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CASES 


SUPREME  COMT  OF  ILLINOIS. 


CENTRAL  GRAND  DIVISION. 


JANUARY    TERM,     1875, 


James  T.  Cooper  et  al. 

V. 

John  W.  Ash. 

1.  Taxation  —  whether  city  charter  exempts  citizens  from  road  and 
bridge  tax.  The  tenth  section  of  the  charter  of  the  city  of  Alton,  which 
makes  it  the  duty  of  the  city  to  keep  the  public  roads  and  bridges  in  re- 
pair, and  provides  that  all  persons  who  shall  perform  the  road  labor 
therein  authorized,  or  shall  commute  the  same  by  paying  one  dollar  for 
each  day's  labor  required,  shall  be  exempt  from  any  other  taxation  under 
the  power  and  authority  of  the  county  authorities,  under  the  general  road 
law,  can  not  be  regarded  as  providing  for  a  commutation  of  county  taxes 
for  road  and  bridge  purposes  within  the  city.  It  is  but  an  attempt  to 
commute  with  the  individuals  who  shall  perform  street  labor  or  pay  in 
lieu  thereof,  which  is  not  within  the  legislative  power. 

2.  Same — incorporated  cities  or  towns  in  counties  not  under  township 
system  are  exempted  from  county  road  taxes.  Under  section  39  of  the  road 
law  of  1873,  incorporated  cities  and  towns  in  counties  which  have  not 


12  Cooper  et  al.  v.  Ash.  [Jan.  T. 

Opinion  of  the  Court. 

adopted  the  township  organization  system  are  made  road  districts,  and  the 
property  therein  is  exempted  from  all  taxes  for  road  purposes,  except 
such  as  may  be  levied  by  such  bodies  themselves,  to  keep  the  roads  and 
bridges  within  their  limits  in  repair.  And  such  law  is  valid,  and  a  tax 
levied  by  the  county  court  for  such  purposes  on  property  within  their 
limits  may  be  enjoined. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  John  W.  Ash  against  James 
T.  Cooper,  sheriff  and  ex  officio  collector  of  Madison  county, 
and  the  county  court  of  said  county,  to  restrain  the  collection 
of  a  county  road  tax  of  ten  cents  on  each  $100  valuation  of 
property,  whicii  was  extended  on  the  complainant's  property, 
on  the  ground  that  he  was  a  resident  of  the  city  of  Alton, 
where  his  property  was  situated,  and  that  the  property  situ- 
ate in  such  city  was  exempt  from  county  levy  for  road  and 
bridge  purposes.  The  defendants  filed  a  demurrer  to  the 
bill,  which  the  court  overruled,  and  they  abiding  by  their  de- 
murrer, the  court  entered  a  decree  perpetually  enjoining  the 
collection  of  $18.43  of  the  taxes  levied  upon  his  taxable  prop- 
erty within  the  city  of  Alton,  as  a  road  tax  for  county  pur- 
poses.    From  this  decree  the  defendants  appealed. 

Messrs.  Irwin  &  Krome,  for  the  appellants. 

^Mr.  Charles  P.  Wise,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  is  contended,  that  by  receiving  and  acting  under  the 
charter  of  the  city,  and  assuming  the  burthen  of  making  and 
keeping  the  streets,  alleys  and  ways  of  the  city  in  repair,  and 
the  provisions  of  tlie  tenth  section  of  the  charter,  the  people 
residing  within  the  city  limits  are  exempt  from  the  payment 
of  all  road  and  bridge  taxes  levied  by  county  authority.  That 
section  imposes  it  as  a  duty  upon  the  city  authorities  to  keep 
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the  public  roads  and  bridges  in  the  city  in  repair.  It  au- 
thorizes the  city  to  call  upon  male  citizens  between  certain 
ages  to  perform  three  days  labor,  each,  on  the  roads  and 
bridges,  annually,  or  to  pay  into  the  city  treasury  one  dollar 
for  each  day  they  shall  refuse  to  so  labor.  And  it  provides 
that  on  payment  of  the  money  or  the  performance  of  the 
labor,  ''such  residents  shall  be  exempt  from  any  other  taxa- 
tion under  the  power  and  authority  of  the  county  commis- 
sioners of  Madison  county  by  virtue  of  the  provisions  of  the 
general  road  law  of  the  State  of  Illinois." 

It  is  contended  that  this  is  a  commutation  with  the  tax- 
payers of  the  citizens  of  Alton,  for  an  exemption  from  the 
countv  road  tax.  We  do  not  regard  this  as  a  commutation. 
If  so.  it  is  but  partial  and  very  unequal  in  its  operation.  It 
would  only  be  a  commutation  for  all  road  taxes  levied  on 
able  bodied  males,  between  the  ages  of  twenty-one  and  fiftv, 
who  should  perform  the  labor,  or  pay  its  equivalent  in  money. 
It  would  still  leave  all  female  tax-payers,  all  male  minors, 
and  males  over  the  age  of  fifty,  who  are  inhabitants  of  the 
city,  to  pay  their  road  tax.  This  would  not  be  equality  as  to 
persons  or  property  within  the  municipality. 

Even  if  it  were  conceded,  which  it  is  not,  that  the  leg- 
islature may  commute  county  or  local  taxes  for  some  other 
consideration  in  lieu  thereof,  such  commutation  should  oper- 
ate with  fairness  and  uniformity  upon  the  tax-payers  of  the 
corporation  with  which  it  should  be  made.  If  this  section 
of  the  charter  were  enforced,  and  all  persons  who  performed 
the  labor  or  paid  the  money  in  lieu  of  it  were  exempted  from 
the  road  tax  levied  under  the  35th  section,  it  would  leave  all 
other  property  holders  liable  to  pay  the  tax  under  this  latter 
section.  This  would  not  be  a  commutation  of  the  taxes  that 
persons  living  in  the  city  were  liable  to  pay  for  road  purposes 
levied  by  the  county.  It  can  amount  to  no  more  than  an 
attempt  to  commute  with  individuals,  which  we  are  clear 
never  was  contemplated  by  the  framers  of  the  constitution, 
and  is  not  within  legislative  power. 
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When  cities,  towns  and  villages  receive  charters,  it  is  upon 
the  theory,  and  of  its  correctness  we  have  no  doubt,  that  the 
benefits  conferred  on  the  citizens  therein  are  equal  to  all  the 
burthens  imposed.  That  they  have  power  to  control  the  po- 
lice of  the  municipality,  preserve  order,  protect  their  citizens 
from  nuisances,  and  adopt  and  enforce  sanitary  provisions, 
are,  no  doubt,  equal  to  the  enhanced  expense  in  improving 
their  streets  and  maintaining  the  city  government.  These 
are  privileges  and  benefits  not  shared  by  citizens  beyond  the 
municipal  limits.  Citizens  of  these  bodies  do  notecase  to  be 
citizens  of  the  State  and  the  county,  nor  do  they  cease  to  owe 
duties  to  the  State  and  county.  They,  by  becoming  incorpo- 
rated, are  released  from  no  obligation  to  the  State  or  county  ; 
they  still  remain  liable  to  discharge  every  duty  to  them,  pre- 
cisely as  they  did  before.  They  should,  in  justice,  be  required 
to  pay  taxes  for  the  support  of  the  State  and  county  govern- 
ments, as  though  they  did  not  reside  in  a  city.  Why  should 
citizens  beyond  the  city  limits  be  required  to  assume  all  of 
the  burthens  of  the  county  government,  because  the  inhabi- 
tants of  the  city  have  agreed  with  the  State  that  if  certain 
powers  of  local  self  government  shall  be  granted  to  them  they 
will  assume  and  discharge  the  duties  annexed  to  and  imposed 
upon  the  right  to  exercise  the  powers  conferred  ?  Is  there 
any  injustice  in  requiring  them  to  pay  their  due  proportion 
of  the  cost  of  building  a  county  court  house,  common  jail,  or 
in  making  other  county  improvements? 

No  one  has  the  right  to  complain  of  injustice  because  his 
property  is  taxed  to  build  a  county  bridge,  although  it  may 
be  in  a  remote  part  of  the  county  and  distant  from  his  prop- 
erty taxed  or  from  his  residence.  Taxes  may  be  collected 
of  a  resident  of  Jo  Daviess  county,  paid  into  the  State  treas- 
ury, and  expended  in  Cairo  for  State  purposes,  and  the  tax- 
payer has  no  right  to  complain  that  it  is  unjust.  The  mere 
fact  that  he  may  never  use  or  see  the  improvement,  does  not 
enter  into  the  justice  or  injustice  of  the  tax.     He  has  a  right 
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to  insist  that  the  tax  be  levied  for  a  constitutional  and  legiti- 
mate purpose,  and  that  the  burthen  be  imposed  in  the  mode 
prescribed  by  the  constitution  and  under  the  law  ;  and  whilst 
he  has  a  right  to  complain  if  his  and  other  representatives 
expend  it  improvidently,  or  for  pur{X)ses  of  doubtful  utility, 
still  he  is  without  power  to  prevent  its  waste,  if  it  only  be 
appropriated  for  a  purpose  allowed  by  the  fundamental  law. 
But  a  small  portion  of  the  State  revenue  is  ever  expended  at 
the  places  where  it  is  collected  ;  but,  in  theory  at  least,  it  is 
so  expended  as  to  promote  the  interest  of  the  people  in  the 
aggregate.  And  the  same  is  true  of  counties  and  smaller 
local  divisions. 

The  34th  section  of  the  road  law  of  1873,  p.  158,  for  coun- 
ties not  under  township  organization,  provides  that  county 
courts  which  adopt  the  system  of  keeping  up  their  roads  by 
taxes  in  part  and  labor  in  part,  shall  fix  the  number  of  days 
each  able  bodied  man  between  the  ages  of  twenty-one  and 
fifty,  not  exceeding  three,  shall  perform  on  the  public  roads 
within  the  county  during  the  year.  And  the  39th  section  of 
the  same  act  provides,  that  in  any  city  or  town  which  shall  be 
incorporated  under  a  general  or  special  law,  no  requisition  in 
labor  or  money  from  the  citizens  thereof  on  property  within 
the  corporate  limits  shall  be  required,  to  improve  roads  in 
the  county,  different  from  the  grant  in  the  charter;  but  they 
shall  be  required  to  work  and  pay  a  tax  to  improve  the  streets 
and  roads,  and  such  improvements  as  shall  be  required  by  the 
charter  or  within  the  limits  of  the  corporation,  so  long  as  the 
charter  remains  in  force.  The  29th  section  of  the  same  law 
requires  the  county  commissioners  to  lay  out  and  divide  their 
respective  counties  into  such  road  districts  as  thej  may  deem 
convenient  and  proper. 

This  is  the  policy  of  the  General  Assembly  for  repairing 
roads  in  counties  which  have  failed  to  adopt  township  organ- 
ization. Under  this  system,  the  county  courts  are  intrusted 
with  the  power  to  establish  road  districts,  and  the  appoint- 
ment of  supervisors  to  superintend  the  repair  of  roads  therein. 
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Had  the  General  Assembly  deemed  it  advisable,  they  could 
have  created  the  several  districts,  and  authorized  the  citizens 
in  each  district,  by  the  levy  of  taxes  and  labor  therein,  to 
keep  up  the  roads  of  their  several  districts,  thus  relieving 
them  from  the  control  of  the  county  authorities.  And  in  the 
creation  of  such  districts,  incorporated  towns  and  cities  might 
be  designated  as  districts,  or  the  legislature  might  have  cre- 
ated such  cities  and  towns  districts,  and  have  left  the  county 
commissioners  to  divide  the  balance  of  their  respective  coun- 
ties into  such  districts.  And  when  thus  divided,  the  principle 
of  uniformity  in  taxation  would  not  be  violated,  notwith- 
standing the  rate  of  taxation  in  the  various  road  districts 
might  differ. 

Such  is  the  operation  of  the  law  in  the  various  school  dis- 
tricts in  the  State.  It  may  be,  if  the  General  Assembly  were 
to  adopt  such  a  system,  it  would  be  necessary  to  create  each 
district  a  body  politic  for  road  purposes,  as  are  the  school 
districts  for  educational  purposes. 

The  question  presents  itself,  whether  or  not  the  General 
Assembly  has  made  each  incorporated  city  and  town  in  coun- 
ties not  under  township  organization  a  road  district,  with  the 
power  to  raise  money  and  labor  necessary  to  keep  the  streets 
and  roads  in  repair.  Although  such  corporations  are  not 
called  road  districts,  they  are  virtually  such.  They  are  re- 
quired to  keep  the  streets  and  roads  in  repair,  and  are  em- 
powered to  employ  the  necessary  means  for  the  purpose  ;  and 
the  law  is  general,  as  it  applies  to  all  incorporated  cities  and 
towns  in  counties  not  organized  under  the  township  law.  We 
have  no  hesitation  in  saying,  that  these  incorporations  are, 
under  the  law  of  1873,  made  road  districts,  with  the  uniform 
power  of  keeping  their  streets  and  roads  in  repair,  by  taxa- 
tion and  labor. 

But  it  is  urged  that  the  case  of  O'Kane  v.  Treat,  25  111. 
660,  announces  a  rule  repugnant  to  the  views  here  expressed. 
We  think  clearly  not,  but  that   it   is  in  harmony  with  them. 
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Under  the  township  organization  law  each  township  is  cre- 
ated a  road  district,  in  fact  if  not  in  name.  The  roads  in  the 
township  are  under  the  control  of  three  road  commissioners, 
who  superintend  and  direct  the  expenditure  of  money  and 
labor  on  all  public  roads  in  the  township,  and  levy  the  tax 
for  road  purposes.  And  inasmuch  as  the  city  of  LaSalle  was, 
for  road  purposes,  a  part  of  the  township,  its  citizens,  under  the 
constitution,  could  not  escape  their  ratable  share  of  the  road 
tax  of  the  district;  but  when,  under  the  general  law,  it  and 
all  other  cities  and  towns  which  were  incorporated  became 
road  districts,  by  it  being  enacted  that  the  road  tax  levied  in 
their  limits  should  be  paid  to  their  treasurers,  to  be  expended 
on  the  streets,  under  the  direction  of  the  city  authorities, 
they  became  road  districts,  not  under  the  control  of  the  road 
commissioners  beyond  levying  the  road  tax.  See  Sess.  Laws, 
1873,  p.  168,  sec.  16.  This  virtually  makes  such  an  incorpora- 
tion a  road  district,  distinct  from  the  township.  So  of  such 
corporations  in  counties  under  the  jurisdiction  of  county  com- 
missioners. The  one  is  as  much  a  road  district  as  the  other, 
and  no  reason  is  perceived  for  adopting  different  rules  for 
the  two  systems  of  county  government,  so  far  as  applies  to 
incorporated  towns  and  cities.  The  fact  that  the, corporations 
in  counties  not  under  township  organization  levy  their  own 
taxes,  it  being  general,  can  not  change  the  construction. 

Perceiving  no  error  in  the  record,  the  decree  of  the  court 
below  is  affirmed. 

Decree  affirmed. 


2— 76th  III. 
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Thomas  W.  Walker  et  al. 

V. 

Jato^.  S.  Mulvean  et  al. 

Estoppel — as  a  release  of  errors.  Where  minor  heirs,  whose  lands  were 
sold  on  partition,  after  coming  of  age,  with  full  knowledge  of  the  facts, 
received  their  just  proportion  of  the  proceeds  of  the  sale  when  collected, 
it  was  held,  that  they  were  estopped  from  asserting  title  to  the  lands  so 
sold,  and  from  denying  the  validity  of  the  sale  upon  any  ground,  either 
as  to  the  jurisdiction  of  the  court  to  pronounce  the  decree,  or  for  any 
irregularity  that  intervened,  and  that  they  were  properly  restrained  from 
proceeding  to  assert  title. 

Writ  of  Error  to  the  Circuit  Court  of  Clark  county ; 
the  Hon.  Hiram  B.  Decius,  Judge,  presiding. 

Mr.  J.  P.  Barlow,  and  Mr.  S.  S.  Whitehead,  for  the 
plaintiffs  in  error. 

Mr.  J.  C.  Allen,  for  the  defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  to  quiet  title,  and  for  relief.  The  title  to  the 
land  in  controversy  was  in  James  C.  Walker  at  the  time  of  his 
death.  In  1858,  his  widow,  Mary  A.  Walker,  and  George  C. 
Walker,  filed  a  petition  for  partition  of  the  lands  belonging 
to  the  estate,  making  the  other  heirs  defendants.  Commis- 
sioners appointed  by  the  court  to  make  partition,  reported  the 
tract  of  land  consisting  of  110  acres  was  not  susceptible  of 
division  without  injury  to  the  rights  of  the  parties  interested. 
Thereupon  the  court  decreed  a  sale  of  the  premises  in  accord- 
ance with  the  provisions  of  the  statute.  At  the  special  mas- 
ter's sale,  Sutherland  became  the  purchaser  for  $2400,  to 
secure  which  he  executed  his  promissory  notes  with  personal 
security,  together  with  a  mortgage  on  the  premises.  The 
right  land  was  in  fact  sold,  but  in  taking  the  mortgage  an 
error    intervened,  occasioned  bv  the    mistake  of  the  master. 
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The  description  given  located  the  land  in  a  quarter  section 
where  the  intestate  owned  no  land. 

Sutherland  having  failed  to  make  his  payments  as  they  be- 
came due,  the  mortgage  was  regularly  foreclosed.  At  the 
sale  under  the  decree  of  foreclosure,  Mrs.  Walker  became  the 
purchaser  of  the  entire  tract  of  land,  at  $1200.  Afterwards 
she  assigned  the  certificate  of  purchase  to  Andrew  Mulvean, 
since  deceased,  in  consideration  he  would  pavthe  debts  of  her 
deceased  husband,  $525.62,  make  her  a  deed  for  a  certain 
forty  acres  of  land  valued  at  $400,  and  to  her  children  a  deed 
for  eighty  acres,  valued  at  $600.  Sutherland  having  failed  to 
redeem  the  land  within  the  time  limited  by  the  statute,  the 
master  conveyed  it  to  Mulvean.  Tiiroughout  all  the  subse- 
quent proceedings  and  conveyances,  the  land  was  described 
by  the  erroneous  description  contained  in  the  mortgage.  But 
Mulvean,  upon  the  completion  of  his  purchase,  entered  into 
possession  of  the  right  land,  continued  to  occupy  it  up  to  his 
death,  and  since  that  time  his  heirs,  the  complainants,  have 
held  it,  paying  all  taxes  and  treating  it  as  their  own  property. 

A  writ  of  error  was  sued  out  in  the  original  partition  suit, 
to  tiie  June  term,  1868,  of  this  court.  The  errors  having  been 
confessed,  the  decree  was  reversed  and  the  cause  remanded. 
The  heirs  at  law  of  James  C.Walker  had  commenced  further 
proceedings  to  partition  the  lands  in  controversy  when  this 
bill  was  filed  by  the  heirs  at  law  of  Andrew  Mulvean  to  re- 
strain the  further  prosecufion  of  the  suit,  and  to  have  cor- 
rected the  error  in  the  description  of  the  land  which  runs 
through  their  ancestor's  evidences  of  title  from  the  Suther- 
land mortgage.  The  court  decreed  relief  as  against  all  tlie 
heirs  of  James  C.  Walker,  except  John  A.  Walker.  Only  two 
of  the  heirs,  however,  have  joined  in  this  writ  of  error. 

Numerous  objections  have  been  taken  to  the  validity  of  the 
proceedings  under  which  Andrew  Mulvean  derived  his  title 
to  the  laud,  but  we  do  not  deem  it  necessary  to  discuss  them. 
In  the  view  we  have  taken,  plaintiffs  in  error  are  estopped  to 
deny  the  validity  of  the   sale    upon  any  ground,  either  as  to 
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the  jurisdiction  of  the  court  to  pronounce  the  decree,  or  for 
any  irregularity  that  intervened. 

Upon  failure  to  make  his  payments  for  the  land,  the  spe- 
cial master  obtained  a  judgment  against  Sutherland  for  the 
first  installment  of  the  purchase  money,  being  one-third  of 
the  entire  amount.  Steps  were  subsequently  taken  to  collect 
the  amount  due  on  that  judgment  for  the  benefit  of  the  estate. 
A  compromise  was  effected,  by  which  a  considerable  sum  of 
monev  was  realized.  The  present  plaintiffs  in  error,  after 
they  became  of  age,  received  their  just  proportion.  It  is 
shown  they  sold  the  land  conveyed  to  them  by  Mulvean  in 
consideration  of  the  assignment  to  him  of  the  certificate  of 
purchase,  and  received  the  proceeds  to  their  om-u  benefit. 
These  acts  were  deliberately  done  with  a  knowledge  of  all  the 
facts  and  circumstances.  The  parties  were  under  no  disabil- 
ities, and  must  be  held  by  their  acts  estopped  to  assert  any 
title  to  the  land  itself.  The  case  of  Davidson  v.  Young,  38  111. 
147,  is  an  authority  exactly  in  point. 

Having  appropriated  to  themselves  the  proceeds  of  the  sale 
of  their  land  after  they  became  of  age,  it  would  be  most  in- 
equitable to  allow  them  to  reclaim  the  land  also.  Especially 
is  this  true  after  having  acquiesced  in  the  sale  so  many  years 
since  reaching  their  majority 

Upon  the  whole  record,  the  decree  is  eminently  just,  and 
must  be  affirmed. 

Decree  ajirmed. 


John  Alsop 

V. 

Duncan  Mc Arthur,  Exr.,  et  al. 

Trust  —  note  taken  payable  to  wife.  Where  the  husband,  his  wife 
having  separate  property,  sold  his  land,  the  wife  claiming  no  dower  or 
homestead,  and  the  wife  refused  to  execute  the  deed  unless  one  of  the 
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notes  of  .$1000,  given  for  the  purchase  money,  was  made  payable  to  her, 
which  was  done,  under  an  agreement  that  she  was  to  have  the  interest 
on  the  same  during  her  life  for  support,  and  the  principal  sum  to  remain 
the  property  of  the  husband,  and  on  payment  of  the  note,  the  wife  loaned 
the  same,  taking  the  note  and  security  of  the  borrower  in  her  name,  and 
afterwards,  by  will,  bequeathed  this  last  note  to  her  daughter  by  a  former 
husband,  it  was  held,  on  bill  by  the  husband,  filed,  after  his  wife's  death, 
against  the  executor  and  legatee,  for  the  surrender  of  the  note  to  him,  that 
he  was  entitled  to  the  relief  sought,  and  that  the  loaning  of  the  money 
by  the  wife,  and  taking  the  note  in  her  name,  did  not  change  or  affect 
his  right  to  the  same. 

AppeaTj  from  the  Circuit  Court  of  DeWitt  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  John  Alsop  against  Dun- 
can McArthnr,  executor  of  the  last  will  of  Hannah  Alsop, 
deceased,  George  Armstrong,  Eliza  Armstrong,  Eobert  H. 
Cox,  and  Mary  L.  Cox,  his  wife.  The  object  of  the  bill  and 
facts  of  the  case  are  fully  stated  in  the  opinion  of  the  court. 

Messrs.  Donahue  &  Keli.y,  for  the  appellant. 

Messrs.  Moore  &  Warner,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  circuit  court  of  DeWitt 
county,  in  which  John  Alsop,  the  complainant,  prayed  that 
a  certain  note  and  mortgage  executed  by  one  Robert  H.  Cox 
and  wife  to  Hannah  Alsop,  for  one  thousand  dollars,  be  de- 
creed to  be  the  property  of  complainant,  and  that  the  same  be 
delivered  to  him  by  the  executor  of  Mrs.  Alsop,  Duncan 
^SIcArthur,  or  by  her  legatee,  Eliza  Armstrong,  to  whom, 
by  iier  last  will  and  testament,  Mrs.  Alsop  had  bequeathed 
the  same. 

The  executor  of  the  will,  Mrs.  Armstrong  and  her  husband, 
and  Robert  H.  Cox  and  wife,  were  made  defendants.  The 
principal  allegations  in  the  bill  are,  the  marriage  of  complain- 
ant to  Hannah  Wilkinson,  then  a  widow  having  two  children, 
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the  defendant  Mrs.  Eliza  Armstrong,  and  Martha  A.,  inter- 
married with  one  Honville;  that  complainant  M^as,  at  the 
time  of  this  marriage,  a  widower  with  one  child,  a  son,  Levi 
Alsop;  that  at  this  time  Mrs.  Wilkinson  had  separate  prop- 
erty, real  and  personal,  of  the  value  of  three  to  five  hundred 
dollars;  that  complainant  had  real  estate,  apart  of  which 
was  a  ninety-eight  (98)  acre  tract;  that  the  several  parties 
managed  their  own  separate  property  without  interference  of 
each  other  ;  that  complainant  sold  this  98  acre  tract  to  one 
Garret  Stontenborough,  for  four  thousand  nine  hundred 
dollars,  on  the  18th  of  July,  1870;  that  to  this  sale  his  wife 
assented  until  the  deeds  were  prepared  by  the  notary  for  sig- 
nature, when  she  refused  to  sign  and  acknowledge  the  deed, 
assigning  as  a  reason  that  she  was  apprehensive  complainant 
would  abandon  her  without  means  of  support.  She  refused 
to  sign  the  deed  unless  complainant  would  agree  to  give  her 
one  thousand  dollars.  Complainant  refused  to  do  this.  That 
it  was  finally  agreed,  if  Mrs.  Alsop  would  execute  the  deed, 
she  should  have  the  interest  on  one  thousand  dollars  during 
her  life,  and  to  support  and  maintain  her  in  case  complainant 
should  abandon  her ;  and  to  secure  her  in  this,  one  of  the 
Stontenborough  notes  for  one  thousand  dollars  should  be 
made  payable  to  her;  that  it  was  the  intention  to  give  her 
the  interest  merely,  the  note  remaining  the  property  of  com- 
plainant. This  note  was  paid,  before  due,  to  Hannah  Alsop, 
the  same  having  been  put  in  her  possession  by  complainant, 
he  having  great  confidence  in  her,  and  for  the  only  purpose 
of  securing  to  lier  the  interest  on  said  sum  during  her  life; 
that  on  November  16,  1871,  Mrs.  Alsop  loaned  this  money 
without  the  consent  or  knowledge  of  complainant,  taking 
note  and  mortgage  in  her  own  name;  that  becoming  sick 
thereafter,  she  made  her  will,  by  which  she  bequeathed  this 
note  and  mortgage  to  iier  daughter,  Eliza  Armstrong,  whose 
insolvency  is  alleged.  The  bill  of  complaint  was  sworn  to 
and  an  injunction  prayed. 
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The  answer  of  Eliza  Armstrong  denies  the  principal  alle- 
gations of  the  bill,  insisting  that  the  note  was  given  to  Mrs. 
Alsop  as  her  sole  and  separate  property  forever,  and  that  she 
had  a  right  to  bequeath  it  in  the  manner  she  did,  by  her 
last  will  and  testament. 

The  answer  of  the  executor,  McArthur,  is  mainly  to  the 
same  purport. 

The  cause  was  set  for  hearing  on  the  bill,  answers  and 
exhibits,  and  oral  testimony,  and  a  decree  passed  dismissing 
the  bill.     To  reverse  this  decree  the  complainant  appeals. 

.The  case  turns  upon  the  single  point,  on  what  terms  Mrs. 
Alsop  received  the  Stouteuborough-  note.  If  the  absolute 
property  in  this  note  was  in  her,  she  had  an  undoubted  right 
to  collect  the  money  due  by  it,  and  loan  the  same  to  Cox  or 
any  one  else,  and  the  securities  thus  obtained  would  be  her 
property. 

This  fact  is  to  be  determined  by  the  testimony. 

The  principal  witness,  capable  of  explaining  the  whole 
transaction,  was  Mr.  Kelly,  the  notary,  who  gives  a  clear,  con- 
sistent and  reasonable  statement,  by  which  it  would  appear 
that  the  design  of  complainant  and  his  wife,  Mrs.  Alsop,  was, 
and  it  appears  to  have  been  the  sole  design,  that  Mrs.  Alsop 
should  enjoy  the  annual  interest  of  the  note,  the  note  itself 
being  the  property  of  complainant.  It  would  appear  from 
this  testimony,  and  from  all  the  testimony,  that  Mrs.  Alsop 
did  not  claim  any  right  of  dower  or  homestead  in  this  land ;  she 
expressed  her  apprehensions,  as  it  was  the  only  real  estate 
complainant  had,  if  the  notes  were  executed  to  him  he  might 
transfer  them  to  his  son  Levi,  who  lived  in  a  distant  State, 
and  then  she  would  be  left  without  support.  After  much 
altercation,  several  plans  having  been  suggested  by  which 
the  interest  could  be  secured  to  her,  none  of  which  met  Mrs. 
Alsop's  concurrence,  it  was  finally  agreed  Stouteuborough 
should  execute  one  of  the  notes  for  a  thousand  dollars  to  her, 
bearing  an  annual  interest  of  ten  per  cent,  she  to  enjoy  the 
interest,  it  being  then  distinctly  understood  and  agreed  that 
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the  principal  sum  was  to  be  the  property  of  complainant. 
She  insisted  she  should  have  the  interest,  and  that  was  the 
extent  of  her  claim,  the  principal  to  go  to  complainant  at 
her  death,  by  will,  or  in  some  other  way. 

AVe  think  it  is  clearly  proved  that^NIrs.  Alsop  was  to  enjoy 
the  interest  on  this  note  during  her  life,  and  no  longer,  the 
reversion  belonging  to  the  complainant.  AYe  can  come  tone 
other  conclusion.  Mrs.  Alsop,  when  the  controversy  was 
going  on,  insisting  that  one  of  the  notes  should  be  made  pay- 
able to  her,  that  she  might  enjoy  the  interest,  and  at  her 
death,  the  principal  should  go  to  complainant,  appealed  to 
him  by  saying,  "You  ought  to  trust  me;  I  have  lived  with 
you  so  long,  and  never  deceived  you." 

It  was  under  this  confidence  and  trust  Mrs.  Alsop  obtained 
the  note  which  was  the  foundation  of  the  note  and  mortgage 
of  Cox  and  wife,  bequeathed  to  Mrs.  Armstrong.  The  land 
sold  was  the  property  of  complainant,  and  he  was  entitled  to 
the  proceeds  of  the  sale.  But  it  is  said  Mrs.  Alsop  had  a 
dower  interest  in  the  land,  and  her  conveyance  of  that  %vas 
a  sufficient  consideration  flowing  from  her  to  support  the 
note. 

But  at  the  time  of  the  transaction  and  sale,  and  execution 
of  the  deed,  nothing  was  claimed  on  this  score  by  Mrs.  Alsop. 
She  asserted  no  claim  to  dower,  but  with  the  persistence  of 
her  sex  when  in  possession  of  an  idea  which,  beino-  carried 
out,  will  benefit  her,  she  insisted  upon  the  note  beino-  made 
payable  to  her,  that  she  might  control  and  enjov  the  interest 
making  no  claim  whatever  to  the  principal  sum,  which  she 
constantly  affirmed  was,  and  should  remain,  the  propertv  of 
complainant. 

A  circumstance  may  be  adverted  to  as  showing  the  good 
faith  exercised  by  complainant  in  abiding  by  the  agreement 
made  with  his  wife — it  is  this :  AVhen  Stoutenborough  paid  the 
note,  it  was  in  the  presence  of  complainant,  and  he  permitted 
her  to  receive  it  that  she  might  control  the  fund  which  should 
produce  interest.     This  money  was  loaned  by  Mrs.  Alsop  to 
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R.  H.  Cox  on  note  and  mortgage,  and  whether  made  with  or 
without  complainant's  consent,  they  follow  the  condition  of 
the  original  fund,  and  became,  on  the  death  of  jNIrs.  ALsop, 
the  property  of  complainant. 

The  bequest,  therefore,  of  this  property  to  Mrs.  Armstrong 
was  void  and  of  no  eifect. 

There  was  no  special  merit  in  the  services  rendered  by  her 
to  her  mother,  nor  was  there  any  necessity  of  seeking  shelter 
under  her  daughter's  roof,  as  the  proof  is  conclusive  com- 
plainant provided  for  all  the  reasonable  wants  of  his  wife 
and  for  many  that  were  fanciful  merely. 

We  see  no  merit  in  the  defense  set  up.  The  decree  must 
be  reversed,  and  the  cause  remanded,  with  directions  to  the 
circuit  court  to  enter  a  decree  vesting  in  complainant  the  title 
to  the  Cox  note  and  mortgage. 

Decree   reversed. 


The  Chicago  and  Altoi^  Raileoad  Company 


David  Beckee,  Admr. 

1.  Presumption — in  support  of  verdict,  not  in  opposition  to  record. 
Where  a  bill  of  exceptious  purports  to  contain  all  the  evidence,  this  court 
can  not  presume  other  testimony  was  given  to  support  the  verdict.  Such 
presumptions  are  indulged  only  when  the  bill  of  exceptions  does  not  state 
that  it  contains  all  the  evidence. 

>f2.  Negligence — must  be  proximate  cause  of  injury.  It  is  a  principle  of 
jurisprudence,  under  both  the  civil  and  common  law,  that,  to  entitle  a 
part}'  to  recover  for  damages  alleged  to  have  been  sustained  in  conse- 
queuce  of  the  negligence  of  another,  there  must  not  onlj'^  be  negligence 
in  fact,  but  it  must  have  been  the  proximate  cause  of  the  injurj\ 
y^.  Same — contributory.  Based  upon  the  leading  and  governing  prin- 
ciple that  the  defendant's  negligence  must  be  the  proxinJate  cause  of  the 
injury,  is  the  common  law  rule,  that,  although  there  was  negligence  on 
the  part  of  the  defendant,  yet,  if  there  was  also  intervening  negligence  on 
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the  part  of  the  plaintiflF,  but  for  which  latter  the  misfortune  of  the  plain- 
tiff would  not  have  happened;  or,  if  the  plaintiff,  by  the  exercise  of  ordi- 
nary care  and  caution,  could  have  avoided  the  consequences  of  the  defend- 
ant's negligence,  and  he  fails  to  exercise  that  care  and  caution,  he  can 
not  recover. 

'ifC^  4.  Same— 7'MZe  of  contributory  negligence  subject  to  exceptions.  This  gen- 
eral rule,  like  most  others,  admits  of  exceptions  and  qualifications,  as,  for 
instance,  where  the  party  injured  might  have  avoided  injury  by  the  exer- 
cise of  ordinary  care  and  caution;  but  as  a  direct  and  immediate  result 
of  the  defendant's  negligence,  he  is  placed  in  a  position  of  compulsion 
and  sudden  surprise,  bereft  of  independent  moral  agency  and  opportunity 
of  reflection,  the  law  will  not  hold  the  injured  party  responsible  for  con- 
tributory negligence. 

5.  Same — contributory  negligence  will  not  prevent  liability  in  all  cases. 
There  must  be  a  causal  connection  between  the  plaintifl"'s  negligence  and 
the  injury  to  relieve  the  defendant  from  liability  for  his  negligence.  The 
plaintiff",  as  a  general  rule,  must  be  a  person  to  whom  the  alleged  contrib 
utory  negligence  is  imputable,  excluding,  therefore,  persons  distracted  by 
sudden  terror,  persons  of  unsound  mind,  drunkards,  and  persons  who, 
from  their  tender  age,  are  wanting  in  the  requisite  capacity  to  exercise 
discretion. 

6.  Same — capacity  and  discretion  of  children  to  exercise  care,  a  question 
of  fact.  There  is  no  inflexible  rule  of  law  by  which  to  determine  the  ca- 
pacity of  children  for  observing  and  avoiding  danger,  as  affecting  the 
question  of  contributor}'  negligence  in  case  of  an  injurj-to  them,  but  it  is 
a  question  of  fact  in  each  case  for  the  jury,  to  be  determined  from  the 
facts  and  circumstances  in  evidence,  the  law  holding  them  responsible 
only  for  the  exercise  of  such  measure  of  capacity  and  discretion  as  they 
possess. 

7.  Same— /acis  of  particular  case.  In  this  case,  the  deceased  was  a  boy 
of  the  age  of  six  or  seven  years,  and  it  appeared  that  the  defendant's 
train,  which  ran  over  and  killed  him,  was  not  running  at  an  unusual  rate 
of  speed,  or  at  a  rate  prohibited  by  the  ordinance  of  the  town;  that  the 
whistle  was  sounded  at  the  proper  place,  and  a  bell  kept  continuously 
ringing  until  the  crossing  was  passed  where  the  accident  occurred;  that 
the  deceased  heard  the  whistle,  and,  in  company  with  two  other  boys, 
started  for  the  crossing;  that  the  other  two  crossed  over  the  track,  and 
the  deceased,  in  attempting  to  follow,  when  the  engine  was  but  about  sixty 
feet  from  him,  stumbled  and  fell  upon  the  track,  and  that  those  in  charge 
of  the  train  used  every  exertion  to  check  the  train,  which  was  a  heavy- 
freight  train,  but  could  not  in  time  to  avoid  the  accident :  Held,  in  an  ac- 
tion by  the  administrator  of  the  deceased  against  the  compan}-  to  recover 
damages  for  the  killing,  that  a  recovery  by  the  plaintiff"  could  not  be  sus- 
tained. 


187o.]  C.  &  A.  R.  R.  Co.  V.  Becker,  Admr.  27 

Opinion  of  the  Court. 

8.  MEAsrrRE  of  damages — in  action  to  recover  for  causing  death  of  parti/ 
tTirough  negligence.  In  an  action  by  the  personal  representative  of  one 
killed  by  a  railroad  train,  against  the  company,  to  recover  damages  for 
the  killing,  the  court  instructed  the  jury,  in  case  they  found  the  defend- 
ant guilty,  to  assess  such  damages  as  they  believed  vpould  be  right:  Held, 
that  the  instruction  was  erroneous,  as  by  it  the  jury  were  at  liberty  to  in- 
clude damages  for  mental  suffering  and  anguish  of  parents,  wliile  the 
statute  limits  the  damages  to  compensation  with  reference  to  the  pecu- 
niary injuries  resulting  to  the  next  of  kin. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  David  Becker,  adminis- 
trator of  the  estate  of  Frederick  Becker,  deceased,  against  the 
Cliicago  and  Alton  Railroad  Company.  The  material  facts 
of  the  case  are  stated  in  the  opinion  of  the  court. 

INIessrs.  Williams,  Burr  &  Capen,  for  the  appellant. 

Mr.  J.  T.  HoBLiT,  and  Messrs.  Beason  &  Blinn,  for  the 
appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

Frederick  Becker,  being  a  boy  of  between  six  and  seven 
years  of  age,  was  run  over  and  instantly  killed,  September  30, 
1872,  at  the  city  of  Atlanta,  in  this  State,  by  one  of  appel- 
lant's freight  trains,  at  the  time  passing  through  from  the 
north. 

This  action  was  brought  under  the  statute  of  1853,  in  the 
Logan  circuit  court,  by  appellee,  as  administrator,  to  recover 
such  damages  as  might  be  deemed  a  fair  and  just  compensa- 
tion with  reference  to  the  pecuniary  injuries  resulting  to  the 
next  of  kin  of  deceased,  as  prescribed  by  the  act  giving  the 
right  of  action.  The  basis  of  recovery  made  by  the  declara- 
tion is,  that  Frederick,  being  in  the  act  of  crossing  appel- 
lant's track  at  a  street-crossing,  and  in  the  exercise  of  due 
care,  the  train  of  appellant  a])proached  without  ringing  the 
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bell  or  sounding  the  whistle  upon  the  locomotive,  as  required         ! 
by  law,  and  while  running  at  a  greater  rate  of  speed  than         ; 
was  permitted  by  the  ordinance  of  the  city  of  Atlanta,  in  that 
behalf,  by  means  whereof  he  was  run  over  by  said   train   and 
killed.     ^  j 

On  the  trial  upon  the  general  issue,  the  jury  returned  a  i 
verdict  of  guilty,  and  assessed  the  damages  at  $2500.  The  \ 
court,  overruling  defendant's  motion  for  a  new  trial,  gave  ■ 
judgment  upon  the  verdict,  and  the  latter  appealed  to  this  ! 
court.  Error  is  assigned  upon  the  refusal  of  the  court  to 
grant  a  new  trial,  and  for  giving  and  refusing  instructions.  i 

Under  the  errors  assigned,  it  is  insisted,  (1),  that  the  evi-  '\ 
dence  is  insufficient  to  support  the  verdict ;  (2),  that  the  court  ! 
erred  in  giving  the  first  and  second  instructions  for  plaintiff", 
and  refusing  the  last  one  asked  on  behalf  of  defendant ;  (3), 
that  the  damages  are  excessive. 

The  bill  of  excej)tions  declares  that  it  contains  all  the  evi- 
dence in  the  case.  The  defendant's  motion  for  a  new  trial 
raised  the  question  as  to  the  sufficiency  of  the  evidence  to 
support  the  verdict,  and  whether  or  not  the  damages  were 
excessive. 

Some  of  the  witnesses  observed  circumstances  which  es- 
caped the  attention  of  others,  but  when  the  whole  evidence 
is  considered,  there  is  really  no  conflict  of  any  importance 
in  it. 

The  accident  occurred  between  nine  and  ten  o'clock  Sun- 
day morning.  There  was  a  station  at  Atlanta.  The  train  in 
question  was  coming  from  the  north  ;  it  was  a  freight  train, 
composed  of  some  twenty  cars  and  a  caboose,  but  it  was  not 
the  intention  to  stop  the  train  at  that  station.  It  is  clear, 
from  the  testimony,  that  the  whistle  was  sounded  at  or  near 
the  whistle-post  north  of  the  station.  Some  of  plaintiff's  wit- 
nesses testify  to  having  heard  the  bell  ring,  but  could  not  say, 
with  any  degree  of  positiveuess,  whether  it  did  or  did  not  ring 
continuously  while  the  train  was  coming  through  the  town. 
There  is  no  negative  evidence  of  any  force  against  the  fact, 


1875.]  C.  &  A.  R.  E.  Co.  v.  Becker,  Admr.  29 

Opinion  of  the  Court. 

and   there   was  affirmative   testimony   that  it  did  rins:  con- 
tin  nously. 

The  deceased,  being  in  company  with  his  brother  and 
another  boy,  both  of  the  latter  being  older  than  deceased, 
were  seen  sitting  on  a  box  in  front  of  a  store.  As  the  train 
approached  the  station,  they  left  that  place  and  commenced 
running  towards  the  railroad.  The  two  older  boys,  getting 
ahead  of  deceased  some  forty  or  fifty  feet,  crossed  over  the 
track  on  which  the  train  was  coming,  and  one  of  them  got 
upon  the  steps  or  platform  of  one  of  the  cars  of  the  train. 
When  deceased  reached  the  track  he  was  looking  north,  and 
could  not  have  failed  to  see  the  train,  which  was  then  within 
about  sixty  feet  of  where  he  was.  Instead  of  waiting  until  it 
passed,  he  attempted  to  cross,  and,  in  doing  so,  stumbling,  he 
fell  upon  the  rail,  Avas  run  over  and  instantly  killed.  The 
engineer,  discovering  him  as  he  fell,  instantly  reversed  his 
engine  ;  and  it  is  the  concurrent  testimony  of  those  witness- 
ing the  exciting  and  distressing  spectacle,  that  he  did  everv- 
thing  in  his  power,  at  the  time,  to  avoid  the  boy's  impending 
fate.  He  says  he  could  not  have  stopped  the  train,  it  beino- 
so  heavy,  and  the  boy  so  near  when  discovered,  so  as  to  have 
avoided  running  on  to  him,  if  it  had  been  going  onlv  at  the 
rate  of  one  mile  per  hour.  He  testifies  it  was,  in  fact,  run- 
ning only  about  six  miles  an  hour.  Appellee's  witnesses  give 
it  as  their  judgment,  the  train  was  running  at  a  higher  rate, 
ranging  from  eight  to  fifteen  miles  an  hour.  None  of  them, 
however,  give  evidence  tending  to  show  that  it  was  running 
at  an  unusually  high  and  reckless  rate  of  speed.  There  is 
nothing  in  the  record  to  show  what  rate  of  speed  was  pre- 
scribed as  permissible  by  any  ordinance  of  the  municipal  cor- 
poration. The  bill  of  exceptions,  which  purports  to  contain 
all  the  evidence  in  the  case,  contains  no  ordinance  or  evi- 
dence of  an  ordinance  on  that  subject.  Under  such  a  state  of 
the  record,  this  court  would  not  be  warranted  in  presuming, 
in  support  of  the  verdict,  something  which  does  not  appear 
in  the  bill  of  exceptions.     Such  presumptions  are  indulged 
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only  in  cases  where  the  bill  of  exceptions  does  not  state  that 
it  contains  all  the  evidence.  In  the  absence  of  anything  in 
the  bill  of  exceptions,  showing  an  ordinance  prescribing  the 
rate  of  speed  permitted  within  the  corporation,  and  evidence 
tending  to  show  a  violation  of  it  by  appellant's  servants,  we 
are  unable,  after  a  careful  consideration  of  the  evidence  in  the 
record,  to  perceive,  without  any  regard  to  the  testimony  tend- 
ing to  show  contributory  negligence  on  the  part  of  deceased, 
any  basis  in  law  for  the  verdict  of  the  jury  in  this  case ;  for 
it  appears,  by  the  clear  weight  and  preponderance  of  the  evi- 
dence, that  the  whistle  was  blown  at  or  near  the  whistle-post 
north  of  the  station,  and  the  bell  rung  continuously  upon  the 
locomotive,  as  required  by  law  ;  besides,  the  conduct  of  the 
boys  shows  that,  when  they  started  to  run  towards  the  track, 
they  knew  the  train  was  coming,  and  that  deceased  saw  it 
coming  before  he  placed  himself  in  peril  before  it.  Nor  was 
there  any  want  of  care,  prudence  or  diligence  to  avoid  the 
injury  after  the  deceased  was  discovered  upon  the  track.  The 
liability  must  have  for  its  foundation  either  some  wrongful 
act,  or  negligence  or  default  on  the  part  of  the  defendant  or  its 
servants  or  agents.  No  wrongful  act  is  pretended.  Excluding 
that  element  from  the  cause  of  action,  then,  in  order  to  show  a 
ground  for  recovery  under  the  statute,  the  same  ingredients 
of  a  cause  of  action  must  exist  as  would  have  been  requisite 
to  a  recovery  if  Frederick  Becker  had  not  received  a  mortal 
injury,  but  survived  and  brought  suit  in  his  own  name. 

It  is  a  general  principle  of  jurisprudence,  under  both  the 
civil  and  common  law,  that,  to  entitle  a  party  to  recover  for 
damages  alleged  to  have  been  sustained  in  consequence  of  the 
negligence  of  another,  there  must  not  only  be  negligence  in 
fact,  but  it  must  have  been  the  proximate  cause  of  the  injury. 
Much  difficulty  has  been  experienced  by  the  courts  in  mak- 
ing application  of  that  principle,  to  distinguish  between  prox- 
imate and  remote  causation ;  but  there  has  been  still  greater 
difficulty  in  the  conception  and  application  of  definite  rules 


1875.]  C.  &  A.  E.  R.  Co.  v.  Beckkr,  Admr.  31 

Opinion  of  the  Court. 

as  regards  the  effect  upon  the  right  of  recovery  of  tlie  party 
injured,  when  the  agency  or  negligence  of  the  party  damaged, 
or  of  some  third  party,  intervenes  the  negligence  of  the  de- 
fendant and  the  injury  of  the  plaintiff,  thus  breaking  the 
direct  connection  between  the  defendant's  negligence  and 
plaintiff's  injury.  The  central  idea'  is,  that  the  defendant's 
negligence  must  be  the  proximate  cause  of  the  damages. 
From  that  idea  there  has  come  into  recognition  the  common 
law  rule  that,  although  there  was  negligence  on  the  part  of 
the  defendant,  yet,  if  there  was  also  intervening  negligence 
on  the  part  of  plaintiff,  but  for  which  latter  the  misfortune 
of  the  plaintiff  would  not  have  happened;  or,  if  the  plaintiff, 
by  the  exercise  of  ordinary  care  and  caution,  could  have 
avoided  the  consequences  of  the  defendant's  negligence,  and 
he  fail  to  exercise  that  care  and  caution,  he  can  not  recover, 
for  it  would  be  subversive  of  the  very  principle  on  which  the 
liability  of  a  negligent  party  rests  to  permit  a  person  who,  by 
his  own  negligence,  causes  damage  to  himself,  to  recover  com- 
pensation for  that  damage  from  another.  The  harm  which 
one  brings  upon  himself,  he  is  to  be  considered  as  not  having 
received.  So  far  as  his  relations  to  others  are  concerned, 
such  harm  is  uncaused.     Wharton  on  Neg.  sec.  130. 

These  general  rules,  like  most  others,  admit  of  exceptions 
and  qualifications,  often  requiring  much  discrimination  in 
their  application  to  particular  cases.  Where,  for  instance,  the 
defendant  has  been  guilty  of  negligence,  but  seeks  to  defend 
on  the  ground  that  the  party  injured  might  have  avoided  the 
injury  by  the  exercise  of  ordinary  care  and  caution,  it  some- 
times happens  in  such  cases  that,  as  a  direct  and  immediate 
cause  of  the  defendant's  negligence,  the  party  injured  was 
placed  in  a  position  of  compulsion  and  sudden  surprise,  bereft 
of  independent  moral  agency  and  opportunity  of  reflection. 
In  such  a  case,  it  would  be  against  the  common  judgment  of 
mankind  to  hold  the  injured  party  either  morally  or  legally 
responsible    for  contributory  negligence.     The    doctrine  of 
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contributory  negligence,  in  its  various  phases,  has  been  enun- 
ciated in  cases  so  numerous  as  to  render  their  citation  imprac- 
ticable. But  we  find  a  generalized  statement  of  it  in  a  recent 
work  of  great  merit,  where  the  principal  authorities  are  re- 
ferred to.  It  is,  simply,  that  a  person  who,  by  his  negligence, 
has  exposed  himself  to  injury,  can  not  recover  damages  for 
the  injury  received.  The  same  author  says  :  "The  true  ground 
for  the  doctrine  is,  that,  by  the  interposition  of  the  plaintiflPs 
independent  will,  the  causal  connection  between  the  defend- 
ant's negligence  and  the  injury  is  broken.  The  principle, 
however,"  he  says,  "must  be  accepted  with  the  following 
qualifications  :  There  must  be  a  causal  connection  between 
the  plaintiff's  negligence  and  the  injury.  The  plaintiff,  as  a 
rule,  must  be  a  person  to  whom  the  alleged  contributory  neg- 
ligence is  imputable,  excluding,  therefore,  persons  distracted 
by  sudden  terror,  persons  of  unsound  mind,  and  drunkards, 
persons  deprived  of  their  senses,  wfants.  If  the  defendant 
is  guiltv  of  gross  negligence,  he  can  not  set  up  a  trifling  neg- 
ligence or  inadvertence  of  the  plaintiff  as  a  defense."  Whar- 
ton on  Neg.  sees.  300,  301. 

Bv  the  general  term  "infants,"  as  one  of  the  classes  to 
whom  contributory  negligence  would  not.  as  a  rule,  be  impu- 
table, the  author,  as  appears  by  the  context,  does  not  mean 
that  all  persons  under  lawful  age  are  to  be  understood  as  be- 
longing to  such  class,  but  only  those  who,  from  their  tender 
age,  are  wanting  in  the  requisite  capacity  to  exercise  discre- 
tion. Whether  the  question  of  the  capacity  of  children  of 
observing  and  avoiding  danger  be  considered  with  reference" 
to  contributory  negligence  on  the  part  of  the  child  injured, 
or  of  parents  or  guardians,  it  is  obvious  that  no  definite  rule 
of  law  can  be  laid  down  which  should  interfere  with  the  jury 
judging  each  case  on  its  own  merits  and  by  its  particular  cir- 
cumstances. If  the  child,  from  its  age  and  experience,  be 
found  to  have  capacity  and  discretion  to  observe  and  avoid 
danger,  it  should  be  held  responsible  for  the  exercise  of  such 
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measure  of  capacity  and  discretion  as  it  possesses.  The  ques- 
tion is  similar,  and  to  be  determined  by  the  jury  in  the  same 
way,  from  facts  and  circumstances  in  evidence,  as  where  the 
capability  of  an  infant,  under  the  age  of  fourteen  years,  to 
commit  crime,  is  involved  in  a  criminal  prosecution  at  com- 
mon law  against  such  infant.  On  the  attainment  of  fourteen 
years  of  age,  the  criminal  actions  of  infants  are  subject  to  the 
same  modes  of  construction  as  those  of  the  rest  of  society,  for 
the  law  presumes  them  at  those  years  to  be  doli  capaces,  and 
able  to  discern  between  good  and  evil.  But  there  is  no  in- 
flexible rule  which  governs  where  the  question  arises  in  civil 
cases  whether  contributory  negligence  is  imputable.  As 
stated  above,  it  is  in  each  case  a  question  for  the  jury,  to  be 
determined  upon  the  particular  circumstances  in  evidence. 

In  the  light  of  these  principles,  imperfectly  presented  though 
they  be,  we  are  prepared  to  give  our  views  of  the  instructions 
for  plaintiff  below,  complained  of  by  appellant's  counsel. 
They  are  as  follows  : 

"The  court  instructs  the  jury  that  the  law  does  not  require 
that  a  boy  of  six  or  seven  years  of  age  should  exercise  that 
degree  of  diligence  that  would  be  required  of  a  grown  person. 
The  court  therefore  instructs  the  jury  that,  although  they  may 
believe,  from  the  evidence,  that  the  deceased,  Frederick 
Becker,  was  guilty  of  a  slight  degree  of  negligence,  yet,  if  the 
jury  further  believe,  from  the  evidence,  that  the  defendant 
was  guilty  of  gross  negligence  and  thereby  caused  the  death 
of  said  Frederick  Becker,  the  jury  should  find  the  defendant 
guilty,  and  assess  such  damages  as  they  believe  would  be 
right."' 

The  age,  the  capacity  and  discretion  of  the  deceased  to 
observe  and  avoid  danger,  wei'e  questions  of  fact  to  be  deter- 
mined by  the  jury,  and  his  responsibility  was  to  be  measured 
by  the  degree  of  capacity  he  was  found  to  possess.  The  first 
branch  of  the  instruction  was  erroneous,  in  assuming  facts 
and  drawing  conclusions  of  law  from  them.  When  taken  in 
3 — 76th  III. 
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connection  with  what  followed  in  the  second  branch,  the  jury 
would  be  likely  to  infer  that  only  slight  negligence  could  be 
imputed  on  account  of  his  being  a  boy  of  six  ot  seven  years 
of  age.  Besides,  the  record  shows  no  evidence  upon  which 
to  submit  the  question  of  gross  negligence  on  the  part  of  de- 
fendant. 

The  last  clause  directs  the  jury  to  "assess  such  damages 
as  they  believe  to  be  right."  By  this  direction,  the  jury 
were  at  liberty  to  include  damages  for  mental  suffering  and 
anguish  of  parents,  while  the  statute  limits  the  damages  to 
compensation  with  reference  to  the  pecuniary  injuries  result- 
ing to  the  next  of  kin  of  deceased. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  City  of  Beaedstown  et  al. 

V. 

The  City  of  Vikgijstia  et  al. 

1.  Elective  franchise — alien  minors  residents  of  the  State  April  1, 
1848.  The  constitution  of  1870  does  not  provide  that  all  persons  who  at 
any  time  became  electors  by  virtue  of  the  constitution  of  1848,  shall  be 
entitled  to  vote,  or  that  every  person  who  was  or  became  an  elector 
under  that  constitution,  shall  be  so  entitled.  It  only  authorizes  those 
persons  to  vote  who  were  electors  on  the  first  day  of  April,  1848.  Aliens 
who  were  minors  on  that  day  were  not  electors,  and  consequent]}'  are  not 
made  voters  by  the  new  constitution. 

2.  Same — naturalization  in  county  court.  It  was  held  in  Knox  County 
V.  Davis,  63  111.  405,  that  the  county  courts  of  this  State  had  no  jurisdic- 
tion, under  the  act  of  Congress,  to  admit  aliens  to  citizenship;  but  under 
the  new  constitution,  certificates  of  naturalization  granted  by  such  courts 
prior  to  Jan.  1,  1870,  entitled  the  parties  receiving  the  same  to  vote,  but 
not  their  minor  sons  after  their  becoming  of  age. 

3.  Same — presumption  in  favor  of.  Where  an  alien  born  person  votes 
at  an  election,  the  presumption  that  he  is  not  entitled  to  vote  arising 
from  the  fact  of  being  alien  born,  is  not  sufficient  to  exclude  his  vote  on 
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a  contest,  but  the  presumption  will  be  tliat  he  voted  legally.  The  pre- 
sumption of  law  against  the  fact  of  the  commission  of  crime,  will  over- 
come  the  one  against  his  right  to  vote  arising  from  the  fact  of  his  foreign 
birth. 

4.  Same — proof  sufficient  to  overcome  presumption  of  right  to  vote.  But 
where  a  person  of  foreign  birth,  who  was  a  minor  when  he  came  to  this 
country,  testified  that  he  had  never  been  naturalized,  and  did  not  know 
that  his  father  had  been,  it  was  held,  that  this  afforded  prima  facie  evi- 
dence  that  such  person  was  not  entitled  to  vote,  notwithstanding  he  had 
voted. 

5.  CoKSTBUCTiON — words  taken  in  their  ordinary  meaning.  It  is  not 
allowable  to  interpret  what  has  no  need  of  interpretation,  and  where 
the  words  have  a  definite  and  precise  meaning,  to  go  elsewliere  in  search 
of  conjecture  in  order  to  restrict  or  extend  the  meaning.  Statutes  and  con- 
tracts should  be  read  and  understood  according  to  the  natural  and  most 
obvious  import  of  the  language,  without  resorting  to  subtle  and  forced 
construction,  for  the  purpose  of  either  limiting  or  extending  their  opera- 
tion. 

6.  Same — of  constitution  and  statutes.  In  the  construction  of  consti- 
tutional provisions  and  statutes,  the  question  is  not  what  was  the  inten- 
tion of  the  framers,  but  what  is  the  meaning  of  the  words  they  have  used. 
A  constitution  does  not  derive  its  force  from  the  convention  which  framed 
it,  but  from  the  people  who  ratified  it,  and  the  intent  to  be  arrived  at  is 
that  of  the  people,  and  this  is  found  only  in  the  words  of  the  text. 

7.  Evidence — proof  of  a  negative.  Full  and  conclusive  proof  is  not 
required  where  a  party  has  the  burden  of  establishing  a  negative,  but 
even  vague  proof,  or  such  as  renders  the  existence  of  the  negative  prob- 
able, is  in  some  cases  sufficient  to  change  the  burden  to  the  other  party. 

8.  Election — accidental  loss  of  ballots  and  affidavits  of  voters.  The  fact 
of  the  loss  of  the  ballots  and  affidavits  made  at  an  election  in  a  particular 
precinct,  where  such  loss  is  accidental,  affords  no  ground  for  rejecting 
the  entire  return  from  such  precinct. 

9.  Evidence — declarations  of  voter  in  contest.  On  the  contest  of  an 
election,  the  voter  being  considered  a  party  as  against  the  contestant, 
his  declarations  showing  his  want  of  qualification  to  vote  may  be  shown 
against  him,  after  first  proving  that  he  voted  adversely  to  the  contestant, 
on  the  ground  that  such  declarations  are  against  his  interest.  But  where 
it  is  not  shown  by  other  competent  evidence  how  he  voted,  such  declara- 
tions are  not  admissible. 

10.  Same — declarations  of  voter  not  admissible  to  show  how  he  voted.  On 
the  contest;  of  an  election  where  the  ballots  are  lost,  the  unsworn  declara- 
tions of  a  voter  as  to  how  lie  voted,  are  not  competent  evidence  to  prove 
how  he  in  fact  voted. 
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11.  Same — evidence  to  contradict  ballot.  On  the  contest  of  an  election, 
the  ballot  of  a  voter  showed  that  he  voted  a  certain  way,  but  the  voter 
testified  that  he  voted  the  other  way:  Held,  in  the  absence  of  proof  of 
any  fraud,  that  the  testimony  could  not  be  received  to  show  the  intention 
of  the  voter  in  opposition  to  his  ballot. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Lyman  L.acry,  Judf^e,  presiding. 

This  was  a  suit  in  chancery,  brought  by  the  city  of  Beards- 
town  and  others,  against  the  city  of  Virginia  and  others,  to 
contest  an  election  held  in  the  county  of  Cass,  November  12, 
1872,  on  the  question  of  the  removal  of  the  county  seat  of 
the  county  from  Beardstown  to  Virginia,  and  to  restrain  the 
county  officers  from  removing  their  offices  or  the  records  of 
the  county,  until  the  final  determination  of  the  suit. 

The  facts  necessary  to  an  understanding  of  the  points 
decided  are  stated  in  the  opinion  of  the  court. 

Mr.  Anthony  Thornton,  Mr.  Garland  Pollard,  Mr. 
I.  J.  Ketcham,  Mr.  Thomas  H.  Carter,  and  Messrs.  Hay, 
Greene  &  Littler,  for  the  appellants. 

Messrs.  Lawrence,  Winston,  Campbell  &  Laavrence, 
Mr.  C.  G.  Whitney,  Mr.  J.  N.  Gridley,  and  Mr.  Isaac  L. 
Morrison,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

On  the  12th  day  of  November,  1872,  an  election  was  held 
in  the  county  of  Cass,  to  determine  whether  the  county  seat 
should  be  removed  from  Beardstown  to  Virginia,  the  latter 
being  nearer  the  centre  of  the  county  than  the  former.  By 
the  returns  of  the  board  of  canvassers,  the  election  was  de- 
cided in  favor  of  removal,  by  a  majority  of  128  votes. 

To  contest  this  decision,  a  bill  in  chancery  was  filed  by 
Beardstown  against  Virginia,  and  the  county  officers  were 
made  parties,  and  enjoined  from  removing  their  records  from 
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the   court  house    at  Beardstown,  and    from  transacting   any 
official  busine>;s  in  the  town  of  Virginia,  pending  the  suit. 

After  the  cause  was  at  issue,  the  evidence  was  taken  in 
vacation  by  a  commission,  and  finally  heard  by  the  court 
below,  at  the  August  term,  1874,  the  result  of  whose  finding 
was  as  follows : 

Majority  for  removal,  by  election  returns 128 

Votes  against  removal,  which  were  rejected  by  the  court 

as  illegal,  on  the  hearing 129 

Votes  illegally  excluded  by  the  judges  of  election,  and 

received   by  the  court 2 

Total    259 

Votes  for  removal,  which  were  rejected  by  the  court  as 
illegal,  on  the  hearing 102 

Legal  voters  of  Cass  county,  upon  the  day  of  election, 
who  did  not  vote 149 

Total 251 

Leaving  majority  for  removal 8 

In  pursuance  of  this  finding  of  the  court,  a  decree  was 
rendered  dissolving  the  injunction  and  dismissing  the  bill. 
This  appeal  is  prosecuted  to  reverse  the  decision  of  the  court 
below,  and  cross-errors  are  assigned  by  defendants. 

Several  legal  questions  arose  upon  the  evidence  which 
appellants  insist  were  erroneously  determined  against  them. 

One  is,  are  persons  of  foreign  birth,  who  have  never  been 
naturalized,  but  Avho  were,  on  the  first  day  of  April,  1848, 
minors,  and  inhabitants  of  the  State  of  Illinois,  legal  voters 
under  the  constitution  of  1870? 

Of  this  class,  44  voted — 10  for  and  34  against  removal. 
The  court  below  refused  to  count  these  votes. 

The  suffrage  clause  of  the  constitution  of  1870  is  as  fol- 
lows: 

''  Every  person  having  resided  in  this  State  one  year,  in 
the  county  ninety  days,  and   in  the   election   district  thirty 
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days  next  preceding  any  election  therein,  who  was  an  elector 
in  this  State  on  the  first  day  of  April,  in  the  year  of  our 
Lord  1848,  or  obtained  a  certificate  of  naturalization  before 
any  court  of  record  in  this  State,  prior  to  the  1st  day  of  Jan- 
uary, in  the  year  of  our  Lord  1870,  or  who  shall  be  a  male 
citizen  of  the  United  States,  above  the  age  of  21  years,  shall 
be  entitled  to  vote  at  such  election."  Rev.  Stat.  1874,  p.  73, 
sec.  1,  art.  7.  The  right  of  these  persons  to  vote  is  based 
upon  the  ground  that  they  were  electors  in  the  State  of  Illi- 
nois on  the  first  day  of  April,  1848.  Whether  they  were  or 
not  must  be  determined  by  reference  to  the  constitution  of 
1848. 

Sec.  1,  art.  6,  of  that  constitution,  is  as  follows: 
"  Tn  all  elections,  every  white  male  citizen  above  the  age 
of  21  years,  having  resided  in  the  State  one  year  next  preced- 
ing any  election,  shall  be  entitled  to  vote  at  such  election; 
and  everv  white  male  inhabitant  of  the  age  aforesaid,  who 
may  be  a  resident  of  the  State  at  the  time  of  the  adoption  of 
this  constitution,  shall  have  the  right  of  voting  as  aforesaid  ; 
but  no  such  citizen  or  inhabitant  shall  be  entitled  to  vote 
except  in  the  district  or  county  in  which  he  shall  actually 
reside  at  the  time  of  such  election."  Rev.  Stat.  1874,  p.  51. 
That  constitution  was  adopted  in  convention  August  31,  1847, 
ratified  bv  the  people  March  6,  1848,  and  became  in  force 
April  1,  1848,  and  by  it  persons  having  the  following  quali- 
fications   were    "electors   on   the    1st   day  of  April,    1848:" 

1.  White  male  citizens,  above  the  age  of  21  years,  having 
resided  in  the  State  one  year  next  preceding  any  election. 

2.  White  male  inhabitants,  of  the  age  of  21  years,  resi- 
dents of  the  State  at  the  time  of  the  adoption  of  the  consti- 
tution, L  e.  March  6,  1848. 

These  44  persons  were  not  electors  under  the  first  clause, 
as  they  were  never  citizens.  It  is  claimed,  however,  that  they 
became  electors  under  the  second  clause ;  that  under  this  clause 
they  were  entitled  to  vote  as  soon  as  they  became  of  age,  by 
reason  of  the  fact  that  tliev  were  white  male  inhabitants,  and 
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residents  of  the  State  on  the  6th  day  of  March,  1848,  the  day 
of  the  adoption  of  the  constitution  of  1848.  Without  consid- 
ering whether  this  is  the  true  construction  of  the  second  clause 
of  sec.  1,  but  upon  the  hypothesis  that  it  is,  and  that  these 
persons  did  become  voters,  by  virtue  of  the  constitution  of 
1848,  when  they  became  of  age,  we  are  of  opinion  that  they  are 
not  shown  to  be  electors  under  the  constitution  of  1870. 

That  instrument  does  not  provide  that  all  persons  who  at 
anytime  became  electors  by  virtue  of  the  constitution  of  1848, 
should  be  entitled  to  vote,  or  that  every  person  who  was  or 
became  an  elector  under  that  constitution  should  be  so  enti- 
tled. It  only  authorizes  those  persons  to  vote  who  were 
electors  on  a  specified  day,  to-wit:  the  first  day  of  April, 
1848.  But  on  that  day  these  persons  were  minors,  and  there- 
fore, loere  not  electors. 

The  definition  given  by  Webster,  in  his  dictionary,  of 
"elector,"  is,  "One  who  elects,  or  one  who  has  the  right  of 
choice  ;  a  person  who  has,  by  law  or  constitution,  the  right  of 
voting  for  an  officer." 

"Elector — -one  who  has  the  right  to  make  choice  of  public 
officers;  one  who  has  a  right  to  vote."  Bouvier  Law  Diet, 
letter  E. 

Not  one  of  these  persons  had  the  right  to  vote  on  the  first 
day  of  April,  1848,  and  so  they  were  not  electors  on  that  day. 

It  is,  however,  urged  that  the  constitution  of  1870  could 
not  have  intended  to  disfranchise  those  who,  though  not  elect- 
ors on  the  1st  day  of  April,  1848,  by  reason  of  their  minority 
on  that  day,  afterwards  became  voters  by  virtue  of  the  con- 
stitution of  1848,  and  had  exercised  the  elective  franchise 
ever  since;  and  that  it  must  have  intended  to  include  all  per- 
sons who  at  any  time  became  voters  under  the  constitution 
of  1848;  and  it  is  insisted  that  by  an  equitable  construction 
such  should  be  held  to  be  the  meaning  of  the  words  "elect- 
ors on  the  1st  day  of  April,  1848."  That  the  restricting  of 
the  elective  franchise  to  the  alien  bom  unnaturalized  inhab- 
itants, who  were  residents  of  the  State  on  the  1st  day  of  April, 
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1848,  to  those  who  were  21  years  of  age,  and  to  deprive  the 
alien  born  minors  who  were  inhabitants  at  that  same  time  of 
that  privilege,  would  be  an  odious  and  unjust  discrimination, 
and  there  would  be  no  good  reason  for  it. 

But  the  words  of  the  constitution  of  1870  are  clear  and 
explicit  on  this  point;  there  is  no  ambiguity  in  the  language, 
and  no  room  for  construction. 

"  Where  a  law  is  plain  and  unambiguous,  whether  it  be 
expressed  in  general  or  limited  terras,  the  legislature  should 
be  intended  to  mean  what  they  have  plainly  expressed,  and  con- 
sequently no  room  is  left  for  construction.  Possible  or  even 
probable  meanings,  when  one  is  plainly  declared  in  the  instru- 
ment itself,  the  courts  are  not  at  liberty  to  search  for  else- 
where." Cooley's  Const.  Lira.  55,  and  see  cases  cited  and  note. 

It  is  not  allowable  to  interpret  what  has  no  need  of  inter- 
pretation, and  when  the  words  have  a  definite  and  precise 
meaning,  to  go  elsewhere  in  search  of  conjecture  in  order  to 
restrict  or  extend  the  meaning.  Statutes  and  contracts  should 
be  read  and  understood  according  to  the  natural  and  most 
obvious  import  of  the  language,  without  resorting  to  subtle 
and  forced  construction  for  the  purpose  of  either  limiting 
or  extending  their  operation.  McCluskey  v.  CromiocU,  11 
N.  Y.  601.  The  rule  is  well  expressed  by  Johnson,  J.,  in 
Newell  V.  The  People,  3  Seld.  97,  in  these  words  :  "  Whether 
we  are  considering  an  agreement  between  parties,  a  statute  or 
a  constitution,  with  a  view  to  its  interpretation,  the  thing  we 
are  to  seek  is,  the  thought  which  it  expresses.  To  ascertain 
this,  the  first  resort  in  all  cases  is  to  the  natural  signification 
of  the  words  employed,  in  the  order  and  grammatical  arrange- 
ment in  which  the  framers  of  the  instrument  have  placed 
them.  If,  thus  regarded,  the  words  embody  a  definite  mean- 
ing, which  involves  no  absurdity  and  no  contradiction  between 
different  parts  of  the  same  writing,  then  that  meaning  appar- 
ent upon  the  face  of  the  instrument,  is  the  one  M^hich  alone  we 
are  at  liberty  to  say  was  intended  to  be  conveyed.  In  such 
a  case  there  is  no  room   for  construction.     That  which  the 
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words  declare,  is  the  meaning  of  the  instrument;  and  neither 
courts  nor  legislatures  have  the  right  to  add  to,  or  take  away 
from  that  meaning." 

The  question  in  this  and  other  cases  of  construction  of 
written  instruments  is,  not  what  was  the  intention  of  the 
parties,  but  what  is  the  meaning  of  the  words  they  have  used. 
Per  DEXMAN,Ch.  J.,  in  Bichnan  v.  Carstairs,  5  B.  and  A.  129. 

It  was  said  by  Broxsox,  J.,  in  Waller  v.  Harris,  20. Wend. 
561,  that  "the  current  of  authority  at  the  present  day  is  in 
favor  of  reading  statutes  according  to  the  natural  and  most 
obvious  import  of  the  language,  without  resorting  to  subtle 
and  forced  constructions  for  the  purpose  of  either  limiting  or 
extending  their  operation."  And  see  T/ie  People  v.  Purdii,  2 
Hill,  35,  and  4  HilJ,  384;  Benn  v.  Eeid,  10  Pet.  524;  Spra- 
ginsv.  Houghton,  2  Scam.  377.  These  doctrines  received  the 
explicit  recognition  and  approval  of  this  court  in  H-ills  v. 
aty  of  Chicago,  50  111.  86. 

In  view  of  the  well  settled  and  sound  and  only  safe  prin- 
ciples applicable  to  the  exposition  of  constitutions,  statutes, 
and  instruments  in  writing  above  declared,  we  do  not  feel  at 
liberty  to  enter  into  the  field  of  speculation,  and  essay  whether 
we  may  not  construe  away  the  plain  and  obvious  meaning  of 
the  clearly  expressed  language  in  questioii,  according  to  some 
conjectural  intention  of  the  framers  of  the  constitution. 

The  constitution  does  not  derive  its  foi-ce  from  the  conven- 
tion which  framed,  but  from  the  people  who  ratified  it,  and 
the  intent  to  be  arrived  at,  is  that  of  the  people.  Cooley 
Const.  Lim.  66. 

Says  Judge  Story,  in  speaking  of  the  constitution  of  the 
United  States,  "  The  people  adopted  the  constitution  accord- 
ing to  the  words  of  the  text  in  their  reasonable  interpretation, 
and  not  according  to  the  private  interpretation  of  any  par- 
ticular men."     1  Story  Com.  on  Con.  392,  note. 

The  injustice  of  a  constitutional  provision  does  not  author- 
ize the  courts  to  disregard  it,  or  indirectly  to  annul  it  by 
construing  it  away. 
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Such  provisions,  when  free  from  doubt,  must  receive  the 
same  construction  as  any  others.     Cooley  Const.  Lim,  73. 

There  are  no  such  monstrous  and  absurd  consequences 
involved  as  to  require  a  departure  from  the  natural  and  obvi- 
ous meaning  of  the  words  here  employed.  Allowing  the 
correctness  of  appellants'  construction  that,  under  the  con- 
stitution of  18-18,  alien  born  persons  who  were  minors  on 
April  1,  1848.  became  voters  on  their  afterwards  attaining 
majority,  the  extent  of  the  injustice  done,  or  hardship  imposed 
upon  such  persons  by  the  constitution  of  1870  would  be,  the 
subjecting  them  to  the  inconvenience  of  applying  to  be  nat- 
uralized, as  they  were  entitled  to  be  naturalized  at  once,  upon 
their  mere  application,  without  any  previous  declaration  of 
intention.  Where  citizenship  is  thus  easily  obtainable,  is  it 
an  unreasonable  hardship  to  require  it  as  a  prerequisite  to 
the  right  of  voting?  It  is  a  just  policy,  in  such  case,  to 
induce  one  to  become  a  citizen,  and  be  subject  to  the  obliga- 
tions of  a  citizen.  It  is  an  unfair  distinction  against  the  citi- 
zen, in  such  case,  that  a  class  of  persons  shf)u]d  enjoy  the 
highest  privilege  of  the  citizen,  the  elective  franchise,  and  be 
exempt  from  the  burdens  of  the  citizen. 

Reference  is  made  by  appellants  to  the  use  of  the  words 
"qualified  electors,"  in  the  8th  section  of  the  schedule  of  the 
constitution  of  1870,  and  in  the  11th  section  of  the  schedule 
of  the  constitution  of  1848,  as  indicating  a  distinction  made 
by  the  constitution  between  "electors"  and  "qualified  elect- 
ors." The  words  in  the  schedule  of  the  constitution  of  1870 
are  used  in  this  connection  :  "  Every  person  entitled  to  vote 
under  the  provisions  of  this  constitution,  as  defined  in  the 
article  in  relation  to  'suflPrage,'  shall  be  entitled  to  vote  for 
the  adoption  or  rejection  of  this  constitution,  and  for  or 
against  the  articles,  sections,  and  questions  aforesaid,  sepa- 
rately submitted  ;  and  the  said  qualified  electors  shall  vote 
at  the  usual  places  of  voting,"  etc.  And  the  words  are  used 
in  the  same  connection  in  the  schedule  of  the  constitution 
of  1848.     Now,  plainly,  the  words  "qualified  electors,"  are 


1875.]  Beardstown  et  al.  v.  Virginia  et  al.  43 

Opinion  of  the  Court. 

not  here  used,  in  any  way,  in  contradistinction  froni  "elect- 
ors," but  merely  as  expressive  of  the  class  of  persons  who 
might  vote  at  the  approaching  election  upon  the  question  of 
the  adoption  of  the  constitution.  "  The  said  qualified  electors 
shall  vote,"  etc.,  that  is,  the  persons  having  the  said  qualifi- 
cations of  voters  as  named  in  the  preceding  clause.  The 
persons  who,  on  the  first  day  of  April.  181(S,  were  electors, 
were  qualified  electors;  and  vice  versa;  there  is  no  distinction 
between  them,  and  the  constitution  does  not  sanction  the  idea 
of  a  distinction. 

The  court  below  refused  to  count,  in  favor  of  appellants,  ten 
voters  who  were  minors  when  their  fathers,  on  proceedings  in 
the  countv  court,  had  obtained  naturalization  papers. 

The  constitution  of  1870  provides,  that  every  person  shall 
be  entitled  to  vote  who  had  obtained  a  certificate  of  natural- 
ization before  any  court  of  record  in  this  State,  prior  to  the 
first  day  of  January,  1870.  The  county  court,  although  a 
court  of  record,  was  held,  in  Knox  County  v.  Davis,  63  111.  405, 
not  to  have  jurisdiction  under  the  act  of  Congress  to  admit 
to  citizenship.  Consequently,  the  obtaining  these  certificates 
of  naturalization  did  not  make  the  fathers,  or  the  minor 
sons,  citizens.  The  certificates  entitled  the  fathers  themselves, 
under  the  constitution  of  1870,  to  vote,  but  not  their  minor 
sons.  And  here,  again,  we  are  urged  to  disregard  the  law  as 
written,  and  declare  that  these  minors  had  the  right  to  vote, 
because  such  was  the  intention  of  the  framers  of  the  constitu- 
tion. The  intent  must  be  found  in  the  instrument  itself. 
Effect  can  not  be  given  to  an  intention  not  expressed.  The 
question  is,  not  what  the  framers  of  the  constitution  meant 
as  distinguished  from  what  its  words  express,  but  simply  what 
is  the  meaning  of  the  words.  It  is  clear  that  the  language 
of  the  constitution  describing  the  fathers  only  as  entitled  to 
vote  by  virtue  of  these  certificates  of  naturalization,  does  not 
give  the  right  to  the  sons. 

The  court  rejected  sixteen  votes  against  removal,  and  six 
for  removal,  making  the  difference  of  ten  against  appellants, 


44  Beardstown  et  al.  v.  Yirginia  et  al.        [Jan.  T. 

Opinion  of  the  Court. 

upon  the  following  state  of  facts:  The  proof  was,  that  the 
persons  giving  the  votes  were  alien  born,  and  that  they  came 
to  the  State  with  their  fathers  dnring  minority.  They  stated, 
in  their  evidence  as  witnesses,  that  they  had  never,  and  they 
did  not  know  that  their  fathers  had.  been  •'naturalized,  and 
they  were  inhabitants  of  the  State,  during  their  minority,  long 
enough  for  their  fathers  to  be  naturalized.  In  some  instances 
the  fathers  had  voted.  Upon  these  facts,  the  court  ruled 
that  the  presumption  in  favor  of  the  vote  had  been  overcome. 

As  the  negative  allegation  here  involved  a  charge  of  crime 
— one  voting  without  qualification,  at  such  an  election,  being 
liable  to  punishment  in  the  penitentiary — it  was  necessary  to 
prove  that  those  giving  the  votes  in  question,  were  not  legal 
voters. 

The  presumption  that  they  were  not,  arising  from  the  fact 
of  being  alien  born,  we  think  was  not  sufficient,  but  that  they 
having  voted,  the  presumption  would  be  that  they  had  voted 
legally,  and  not  committed  a  crime;  and  this  presumption  of 
law  against  crime  would  overcome  the  former,  and  it  would 
be  necessary  to  rebtit  such  counter  and  stronger  presumption 
bv  some  positive  evidence  to  establish  the  negative.  Full 
and  conclusive  proof,  however,  where  a  party  has  the  burden 
of  proving  a  negative,  is  not  required,  but  even  vague  proof, 
or  such  as  renders  the  existence  of  the  negative  probable,  is, 
in  some  cases,  sufficient  to  change  the  burden  to  the  other 
party.  Tlie  People  v.  Pease,  27  N.  Y.  45 ;  Commonwealth  v. 
Bredford,  9  Mete.  268  ;  1  Greenlf.  Ev.  sec.  80. 

AVe  are  of  opinion  that  the  statement  here  in  evidence  of 
these  persons  that  they  had  never  been  naturalized,  and  that 
they  did  not  know  that  their  fathers  had  been,  constituted 
prima  facie  evidence  that  such  persons  had  not  been  natural- 
ized and  so  entitled  to  vote,  and  that  the  court  was  warranted 
in  so  inferring  from  such  evidence.  Had  their  fathers  been 
naturalized  whilst  they  were  minors,  it  is  probable  they  would 
have  known  of  the  fact. 
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It  is  insisted  that  the  court  erred  in  not  rejecting  the  re- 
turns from  Lancaster  precinct,  which  showed  quite  a  major- 
ity in  favor  of  removal.  The  statute  requires  that,  at  the 
close  of  the  polls,  the  hoard  of  election  shall  canvass  the 
votes,  and  shall  make  two  tally  lists,  one  of  which,  with  one 
of  the  poll-books,  and  the  ballots  properly  strung,  and  the 
affidavits  made  at  the  election,  shall  be  sealed  up  together 
and  delivered  to  the  county  clerk.  Rev.  Stat.  1874,  p.  318, 
sec.  83. 

Another  section  requires  the  county  clerk  to  summon  two 
justices  of  the  peace,  who,  Avith  the  clerk,  shall  open  and  can- 
vass the  votes  and  returns  of  the  election.  lb.  sec.  86.  When 
the  canvassing  board,  composed  of  the  county  clerk  and 
two  justices  of  the  peace,  met  to  perform  its  duty,  they  had 
none  of  the  ballots  or  affidavits  used  at  the  election  in  Lan- 
caster precinct;  they  had  been  lost  or  destroyed.  The  judge 
of  the  election,  who  took  the  returns  to  the  county  clerk,  tes- 
tified that  he  delivered  to  the  county  clerk  the  ballots  and 
affidavits  used  at  the  election  in  Lancaster  precinct.  The 
clerk  testified  that  he  had  no  recollection  of  having  seen  them. 
The  claim  for  the  rejection  of  the  returns  of  this  precinct  is 
founded  upon  the  missing  of  said  ballots  alone,  without  any 
evidence,  more  than  the  above,  for  the  imputation  of  wrong- 
doing to  any  one  whatever.  The  circumstance  of  the  want 
of  the  ballots  has  doubtless  operated  prejudicially  to  appel- 
lants, but,  for  aught  that  appears,  it  is  through  accident,  or  at 
least  without  the  fault  of  appellees  or  any  voter  of  Lancaster 
precinct.  It  can  not  form  ground  for  the  exclusion  of  the 
whole  vote  of  the  precinct.  Such  exclusion  would  be  a  man- 
ifest injustice  to  appellees  and  to  the  voters  of  the  precinct. 

The  poll-books  show  that  six  persons  voted  in  Lancaster 
precinct,  whose  votes  appellants  sought  to  have  rejected. 
The  ballots  being  wanting  to  show  how  these  persons  voted, 
appellants  offered  proof  of  their  declarations,  made  after  the 
election,  that  they  voted  for  removal,  and  that  they  were  dis- 
qualified.    The  court  below  held  that  such  declarations  were 
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competent  to  prove  the  disqualifications  of  the  voters,  but  not 
to  prove  how  they  voted  ;  and  there  being  no  evidence  how 
they  voted  other  than  their  own  declarations,  the  six  votes 
were  counted. 

It  is  the  established  practice  of  legislative  bodies,  upon  in- 
quiries as  to  the  election  of  members  thereof,  to  receive  in 
evidence  the  declarations  of  voters  as  to  their  disqualifica- 
tions. The  case  of  The  People  v.  Pease  is  one  Avhich  gives 
some  judicial  sanction  to  such  a  practice  in  courts  of  justice. 
The  decision  there  was  by  a  divided  court,  the  main  contro- 
versy in  the  case  being,  whether  the  decision  of  the  inspectors 
of  elections,  in  receiving  the  ballots  of  voters,  was  conclusive, 
or  whether  it  was  competent  for  the  court  to  go  behind  the 
ballot-box  and  inquire  into  the  qualifications  of  the  voters. 

The  opinions  on  the  part  of  the  majority  of  the  court  were 
delivered  by  Justices Davies  and  Selden.  The  former,  in  the 
course  of  his  opinion,  says:  "In  the  case  at  bar,  the  disqual- 
ification was  proven  by  the  voter  himself;  but  these  authori- 
ties (referring  to  parliamentary  election  cases,  and  the  note  to 
3  McCord  Rep.  230,  and  2  Cow.  &  Hill's  Notes,  322)  abun- 
dantly sustain  the  position  that  the  declaration  of  the  voter, 
as  to  his  want  of  qualification,  would  have  been  admissible 
and  legal  evidence."  The  only  declarations  of  the  voters  in 
that  case,  were  those  made  by  themselves  while  on  the  stand 
and  under  oath,  so  that  the  opinion  in  this  respect,  of  the  de- 
clarations out  of  court,  of  voters,  appears  to  be  upon  a  point 
not  before  the  court.  In  the  opinion  of  Mr.  Justice  Selden, 
there  is  nothing  in  support  of  this  language  on  the  subject  of 
hearsay  evidence. 

The  authority  of  this  case,  as  regards  the  main  point  which 
was  in  controversy  in  it,  was  repudiated  by  the  Supreme  Court 
of  Michigan  in  The  People  v.  Cicott,  16  Mich.  296  ;  and,  so  far 
as  the  decision  slightly  goes  in  that  direction,  would  rather 
seem  to  be  adverse  as  to  receiving  declarations  of  voters. 

State  v.  Olin,  23  Wis.  311,  sustains  the  rule  as  contended 
for  by  appellants,  that  the  declarations  of  voters  are  receivable 
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in  evidence,  both  of  their  want  of  qualification  and  of 
how  they  voted.  It  is  to  be  observed,  in  reference  to  this 
case,  that  the  voters  were  placed  upon  the  stand,  and  there 
refused  to  testify,  upon  the  ground  that  their  evidence  might 
tend  to  criminate  themselves.  On  the  contrary,  the  doctrine 
is  expressly  repudiated  in  the  case  of  GillUand  v.  Schuyler,  9 
Kan.  569. 

This  practice  with  legislative  bodies  of  receiving  in  evi- 
dence the  declarations  of  voters,  has,  at  best,  not  as  yet  re- 
ceived more  than  a  limited  judicial  sanction  in  courts  of  jus- 
tice. It  is,  apparently,  contrary  to  legal  principle,  as  being  the 
reception  of  hearsay  evidence.  The  ground  of  the  admission  of 
such  testimony  seems  to  be  that  stated  by  Mr.  Thesiger,  (after- 
wards Lord  Chancellor,)  in  a  case  before  the  election  commit- 
tee of  the  House  of  Commons  in  England  :  ''A  voter  who 
has  voted  for  the  sitting  member,  is  always  considered  as  a 
party,  and  it  is  on  that  ground  that  his  declarations  are  ad- 
missible. The  question  is  always  considered  to  be  between 
the  voter  and  the  party  questioning  his  vote,  and  not  merely 
between  the  sitting  member  and  the  petitioner."  Fale  & 
Fitzh.  Election  Cases,  p.  72.  Considering  the  voter  as  a 
party,  then  it  consists  with  legal  principle  to  receive  in  evi- 
dence his  declarations  against  himself,  under  the  rule  that 
the  declarations  of  a  party  to  the  record  are,  as  against  such 
party,  admissible  in  evidence.  But  this  is  on  the  ground  of 
their  being  declarations  against  the  interest  of  the  party,  and 
therefore  probably  true.  But  the  declarations  of  a  party  are 
never  receivable /or,  but  only  against  him.  The  difficulty  in 
the  reception  of  these  declarations  here,  is,  it  does  not  appear 
by  any  legal  evidence  that  they  were  against;  they  may  have 
been  in  favor  of  the  parties  who  made  them.  The  poll-books 
show  that  these  persons  voted  ;  that  is  all.  The  ballots  of 
Lancaster  precinct  being  lost,  there  is  no  evidence  whatever 
hoxo  these  persons  voted,  except  their  own  declarations  after- 
ward, offered  in  evidence.  They  were  not,  themselves,  placed 
upon  the  stand ;  no  effort  was  made  to  get  their  testimony, 
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and  no  reason  shown  why  it  could  not  be  got ;  but  third  per- 
sons are  placed  upon  the  stand  who  testify  that  these  absent 
voters,  after  the  election  had  passed,  admitted  that  they  were 
not  legal  voters,  and  that  they  had  voted  "for  removal." 

"We  think  there  should  be  some  legal  evidence  that  they 
voted  "for  removal,"  before  their  declarations,  not  under  oath, 
are  admissible  in  evidence.  May  be  they  voted  ''against 
removal."  If  they  did  so,  then,  admitting  these  declarations 
— the  voters  being  considered  as  parties — would  be  receiving 
in  evidence  the  declarations  of  a  party  in  his  own  favor. 
Could  they,  by  their  unsworn  statements  of  their  disqualifi- 
cation, and  that  they  voted  for  removal,  cause  six  votes  "for 
removal"  to  be  stricken  out,  then  they  would,  in  effect,  double 
their  vote  "against  removal." 

The  reception  of  such  statements,  as  evidence  how  these 
voters  cast  their  votes,  would,  in  our  view,  under  the  circum- 
stances of  this  case,  be  inconsistent  with  legal  principle,  and 
dangerous  in  tendency  in  opening  a  door  to  fraud. 

There  being,  then,  no  evidence  as  to  how  these  six  voters 
in  Lancaster  precinct  voted,  other  than  their  own  declara- 
tions afterward,  made  without  the  sanction  of  an  oath,  we 
are  of  opinion  the  court  below  did  right  in  not  rejecting  their 
votes,  notwithstanding  their  declarations  of  disqualification 
as  voters,  and  that  they  voted  "for  removal." 

Three  persons  were  counted  for  removal,  and  the  ballots 
disclosed  that  they  so  voted  ;  each  one,  however,  testified  that 
he  voted  against  removal.  Nothing  more  than  that  is  dis- 
closed or  claimed,  of  any  fraud  or  mistake.  Appellants  in- 
sist that  the  will  of  the  electors  should  be  carried  out,  and 
the  so-called  mistake  be  corrected. 

We  know  of  no  precedent  or  principle  for  such  a  proceed- 
ing. The  intention  of  the  elector  can  not  be  thus  inquired 
into  when  it  is  opposed  to  the  paper  ballot  which  he  has  de- 
posited in  the  ballot-box.  That  is  to  prevail  as  the  highest 
evidence  of  his    intention.     The  People  v.  Seaman,  5  Deuio, 
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409 ;  T%e  People  v.  Saxton,  22  N.  Y.  309.  Were  there  inde- 
pendent proof  of  fraud,  a  different  question  would  be  pre- 
sented. 

In  the  rulings  of  the  court  below  against  appellants,  in 
respect  .of  matters  of  law,  we  find  no  error. 

As  regards  matters  of  fact,  a  great  number  of  findings  in 
respect  thereto,  on  both  sides,  in  the  admission  and  rejection 
of  individual  votes,  as  well  as  in  passing  upon  the  legal  qual- 
ifications as  voters,  of  such  in  the  county  who  did  not  vote, 
all  of  whom,  under  the  statute,  are  to  be  counted  against 
removal,  are  complained  of  as  being  erroneous. 

To  review  the  cases  in  detail  would  be  tedious,  and  serve 
no  useful  end,  and  we  shall  undertake  no  more  than  to  state 
the  conclusion.  We  find  a  number  of  cases  on  each  side 
where  we  would  be  inclined  to  find  differently  from  the  court 
below  in  the  admission  and  rejection  of  individual  votes;  but, 
upon  a  balancing  thereof,  the  one  against  the  other,  on  the 
respective  sides,  we  fail  to  find  an  excess  of  erroneous  rulings 
against  appellants  large  enough  to  overcome  the  majority  of 
votes  in  favor  of  removal,  found  by  the  decree. 

Upon  consideration  of  the  whole  case,  we  are  satisfied  the 
election  was  fairly  carried  by  a  majority  of  all  the  legal  vo- 
ters of  the  county,  and  perceive  no  sufficient  reason  to  dis- 
turb the  decree.     It  will  therefore  be  affirmed. 

Decree  affirmed. 

Mr.  Chief  Justice  Walker  :  I  hold  that  those  who  were 
of  foreign  birth  and  minors,  at  the  adoption  of  the  constitu- 
tion of  1848,  never  became  voters  under  that  instrument. 


Fergus  Whaliw 

V. 

The  City  of  Macomb. 

1.     Statute — when  directory  only.    Where  a  statute  specifies  the  time 
within  which  a  public  officer  is  to  perform  an  official  act  regarding  the 
rights  and  duties  of  others,  it  will  be  considered  as  directory  merely,  un- 
less the  nature  of  the  act  to  be  performed  or  the  language  used  by  the 
4 — 76th  III. 
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legislature  shows  that  the   designation  of  the  time  was  intended  as  a 
limitation  of  the  power  of  the  officer. 

2.  Where  the  charter  of  a  city  required  the  city  authorities  to  publish 
a  digest  of  its  ordinances  within  one  year  after  the  grant  of  the  charter, 
and  every  five  years  thereafter,  it  was  held,  in  a  suit  by  the  city  for  the 
violation  of  an  ordinance,  that  this  requirement  was  only  directory,  and 
a  neglect  to  observe  it  presented  no  ground  for  defeating  a  recovery. 

3.  Ordinance — right  to  recover  under  not  defeated  because  act  was  a 
ireach  of  party's  bond.  In  a  suit  by  a  city  to  recover  the  penalty  fixed  by 
ordinance,  for  selling  liquors  contrary  to  the  terms  of  his  license,  it  is  no 
defense  that  the  defendant  is  liable  to  the  city  on  his  license  bond  for  the 
same  act,  the  ordinance  prescribing  that  the  penalties  thereby  imposed 
might  be  recovered  in  an  action  of  debt,  or  as  damages  in  a  suit  on  the 
bond.  Tlie  fact  that  the  acts  complained  of  were  breaches  of  the  bond, 
makes  them  none  the  less  violations  of  the  ordinance. 

4.  CnKR'Y'E.Vi— forfeiture,  how  questioned.  Whether  a  city  has  forfeited 
its  charter,  can  only  be  raised  in  a  direct  proceeding  b}^  scire  facias  or 
quo  warranto.  The  question  can  not  be  raised  in  a  suit  for  a  violation  of 
its  ordinances. 

Appeal  from  the  Circuit  Court  of  McDonough  county; 
the  Hon.  Chauncey  L.  Higbre,  Judge,  presiding. 

This  was  a  prosecution,  by  the  city  of  Macomb  against 
Fergus  Whalin,  a  licensed  saloon  keeper,  for  selling  liquor 
contrary  to  the  ordinance  of  the  city  regulating  such  sales 
by  licensed  persons.  The  suit  was  originally  brought  before 
a  justice  of  the  peace,  and  taken  to  the  circuit  court  by  appeal. 
Section  seven  of  the  ordinance  under  which  the  suit  was 
brought,  is  as  follows : 

''Any  person  or  persons  who  have  obtained  a  license  to 
keep  a  grocery  under  the  provisions  of  this  ordinance,  as 
aforesaid,  and  shall  fail  or  neglect  to  keep  a  quiet,  orderly 
and  well  governed  house,  or  shall  knowingly  suffer  or  permit 
gaining  in  or  about  his  grocery,  or  shall  fail,  neglect  or  re- 
fuse to  keep  his  grocery  closed  at  all  hours  on  Sunday,  or  who 
shall  open  his  grocery  or  cause  the  same  to  be  done  before 
4J  o'clock  A.  M.,  or  who  shall  keep  his  grocery  open,  or 
cause,  suffer  or  permit  it  to  be  kept  open,  after  forty-five 
minutes  past  9  o'clock  P.  M.,  railroad  time,  or  who  shall  sell 
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or  give  away  any  of  the  liquors  mentioned  in  section  one 
hereof  to  minors,  without  the  written  consent  of  such  minor's 
parent,  guardian  or  master,  or  who  shall  sell  or  give  awav 
any  of  said  liquors  named  in  section  one  to  an  intoxicated 
person,  or  one  who  is  in  the  habit  of  getting  intoxicated,  or 
who  shall  violate  any  of  the  provisions  of  the  ordinances  of 
tliis  city  relative  to  groceries  or  spirituous  and  intoxicating 
liquors,  or  who  shall  fail,  neglect  or  refuse  to  observe  and 
obey  all  orders  of  the  city  council  respecting  his  grocery  and 
business  done  therein,  shall  be  deemed  to  have  violated  tiiis 
ordinance  and  the  condition  of  his  or  their  bond,  and  for 
each  and  every  of  the  acts  of  violation,  aforesaid,  shall  forfeit 
and  pay  to  said  city  the  sum  of  $100,  which  may  be  recovered 
in  an  action  of  debt,  or  as  damages  in  a  suit  on  his  or  their 
bond.'' 

The  cause  was  tried  in  the  circuit  court,  and  the  defend- 
ant found  guilty  of  two  violations,  and  the  damages  assessed 
at  §200,  for  which  sum  judgment  was  rendered,  and  for  costs. 
Tiie  defendant  appealed. 

Messrs.  Cole  &  Simmons,  for  the  appellant. 

Mr.  E.  P.  Pii>LSBUUY,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

There  are  but  two  grounds  of  reversal  insisted  on  in  the 
argument  filed  on  behalf  of  appellant,  and  they  may  be 
briefly  disposed  of. 

First — It  is  argued  that  by  section  28  of  the  charter  of  the 
city  of  Macomb,  a  digest  of  the  ordinances  of  the  city  is  re- 
quired to  be  published  in  one  year  after  granting  the  charter, 
and  a  like  digest  within  every  period  of  five  years  thereafter; 
and  that  this  duty  has  been  disregarded  by  the  city,  as  the 
last  digest  of  its  ordinances  was  published  on  the  13th  of  No- 
vember, 1868 
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Whether  it  is  intended  to  insist  that  the  city  has  thereby 
forfeited  its  charter,  or  only  that  the  ordinances,  a  digest  of 
which  has  not  been  published  within  five  years,  are  void,  is 
not  entirely  clear.  Tf  the  former  is  intended,  it  would  seem 
to  be  a  sufficient  answer  that  the  question  of  whether  the 
charter  has  been  forfeited  can  only  be  raised  in  a  direct  pro- 
ceeding for  that  purpose — by  scire  facias  or  quo  warranto.  If, 
however,  as  is  more  probable,  it  is  only  intended  to  be  claimed 
that  the  ordinances  are  void,  it  will  be  readily  seen  that  this 
requirement  in  the  charter  belongs  to  that  class  of  legislation 
which  is  held  to  be  directory  merely.  It  is  not  declared  in 
the  section  under  consideration,  that  the  ordinances  shall  be 
void  if  not  thus  published,-  nor  is  there  any  other  language 
used  showing  that  such  publication  was  to  be  a  condition 
precedent  to  the  further  exercise  of  municipal  powers  by  the 
city.  The  publication  seems  designed  merely  for  the  conve- 
nience of  those  whose  duties  or  necessities  require  that  they 
should  be  familiar  with  the  ordinances,  it  being  entirely  in- 
dependent from  that  required  prior  to  the  ordinance  being  in 
force  as  a  municipal  law — which  is  shown  by  the  record  to 
have  been  properly  made. 

A  familiar  common  law  rule,  repeatedly  recognized  by  this 
court,  is  :  ''Where  a  statute  specifies  the  time  within  which  a 
public  officer  is  to  perform  an  official  act  regarding  the  rights 
and  duties  of  others,  it  will  be  considered  as  directory  merely, 
unless  the  nature  of  the  act  to  be  performed,  or  the  language 
used  by  the  legislature,  shows  that  the  designation  of  the 
time  was  intended  as  a  limitation  of  the  power  of  the  officer." 
This  applies  with  equal  force  where,  as  in  the  present  in- 
stance, the  act  to  be  done  requires  the  co-operation  of  several 
officers. 

Second — It  is  claimed  that,  under  the  ordinance  by  virtue 
of  which  the  suit  is  brought,  appellant,  if  liable  at  all.  could 
only  be  sued  on  his  bond,  which  he  was  required  to  execute 
to  secure  his  faithful  compliance  with  the  law  and  ordinances 
while  engaged  in  his  business. 
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We  fail  to  appreciate  the  force  of  this  argument.  The  or- 
dinance, as  copied  in  the  record  and  published  in  appellant's 
abstract,  is  explicit  in  its  language,  that  the  penalties  thereby 
imposed  "may  be  recovered  in  an  action  of  debt,  or  as  dam- 
ages in  a  suit  on  his  or  their  bond."  The  causes  for  which 
these  penalties  may  be  imposed  are  distinctly  stated  ;  and 
they  are  none  the  less  offenses  under  the  ordinance  because 
they  are  also  breaches  of  the  conditions  of  the  bond. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Cyrus  Fanning,  for  use,  etc. 

V. 

The  First  National  Bank  of  Jacksonville. 

1.  Exemption — from  garnishment.  The  delivery  of  property  in  the 
hands  of  a  garnishee  to  an  officer,  to  be  sold  under  execution  against  the 
owner,  will  not  impair  the  rights  of  such  owner  in  claiming  the  same  as 
exempt  from  sale,  but  he  may  make  such  claim  the  same  as  though  the 
property  was  taken  from  him. 

2.  Same — money  in  the  hands  of  garnishee  exempt.  Where  a  judgment 
debtor  had  no  other  property  than  such  as  was  specifically  exempt  from 
levy  and  sale,  but  had  less  than  $100  on  deposit  in  a  bank,  which  was 
sought  to  be  reached  by  garnishee  process,  it  was  held,  that  he  might 
claim  the  same  as  exempt  under  the  clause  of  the  statute  which  exempts 
$100  worth  of  other  propert}'  suited  to  his  condition  in  life,  to  be  selected 
by  him,  and  ou  such  selection  that  it  could  not  be  readied  in  the  hands 
of  the  garnishee. 

Appeal   from  the  Circuit  Court  of  ^lorgan  county  ;    the 
Hon.  Cyrus  Eplkr,  Judge,  presiding. 

Mr.  WiLLiANf  H.  Barnes,  for  the  appellant. 

Messrs.  Cassell  &  Kellogg,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  to  reach  money  in  the  First  Na- 
tional Bank  of  Jacksonville,  by  garnishee  process,  which  had 
been  deposited  in  the  bank  by  Cyrus  Fanning. 

James  W.  Ash  obtained  judgment  in  the  circuit  court  of 
Morgan  county  against  Cyrus  Fanning,  for  the  sum  of 
$166.36,  upon  which  an  execution  was  issued,  and  returned 
nuUa  bona.  On  the  19th  day  of  May,  1873,  garnishee  process 
was  issued  and  served  upon  the  bank. 

The  answer  filed  by  the  bank  showsj  that  Fanning  had  on 
deposit  the  sum  of  $80.60.  It  was  also  set  up  in  the  answer, 
that  after  the  garnishee  process  had  been  served  it  received 
a  notice,  in  writing,  from  Fanning,  that  he  claimed  the  money 
on  deposit  as  exempt  under  the  statute,  and  directing  the 
bank  to  pay  it  to  no  person  without  his  order. 

The  defense  that  the  money  was  exempt  under  the  statute, 
and  not  liable  to  garnishee  process,  was  interposed. 

The  evidence  contained  in  the  bill  of  exceptions  shows  the 
rendition  of  the  judgment  against  Fanning,  the  issue  and  re- 
turn of  execution,  the  deposit  of  the  money,  and  that  Fan- 
ning was  the  head  of  a  family,  residing  with  the  same,  that 
he  owned  no  property  except  a  small  quantity  of  household 
goods,  which  were  included  in  the  list  of  specific  articles 
exempt. 

The  circuit  court  rendered  judgment  against  the  bank,  for 
the  use  of  the  judgment  creditor,  for  the  amount  of  money 
on  deposit,  to  reverse  which  this  appeal  has  been  prosecuted. 

The  only  question  presented  by  the  record  is,  whether  the 
money  on  deposit  in  the  bank  was  subject  to  be  reached  by- 
garnish  ee  process. 

The  statute  exempting  from  execution,  writ  of  attachment, 
and  distress  for  rent,  personal  property  owned  by  the  debtor, 
among  other  clauses  of  exemption  contains  the  following  : 
''$100  worth  of  other  property,  suited  to  his  or  her  condition 
in  life,  selected  by  the  debtor."  See  Revision  of  1874,  page  499. 
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In  order  to  arrive  at  a  correct  construction  to  be  placed 
upon  this  provision  of  the  statute,  in  its  application  to  the 
case  under  consideration,  a  reference  to  chapter  62,  of  the 
statutes  of  1874,  entitled  Garnishment,  seems  to  be  necessary. 

Section  20,  of  the  last  named  act,  Statutes  of  1 874,  page  553, 
provides,  that  when  any  garnishee  has  any  goods,  chattels, 
choses  in  action,  or  effects  other  than  money,  belonging  to 
the  defendant,  or  which  he  is  bound  to  deliver  to  him,  he 
shall  dclLver  the  same  to  the  officer  who  shall  hold  the  exe- 
cution in  favor  of  the  plaintiff  in  the  attachment  suit  or 
judgment,  which  shall  be  sold  by  the  officer,  and  the  pro- 
ceeds applied  and  accounted  for  in  the  same  manner  as  other 
goods  and  chattels  taken  on  execution. 

Section  21  provides,  if  the  goods  in  the  hands  of  the  gar- 
nishee are  pledged  for  the  payment  of  money  to  him,  the 
plaintiff  in  the  action  may  pay  the  money  for  which  they  are 
held,  and  then  the  garnishee  shall  deliver  the  goods  to  the 
officer,  to  be  sold  as  provided  for  in  section  20. 

Section  23  provides,  all  goods,  etc.,  received  by  the  officer 
under  the  preceding  sections,  shall  be  sold  in  the  same  man- 
ner as  if  they  had  been  taken  on  an  execution  in  any  other 
manner. 

It  was,  no  doubt,  contemplated  by  the  legislature,  when 
these  sections  were  adopted  as  a  part  of  our  statute,  that  cases 
would  arise  where  property  would  be  found  in  the  possession 
of  a  garnishee,  belonging  to  a  defendant,  and  hence  ample 
provision  was  made,  when  such  did  occur,  that  it  might  be 
taken  and  sold. 

But  where  property  is  found  in  the  hands  of  a  garnishee, 
and  delivered  over  to  an  officer  to  be  sold,  the  officer  would 
hold  it  for  sale  in  the  same  manner  as  if  it  had  been  found 
and  taken  from  a  defendant  in  execution  in  the  first  instance, 
nor  would  the  rights  of  a  defendant  in  claiming  the  property 
as  exempt  from  sale  be  changed  or  impaired. 

If  any  portion  of  the  property  thus  obtained  was  exempt 
under  the   statute   exempting  $100  worth  of  property  from 
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sale,  cited  supra,  then  a  defendant  would  be  entitled  to  inter- 
pose his  claim,  and  have  the  same  set  off  to  him. 

Had  it  been  intended  to  provide  that  exemptions  might  be 
claimed  where  property  was  found  in  the  hands  of  a  defend- 
ant in  execution,  and  that  none  should  exist  when  property 
was  found  in  the  hands  of  a  third  party,  by  garnishee  process, 
certainly  some  provision  would  have  been  made  to  embrace 
a  case  of  this  kind. 

If  Fanning  had  loaned  the  bank  a  horse,  and  placed  the 
property  in  the  possession  of  the  bank  for  a  certain  time,  and, 
while  possessed  of  the  property,  if  the  bank  had  been  garni- 
sheed,  and  the  horse  turned  over  to  the  officer,  we  apprehend 
it  is  clear  that  Fanning  Avould  have  been  entitled  to  claim 
the  horse  as  exempt,  under  that  clause  of  the  statute  exempt- 
ing $100  worth  of  property.  If  this  be  true,  we  perceive  no 
reason,  upon  principle,  that  will  prevent  him  from  claiming 
the  $80.60  which  was  deposited  in  the  bank. 

The  money  deposited  was  property  ;  it  was  less  in  amount 
than  $100;  he  selected  it  as  authorized  by  the  statute;  and 
the  mere  fact  that  it  was  attempted  to  be  reached  by  garnishee 
process,  can  make  no  difference.  We  are  satisfied  it  was  ex- 
empt under  the  laws  of  the  State. 

Section  14,  of  the  Garnishee  act,  which  provides  that  the 
wages  and  services  of  a  defendant,  being  the  head  of  a  family, 
shall  be  exempt  from  garnishment,  does  not  lessen  or  impair 
the  rights  of  a  defendant,  under  the  statute  which  provides 
for  certain  exemptions. 

The  fact  that  the  wages  of  a  defendant,  to  a  certain  amount, 
is  not  liable  to  be  reached  by  garnishee  process,  can  not  be 
construed  as  repugnant  to  the  section,  cited  supra,  which 
allows  a  defendant  to  select  $100  worth  of  property  as  exempt. 

We  see  no  reason  why  the  specific  articles  named  may  not 
be  claimed,  and,  at  the  same  time,  if  the  defendant  has  wages 
due,  this  too,  to  the  amount  of  $25,  is  protected. 

The  judgment  of  the  circuit  court  will  therefore  be  reversed 
and  the  cause  remanded.  Judgment  reversed. 
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Mark  H.  Cooper  et  al. 


Sarah  A.  Cooper  et  al. 

1.  Conveyance — rule  of  construction.  According  to  the  rules  of  con- 
struction of  deeds  of  conveyance,  all  the  language  of  the  grant  must  be 
considered  and  etfect  given  to  it,  unless  it  is  so  repugnant  or  meaningless 
that  it  can  not  be  done ;  and  when  that  is  the  case,  the  repugnant  or  sense- 
less portion  may,  in  some  cases,  be  rejected  as  surplusage. 

3.  Same — grant  construed.  A  deed  to  A  and  B,  husband  and  wife, 
contained  the  following  granting  clause:  "Have  granted,  bargained  and 
sold,  and  by  these  presents  do  grant,  bargain  and  sell  unto  the  party  of 
the  second  part  and  his  assigns,  with  power  to  sell  the  same,  during  the 
life  of  the  said  A,  and  to  his  wife,  B,  after  the  death  of  her  husband.  A, 
during  her  widowhood,  and  after  her  death,  or,  after  she  ceases  to  be  the 
widow  of  said  A,  to  the  heirs  of  A  on  the  body  of  the  said  B  begotten, 
certain  tracts  of  land,"  etc.:  Held,  that  A  took  a  life  estate,  with  a  power 
to  sell  and  convey  the  fee,  and  B  a  conditional  life  estate  after  the  death 
of  A,  liable  to  be  defeated  on  her  marriage,  and  that  the  heirs  of  A,  be- 
gotten of  the  body  of  B,  before  or  after  the  grant,  took  the  remainder  in 
fee  simple  absolute. 

3.  Same — office  and  effect  of  the  habendum.  The  habendum  clause  of  a 
deed  of  conveyance  can  not  enlarge  the  estate  granted  contrary  to  the 
terms  of  the  granting  clause.  Its  proper  office  is,  not  to  give  anything, 
but  to  limit  or  define  the  certainty  of  the  estate  in  the  grantee  who  should 
be  named  in  the  previous  part  of  the  deed. 

4.  Same — deed  to  husband  and  wife — tenancy  by  the  entirety — survivorship. 
Under  the  legislation  of  this  State  giving  married  women  the  right  to 
acquire  property,  and  hold  the  same  free  from  their  husband's  control, 
the  reason  for  the  rule  which  holds  that  a  conveyance  to  husband  and 
wife  makes  them  tenants  by  the  entirety  with  right  of  survivorship,  has 
ceased  to  exist,  and  they  will,  in  this  State,  take  and  hold  as  tenants  in 
common. 

5.  Same — deed  construed.  A  deed  for  land  described  the  grantees  as 
husband  and  wife,  and  the  heirs  of  the  natural  body  of  the  latter,  and 
after  acknowledging  payment  of  the  consideration  by  the  party  of  the 
second  part,  by  apt  words  conveyed  the  land  to  "the  said  party  of  the 
second  part,  their  heirs  and  assigns,  forever."  The  habendum  was  "unto 
the  said  party  of  the  second  part,  heirs  and  assigns,  forever:"  Held,  that 
the  husband  and  wife  took,  each,  an  undivided  half  in  fee  as  tenants  in 
common,  and  that,  upon  the  husband's  death,  his   portion  descended  to 
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his  heirs  at  law,  subject  to  the  dower  of  his  widow;  and  that  the  words 
"heirs  of  the  body  of  the  wife"  must  be  rejected  as  surplusage,  there  being 
no  apt  words  to  limit  an  estate  to  the  heirs  of  the  wife's  body. 

Writ  of  Error  to  the  Circuit  Court  of  Menard  count)-;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

This  was  a  bill  filed  by  Mark  H.  Cooper  and  others,  heirs 
at  law  of  William  Cooper,  deceased,  against  Sarah  A.  Cooper, 
widow,  and  the  other  heirs  at  law  of  said  William  Cooper, 
for  the  partition  of  certain  lands  and  for  the  assignment  of 
the  widow's  dower  therein.  The  court  below  dismissed  the 
bill,  and  complainants  appealed. 

Mr.  Edward  Lanning,  and  Mr.  T.  W.  McNeely,  for  the 
plaintiffs  in  error. 

Mr.  N.  W.  Branson,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

It  appears  that  on  the  4th  day  of  March,  I860,  Noah 
M.  King  and  wife  conveyed  to  Wm.  Cooper  and  Sarah  Ann 
Cooper,  his  wife,  and  the  heirs  of  her  natural  body,  several 
tracts  of  land  in  Menard  county.  The  consideration  expressed 
in  the  deed  was  $6,350,  and  is  stated  to  have  been  paid  by 
the  party  of  the  second  part. 

Again,  on  the  9th  day  of  March,  1866,  Wm.  S.  Senter  and 
wife  conveyed  to  Cooper  and  wife,  for  the  consideration  of 
$4,000,  paid  by  the  party  of  the  second  part,  certain  lands  in 
Menard  county. 

The  granting  clause  of  the  deed  is  this  :  "Ha.ve  granted, 
bargained  and  sold,  and  by  these  presents  do  grant,  bargain 
and  sell,  unto  the  party  of  the  second  part  and  his  assigns, 
with  power  to  sell  the  same,  during  the  life  of  said  Wm. 
Cooper,  and  to  his  wife,  Sarah  Ann  Cooper,  after  the  death  of 
her  hu.sband,  Wm.  Cooper,  during  her  widowhood,  and  after 


1875.]  Cooper  et  al  v.  Cooper  et  ah  59 

Opinion  of  the  Court. 

her  death  or  after  she  ceases  to  be  the  widow  of  said  Wm. 
Cooper,  to  the  heirs  of  Wm.  Cooper  on  the  body  of  said  Sarah 
A.  Cooper  begotten,  certain  tracts  of  lands,"  etc.  And  the 
habendum  clause  is  this  :  "To  have  and  to  hold  the  aforesaid 
tracts  of  land,  together  with  all  and  singular  the  privileges 
and  appurtenances  thereto  belonging,  to  the  only  proper  use 
and  benefit  of  the  party  of  the  second  part,  with  full  power 
and  authority  of  the  said  William  Cooper  to  sell,  bargain  and 
convey  any  of  said  lands  or  premises  during  the  life  of  said 
Wm.  Cooper,  and  after  the  death  of  said  Wm.  Cooper  the 
said  lands,  if  the  same  shall  not  have  been  sold  or  conveyed 
by  said  Wm.  Cooper,  to  be  held,  possessed  and  enjoyed  by 
her,  the  said  Sarah  A.  Cooper,  so  long  as  she  shall  remain 
the  widow  of  said  Wm.  Cooper,  and  all  rents  and  profits 
thereof,  and  after  she  ceases  to  be  the  widow  of  said  Wm. 
Cooper,  by  death  or  marriage,  the  said  land  and  premises  to 
be  held  and  owned  by  the  heirs  of  said  Wm.  Cooper  on  the 
body  of  said  Sarah  A.  Cooper,  his  wife,  begotten,  or  hereafter 
begotten,  in  their  own  right  in  fee  simple,  forever,  and  to 
their  heirs  and  assigns." 

Cooper  and  wife  sold  no  portion  of  the  lands  embraced  in 
these  deeds,  and  he  departed  this  life  some  time  in  June, 
1873,  leaving  complainants  and  others  his  heirs  at  law; 
the  widow,  Sarah  A.  Cooper,  is  still  living  and  has  not  mar- 
ried since  his  death  ;  Albert  W.,  George  A.,  Emma  M., 
Martha  A.  and  Ella  J.  Cooper,  are  the  only  children  of  the 
body  of  Sarah  A.  Cooper,  begotten  by  intestate — the  other 
heirs,  we  presume,  are  his  children  by  a  former  wife,  and 
the  children  of  his  deceased  children.  The  master  reported 
that  they  were  heirs,  but  does  not  report  how  they  became 
so,  but, savs  they  are  his  children. 

Complainants  filed  a  bill  for  partition,  making  the  widow 
and  her  children,  and  some  of  the  other  heirs,  defendants. 
A  hearing  was  had,  when  the  court  below  found  that  Sarah  A. 
Cooper,  the  widow,  had  a  life  estate  in  the  Senter  lands,  and 
that   her  children  held  the  remainder  after  her  death;    and 
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that  she  was  entitled  to  hold  the  Senter  lands  during  widow- 
hood, and,  if  she  never  married,  for  life,  in  remainder  to  her 
children,  and  dismissed  the  bill  at  the  costs  of  complainant. 
From  that  decree  complainants  appeal  to  this  court. 

We  shall  consider  and  give  a  construction  to  the  Senter 
deed  first.  It  is  uro-ed  that  this  deed  vested  the  absolute  fee 
in  intestate;  that  it  was  granted  to  him  and  his  assigns,  and, 
never  having  assigned  the  premises,  it  descended  to  his  heirs 
generally  ;  and  that,  on  his  death,  complainants  took  under 
the  Statute  of  Descents.  On  the  other  side,  it  is  contended 
that  the  deed  only  vested  in  intestate  a  life  estate,  with  power 
of  sale,  and,  in  default  of  a  sale,  in  remainder  for  life,  entailed 
to  his  heirs  on  her  body  begotten. 

There  would  seem  to  be  no  doubt  that  William  Cooper,  by 
this  deed,  took  a  life  estate,  with  a  power  to  sell  and  convey 
the  fee.  From  the  entire  grant,  this  is  the  only  reasonable 
construction  that  can  be  given  to  the  language  ;  otherwise^ 
all  the  language  of  the  granting  clause  which  limits  a  life 
estate  on  Sarah  A.  and  Cooper's  heirs,  begotten  on  her  body, 
must  be  rejected,  and  no  rule  of  law  requiring  its  rejection 
has  been  referred  to,  nor  does  any  occur  to  us.  The  language 
undeniably  purports  to  limit  a  remainder  during  widowhood, 
or  for  life,  on  Sarah  A.,  and  then  a  fee  tail  on  his  heirs  begot- 
ten on  her  body. 

The  rules  of  construction  require  that  all  of  the  language 
of  the  grant  shall  be  considered,  and  eifect  given  to  it,  unless 
so  repugnant  or  meaningless  that  it  can  not  be  done.  When 
that  is  the  case,  the  repugnant  or  senseless  portion  may,  in 
some  cases,  be  rejected  ;  but  the  language  employed  in  the 
granting  clause  of  this  deed  is  neither  repugnant  nor  senseless. 
It  is  consistent  and  harmonious.  Had  the  granting  clause 
stopped  with  the  power  to  sell,  the  want  of  any  words  to  carry 
a  fee  to  intestate  would  have  been  obvious.  It  used  no  words 
that  could  be  construed  to  confer  the  title  upon  his  heirs,  or 
that  he  was  to  take  anything  more  than  a  life  estate.  It  is  not 
to  him  and  his  heirs,  but  to  him  and  his  assigns.     Had  it  been 
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to  him,  without  the  words  ''aud  his  heirs/'  had  the  word  "as- 
signs" been  omitted,  no  one  would  have  supposed  that  he  took 
anything  more  than  a  life  estate. 

That  portion,  then,  of  the  granting  clause  only  conveying 
to  him  a  life  estate,  it  was  entirely  competent  to  confer  on 
him  full  and  ample  power  to  sell  and  convey  the  fee  simple 
of  the  premises,  wiiich  was  done  by  this  deed.  Having  cre- 
ated a  life  estate  in  him,  it  was  competent  for  the  grantor  to 
limit  a  conditional  life  estate  upon  his  wife,  to  be  defeated 
on  marriage  after  the  death  of  her  jnisband,  and  then  to 
entail  the  estate,  as  far  as  our  statute  permits,  to  his  heirs 
begotten  on  her  body.  Under  the  rules  of  the  common  law, 
this  was  not  only  permissible  but  was  common  in  convey- 
ancing. And  that  this  deed  conveyed  a  contingent  life  estate 
to  Sarah  A.,  liable  to  be  defeated  on  her  again  marrvins:, 
we  have  no  doubt,  and  that,  under  our  statute,  it  conveyed  a 
remainder  in  fee  simple  absolute  to  his  heirs,  on  her  body 
begotten,  before  or  after  the  grant,  admits,  we  think,  of  no 
doubt.  See  Beacroft  v.  Strawn,  67  111.  28  ;  Butler  v.  Hustis,  6S 
111.  594;  Fo?-is  v.  Sloan,  68  111.  588;  and  Blaii-  v.  Vanblaircum.  71 
111.  — .  In  these  cases  it  is  held,  that  the  6th  and  14th  sections 
of  the  Conveyance  Act,  (R.  S.  1845,)  have  converted  what  at 
common  law  is  a  fee  tail,  into  a  life  estate  in  the  donee,  and 
a  remainder  in  fee  simple  absolute  in  the  heirs  of  the  body  of 
the  grantee.  And  we  have  no  hesitation  in  saying,  that 
these  cases  fully  cover  and  control  this;  hence  there  is  no 
error  in  the  decree  as  to  the  lands  embraced  in  this  deed. 

Nor  can  the  habendum  clause  enlarge  the  estate  contrarv  to 
the  terms  of  the  granting  clause.  Its  proper  effect  is,  not  to 
give  anvthing,  but  to  limit  or  define  the  certainty  of  the  es- 
tate to  the  feoffee  or  grantee  who  should  be  previously  named 
in  the  premises  of  the  deed;  but  in  this  case  the  habendum 
clause  does  not  profess  to  enlarge  the  grant,  but  follows  it  in 
its  limitations. 

Nor  do  we  see  that  the  conferring  the  power  to  sell  and 
convev  conferred  an  absolute  fee  upon  intestate.     It  is  true, 
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that  it  gave  hira  the  power  to  pass  the  fee  by  sale,  and  thus 
cut  oif  the  remainder,  if  he  chose  ;  but  he  did  not  exercise 
the  power,  and  the  title  passed,  according  to  the  terms  of  the 
grant,  to  the  widow  for  life,  and  in  remainder  to  his  children 
named  in  the  deed.  And  the  habendum  expressly  limits  to 
such  heirs,  "in  their  own  right,  in  fee  simple,  forever,  and  to 
their  heirs  and  assigns." 

This  case  is  different  from  the  cases  referred  to  by  counsel 
for  appellants,  as  in  those  cases  a  fee  passed  to  the  first  taker, 
and  was  not  limited  over  to  others,  or  only  a  life  estate  was 
granted.  In  the  case  of  Siegwald  v.  Siegwald,  37  111.  430,  the 
testator  only  gave  to  the  widow  a  life  estate,  and  limited  a 
fee  to  the  son.  In  that  case,  as  in  this,  the  fee  was  limited 
on  a  life  estate,  and  not  an  attempt  to  limit  a  fee  upon  a  fee, 
which  the  law  forbids.  The  deed  in  this  case,  neither  ex- 
pressly nor  by  implication,  gives  or  grants  to  Wm.  Cooper  a 
fee,  but  the  language  employed  only  purports  to  convey  a 
life  estate,  and  a  power  to  sell  the  fee  and  remainder. 

We  now  proceed  to  examine  and  construe  the  deed  from 
King  and  wife  to  Cooper  and  wife.  The  first  clause  of  the 
deed  is  this:  "This  indenture,  made  this  4th  day  of  March, 
in  the  vear  of  our  Lord,  1865,  between  Noah  M.  King  and 
Jane  King,  his  wife,  of  the  county  of  Menard  and  State  of 
Illinois,  of  the  first  part,  and  Wm.  Cooper  and  Sarah  Ann 
Cooper,  and  the  heirs  of  her  natural  body,  of  the  county  and 
State  aforesaid,  of  the  second  part  :  Witnesseth,  that  the  said 
party  of  the  first  part,  for  and  in  consideration  of  the  sum  of 
S6350,  in  hand  paid  by  the  }iarty  of  the  second  part,  the  re- 
ceipt whereof  is  hereby  acknowledged,  have  granted,  bar- 
irained  and  sold,  and  by  these  presents  do  grant,  bargain  and 
sell  unto  the  said  party  of  the  second  part,  their  heirs  and 
assigns,  all  the  following  described  lot,  piece  or  parcel  of  land 
situate,"  etc.  The  habendum  clause  is  this  :  "To  have  and 
to  hold  the  said  premises  above  bargained  and  described,  with 
the  appurtenances,  unto  the  said  party  of  the  second  part, 
heirs  and  assigns,  forever." 
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The  parties  in  this  case  treat  this  as  a  conveyance  to  the 
husband  and  wife  in  fee  simple  absolute  ;  and  one  side  con- 
tends that  they  took  an  estate  by  the  entirety,  with  survivor- 
ship to  the  longest  liver,  according  to  the  rules  of  the  common 
law  governing  such  tenures.  On  the  other  side  it  is  insisted 
that,  since  the  adoption  of  the  act  of  1861,  commonlv  known 
as  the  "married  woman's  law,"  the  pai^ties  took  as  tenants  in 
common  ;  that  this  act  authorized  a  married  woman  to  acquire, 
during  coverture,  real  and  personal  estate  as  her  sole  and  sep- 
arate property,  under  her  sole  control,  and  to  be  held,  owned, 
possessed  and  enjoyed  by  her  the  same  as  though  she  was 
sole  and  unmarried,  and  that  it  siiall  not  be  subject  to  the 
disposal,  control  or  interference  of  her  husband,  and  shall  be 
exempt  from  execution  or  attachment  for  the  debts  of  her 
husband. 

In  this  case,  the  property  came  from  another  source  than 
the  husband.  It  was  conveyed  to  her  by  King,  who  then 
owned  it,  and  the  deed  states  that  the  consideration  was  paid 
by  the  party  of  the  second  part,  and  the  grantees  are  described 
in  the  deed  as  the  party  of  the  second  part ;  and  tlie  reason- 
able presumption  is  that  her  money,  as  well  as  that  of  her 
husband,  was  paid  for  the  land,  as  nothing  is  shown  to  contra- 
dict the  statement  in  the  deed.  But,  even  if  it  were  conceded 
that  the  entire  consideration  was  paid  by  the  husband,  we 
presume  no  one  but  a  creditor  of  his  could  object.  Husbands 
out  of  debt  have  always  had  the  legal  authority  to  have  prop- 
erty settled  upon  their  wives,  or  conveyed  to  them.  Then,  if 
she  thus  acquired  and  paid  for  her  portion  of  the  land  with 
her  sole  and  separate  money,  and  the  statute  authorizes  her 
to  thus  acquire  real  estate,  and  then  to  have  the  exclusive 
enjoyment  and  control  of  it,  free  from  the  interference  of  her 
husband,  why,  under  the  statute,  shall  she  not  be  treated  as 
a  tenaflt  in  common  with  her  husband?  This  statute  seems 
to  have  removed  all  of  the  reasons  for  holding  that  such  a 
conveyance  creates  an  estate  by  the  entirety.  At  the  common 
law,  the   husband,    by  marriage,   acquired  all  of  the  title  to 
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his  wife's  personal  property  and  choses  in  action,  the  right  to 
hold  and  enjoy  the  rents  and  profits  of  her  real  estate,  and  to 
all  of  the  personal  property  she  might  acquire  during  cover- 
ture, and  to  all  of  her  earnings  ;  and  these  were  the  principal  \ 
considerations  Mdiich  led  to  the  common  law  rule,  that  real 
estate  thus  acquired  should  be  held  as  an  estate  by  entirety, 
with  survivorship;  and»this  was  all  based  on  the  theory  that 
the  husband  and  wife  were,  by  the  law,  considered  but  one 
person,  and  could  not  have  separate  and  conflicting  property 
rights.  But  our  statutes  have  so  far  changed  the  common 
law  that  they  are  not  one  person,  so  far  as  the  acquisition  and  , 
enjovment  of  property  is  concerned.  To  the  extent  of  acquir- 
ing property,  and  so  far  as  its  enjoyment  is  concerned,  and 
the  enjoyment  of  her  earnings,  the  statute  has  declared,  in 
effect,  that  they  are  two  independent  persons;  and  in  doing 
so.  great  modifications  have  been  wrought  as  to  their  rights 
of  property.  And,  under  tliese  great  changes,  no  reason  is 
perceived,  nor  is  any  suggested,  why  a  married  woman  sliould 
not  hold  property  thus  acquired,  in  fee,  and  as  a  tenant  in 
common  with  her  husband,  precisely  as  she  might  with 
another  person.  The  husband,  under  the  statute,  has  no 
more  immediate  interest  in  or  control  over  her  property  than 
has  anv  otlier  ])erson.  Slie  may  delegate  the  power  to  her 
husband  to  act  for  her  in  the  management  and  control  of  her 
propertv,  and  so  she  may  any  other  person. 

These  views  are  in  entire  harmony  with  the  case  of  City 
of  Chicago  v.  Speer.  6Q  111.  154.  In  that  case,  in  construing 
this  statute,  it  was  held  that,  where  a  wife  was  injured  in  her 
person,  she  must  sue  alone  ;  that  it  was  the  intention  of  the 
General  Assembly  to  sever  the  interest  of  the  husband  from 
that  of  the  wife  in  her  property  rights,  and  that  they  should 
not  join  in  bringing  suit  in  such  a  case,  lest  the  recovery 
might  be  controlled  by  the  husband,  or  might  survive  to  the 
husband  in  case  of  the  death  of  the  w'li'e.  This  case  can  not 
be  distinguished  in    principle  from    that,   and   the  reasoning 
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there  employed  applies  with  full  force  to  the  facts  in  this 
case,  and  must  govern  its  decision. 

If,  then,  our  conclusions  are  correct,  the  interest  which  the 
husband  took  by  the  King  deed  descended  to  his  heirs  in  the 
same  manner  as  though  it  had  been  conveyed  to  him  alone. 
It  was,  therefore,  subject  to  the  dower  of  the  widow,  and  each 
of  his  heirs  took  under  the  Statute  of  Descents,  subject  to 
debts  and  the  widow's  dower.  And  Mrs.  Cooper  took  her 
interest  in  fee,  and  holds  it  since  as  before  the  death  of  her 
husband. 

These  views  in  nowise  contravene  the  case  of  Lux  v.  Hoff, 
47  111.  425,  as  in  that  case  the  marriage  and  purchase  were 
before  the  adoption  of  the  act  of  1861.  The  maxim,  cessante 
ratione  legis,  cessat  ipsa  lex,  applies  in  this  case  with  full  force. 

We  are  aware  that  this  construction  is  not  in  harmony 
with  that  given  by  the  courts  of  some  of  the  States  of  the 
Union  in  construing  their  statutes  enabling  married  women 
to  hold  separate  property.  But  it  may  be  our  statute  is  ma- 
terially different  from  theirs.  But  if  it  is  not,  still  the  tenor 
of  our  legislation  has  been  broader  and  more  liberal  on  the 
subject  than  the  legislation  in  those  States,  and  hence  we,  to 
effectuate  the  intention  of  our  General  Assembly,  should  be 
more  liberal ;  otherwise,  the  courts  would  rather  hinder  than 
carry  out  the  intention  of  the  law.  The  intention  of  a  law 
may  be,  to  some  extent,  ascertained  by  subsequent  legislation 
on  the  same  subject.  If,  then,  we  look  at  all  of  our  legisla- 
tion on  this  subject,  we  can  entertain  no  doubt  that  the  Gen- 
eral Assembly  intended  to  remove  all  the  fetters  that  barred 
married  women  in  acquiring  and  controlling  property,  and 
that  this  was  removed  with  the  others.  Mrs.  Cooper,  having 
acquired  the  right  to  purchase  and  hold  in  common  with  her 
husband,  took  the  property  with  the  incidents  of  that  estate. 

But  the  question  arises,  whether  the  heirs  of  the  body  of 
Sarah  A.  Cooper  became  purchasers  and  took  with  their  par- 
ents. Thev  are  named  by  that  general  description  as  being 
of  the  parties  of  the  second  part.  But  it  is  a  familiar  rule  of 
5 — 76th  III. 
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law  that  the  living  have  no  heirs.  Persons  may  be  living 
who,  on  the  death  of  a  person,  may  become  his  or  her  heirs, 
but  they  are  not,  nor  can  they  be  until  the  person  shall  die. 
Then  there  were  no  persons  in  being  that  could  answer  to 
that  description  when  the  deed  was  made,  nor  are  there  yet 
such  persons.  She,  not  being  dead,  has  no  heirs  of  her 
body;  she  has  children,  but  not  heirs.  She,  for  aught  that 
appears,  may  then  have  had  children,  and  others  may  have 
since  been  born  of  her  body,  but  the  deed  does  not  name  chil- 
dren of  her  body.  We  must  therefore  hold  that  these  words 
are  inoperative  as  they  would  have  been  had  a  dead  or  ficti- 
tious person  been  named  as  a  grantee. 

To  render  a  deed  valid,  there  must  be  proper  parties  capa- 
ble of  contracting,  and  they  must  contract.  But  here,  there 
is  an  attempt  to  convey  an  interest  to  persons  not  then  in 
being,  and  who  may  never  be.  The  utmost  that  could  be  con- 
tended for  would  be  that  an  undivided  half  of  the  property 
conveyed  passed  to  Mrs.  Cooper  for  life,  and  in  remainder  to 
the  heirs  of  her  body.  But  that  can  not  be  so,  inasmuch  as 
no  apt  words  were  employed  to  limit  such  an  estate.  Nor  are 
they  so  mentioned  in  the  granting  or  habendum  clause.  We 
must  reject  these  words  as  surplusage,  and  hold  that  William 
Cooper  and  Sarah  A.  Cooper  were  the  parties  of  the  second 
part,  and  each  took  an  undivided  half  of  the  property  con- 
veyed by  that  deed,  in  fee.  And  the  court  below  erred  in  re- 
fusing to  partition  the  undivided  half  of  the  lands  conveyed 
by  the  King  deed  to  the  heirs  of  William  Cooper,  deceased, 
under  the  Statute  of  Descents,  and  in  not  assigning  to  the 
widow  her  dower  in  that  undivided  half  of  these  lands. 

The  decree  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Decree  reversed. 
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The  Toledo,  Wabash  and  Western  Kail  way  Co. 

V. 

Henry  F.  Elliott  et  al. 

1.  Contract — to  pay  back  a  rebate  on  freight.  Where  the  plaintiff', 
haviua;  sold  a  large  lot  of  corn,  to  be  delivered  in  Boston  at  a  certain 
price,  the  purchaser  agreeing  to  advance  the  regular  freight,  which  was 
803^  cents  per  hundred  pounds,  as  a  part  of  the  price,  made  a  special 
contract  with  a  railroad  company  to  allow  him  a  rebate  of  5%  cents  per 
hundred,  which  the  company  was  to  pay  him,  and  the  corn  was  shipped, 
a  part  at  80J^  cents,  as  agreed,  and  on  which  the  company  paid  the  plain- 
tiff back  53^  cents  per  hundred,  and  a  part  was  billed  through  at  75  cents 
per  hundred,  without  the  shipper's  consent:  Held,  that  the  company  was 
liable  to  the  shipper  for  5J^  cents  per  hundred  on  the  latter  portion  of 
the  corn. 

2.'  Same — legality.  Such  a  contract  is  not  illegal,  as  being  in  viola- 
tion of  the  law  to  prevent  unjust  discriminations,  as  the  company  was  to 
carry  at  the  customary  rates.  The  rebate  in  the  charges  was  a  matter  of 
private  agreement  between  the  carrier  and  the  shipper,  and  the  contract 
was  not  fraudulent  as  to  the  purchaser  of  the  corn. 

3.  Agency — ratification  of  agenVs  contract.  Where  a  local  agent  of  a 
railroad  company  was  authorized  to  make  a  special  contract  for  trans- 
porting a  lot  of  corn  from  this  State  to  Boston,  even  if  the  agent  trans- 
cended his  authority  and  made  a  contract  to  return  a  part  of  the  freight 
charged,  yet  if  the  company  availed  itself  of  the  benefit  of  such  contract, 
it  was  lield,  that  it  ought  not  to  be  allowed  afterwards  to  repudiate  the 
agreement  on  the  ground  its  agent  had  no  authority  to  make  it. 

4.  New  thial— finding  of  court.  Where  the  evidence  is  conflicting, 
and  nearly  balanced,  the  finding  of  the  court  below  upon  the  facts  will  be 
regarded  the  same  as  the  verdict  of  a  jury,  and  will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Henry  F.  Elliott, 
James  Congdon  and  Eugene  Burnell,  partners,  doing  busi- 
ness under  the  name  and  style  of  Elliott,  Congdon  &  Co., 
against  the  Toledo,  Wabash  and  Western  Railway  Company, 
to  recover  back  a  rebate  of  five  and  a  half  cents  per  hundred 
pounds  on   a  lot  of  corn   shipped  to  Boston  on  defendant's 
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road,  under  a  special  agreement  to  that  effect.     The  facts  of 
the  case  are  stated  in  the  opinion. 

Mr.  G.  B.  Burnett,  for  the  appellant. 

Messrs.  Beason  &  Bltnn,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

In  February,  1872,  plaintiffs  had  on  hand  a  large  amount 
of  corn,  which  they  were  desirous  of  selling.  They  effected 
a  sale  in  the  Eastern  market,  at  a  certain  price,  upon  the 
basis  of  a  tariff  of  freights,  to  ''Boston  and  Boston  points," 
at  the  rate  of  80J  cents  per  one  hundred  pounds,  which  the 
proof  shows  was  then  the  regular  rate  or  charge.  By  the 
terms  of  the  contract  with  the  shippers,  the  consignees  were 
to  pay  the  charges  on  the  corn  as  a  part  of  the  contract  price, 
the  rate  being  made  known  to  them,  and  was  as  previously 
agreed  upon  with  defendant,  viz:  80J  cents  per  one  hundred 
pounds. 

Plaintiffs  testified  they  made  the  sale  upon  a  small  mar- 
gin, expecting  to  get  a  rebate  or  drawback  on  the  rates,  by 
which  they  would  have  realized  a  profit.  Under  a  special 
contract,  the  railroad  carried  a  large  amount  of  corn  for  plain- 
tiffs. The  controversy  in  the  case  is  as  to  the  terras  on  which 
the  company  was  to  freight  the  corn.  Plaintiffs  claim  it  was 
to  be  carried  at  80J  cents  per  one  hundred  pounds,  and  the 
company,  by  special  agreement,  was  to  allow  them  a  draw- 
back or  rebate  on  the  charges,  to  the  amount  of  5|-  cents. 
On  the  other  hand,  the  company  contend  the  contract  was  to 
carry  the  corn  at  a  reduced  rate,  viz  :  75  cents  per  one  hun- 
dred pounds. 

As  to  the  terms  of  the  shipping  contract,  the  evidence  is 
quite  conflicting;  but  there  are  some  facts  that  appear  to 
strengthen  plaintiffs'  theory  of  the  case.  They  had  sold  the 
corn  at  a  certain  price,  on  the  definite  agreement  the  con- 
signees would  pay  the  usual  charges,  viz  :  80^  cents.     It  was 
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obviously  no  interest  to  them  to  negotiate  for  a  reduction  of 
rates,  if  they  were  to  receive  no  benefit  therefrom.  A  signi- 
ficant fact  in  the  case  is,  the  corn  was,  in  fact,  billed  at  80h 
cents  at  Lincoln,  but  the  rates  were  changed  at  Toledo  with- 
out the  knowledge  or  consent  of  the  shippers.  Some  cf  the 
cars  so  billed  went  through  without  change  of  rates,  upon 
Avhich  the  consignees  paid  tiie  charges  at  the  rates  agreed 
upon  in  advance.  As  to  these  cars,  the  company  allowed 
plaintiffs  a  drawback  of  5J  cents,  which  has  been  paid.  Upon 
the  whole  evidence  the  court  below,  before  whom  the  cause 
was  tried  without  the  intervention  of  a  jury,  .found  the  com- 
pany contracted  to  allow  plaintiffs  a  drawback  of  oj  cents; 
and  we  are  not  prepared  to  say  it  found  incorrectly.  Were 
it  a  question  of  first  impression  with  us,  we  might  reach  the 
same  conclusion  ;  but  regarding  the  finding  of  the  court  as 
we  would  the  verdict  of  a  jury^  we  perceive  no  reason  for 
disturbing  it. 

The  question  of  the  most  difficulty  in  the  case  is,  whether 
the  local  agent  of  the  company  had  authority  to  make  the 
contract  insisted  upon.  Upon  this  question  the  evidence  is 
as  conflicting  as  upon  any  point  in  the  case.  Weed  was  the 
local  agent  of  defendant,  with  whom  the  contract  was  nego- 
tiated. He  wrote,  as  he  says,  to  the  general  freight  agent  for 
authority  to  make  a  special  contract  as  to  rates  on  plaintiffs' 
corn.  According  to  his  testimony,  he  reported  to  Congdon 
he  had  authority  to  contract  for  a  reduced  rate,  viz:  75  cents 
per  one  hundred  pounds,  to  the  points  indicated.  But  Cong- 
don say?  he  told  him  then,  distinctly,  he  did  not  want  re- 
duced rates — he  wanted  a  drawback,  to  be  paid  to  liis  firm 
when  the  shipments  of  corn  were  made.  Weed  returned 
again,  and  Congdon  s  testimony  is  to  the  effect  Weed  tlien 
told  him  he  had  authority  to  make  an  arrangement  by  which 
the  company  would  allow  plaintiffs  a  rebate  of  5^^  cents. 
Weed,  however,  denies  the  statements  of  Congdon  in  this  par- 
ticular. 
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Whatever  Weed's  instructions  were,  they  were  contained 
in  a  letter  from  the  general  freight  agent.  That  letter,  he 
says,  was  returned  as  soon  as  the  contract  was  closed.  It  was 
not  produced  on  the  trial. 

The  explanation  Weed  gives  of  the  fact  the  grain  was  billed, 
when  shipped,  at  80j  cents  is,  defendant  had  a  contract  with 
the  Chicago  and  Alton  Railroad  Company  to  maintain  the 
rates  at  80J  cents  from  Lincoln  to  ^'Boston  and  Boston 
points,"  and  the  company  did  not  want  any  evidence  in  his 
office  of  the  violation  of  the  agreement.  It  was  for  that  rea- 
son, he  says,  h^  returned  his  letter  of  instruction. 

There  was  certainly  an  apparent  authority  in  the  local 
agent  to  contract  for  carrying  the  grain  under  some  special 
arrangement.  It  seems  quite  certain,  from  all  the  evidence, 
the  corn  was  shipped  over  defendant's  road  on  the  agreement 
the  company  would  allow  plaintiffs  a  rebate  on  the  usual 
charges  ;  and,  having  availed  of  the  benefits  of  the  contract, 
the  company  ought  not  now  to  be  permitted  to  repudiate  it 
on  the  ground  their  agent  had  no  authority  to  make  it. 

There  is  nothing  in  the  point  insisted  upon,  that  plaintiffs 
were  endeavoring  to  defraud  the  consignees,  and  the  contract, 
if  made,  was  therefore  unlawful.  The  consignees  had  agreed 
to  pay  so  much  for  the  corn,  with  the  rates  at  80^^  cents. 
Had  the  usual  rates  been  lower,  we  may  presume  the  ship- 
pers would  have  been  able  to  obtain  a  larger  price.  There 
was  no  fraud  intended,  nor  none,  in  fact,  in  the  transaction, 
so  far  as  we  can  see. 

We  do  not  understand  the  contract  is  at  all  in  violation  of 
the  statute  to  prevent  unjust  discriminations  in  charges  by  rail- 
road carriers.  The  contract  was  to  carry  the  grain  at  the 
customarv  rates.  The  rebate  in  the  charges  was  a  matter  of 
private  agreement  between  the  carrier  and  the  shipper. 

The  judgment  must  be  affirmed. 

Judgment  affi,nned. 
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J.  H.  L.  Tuck 


Jerome  F.  Downing. 


1.  Chancery — proof  must  correspond  loith  Mil.  A  party  can  not  make 
out  one  case  by  his  bill  and  another  by  liis  proofs,  but  they  must  corres- 
pond to  entitle  him  to  relief  in  a  court  of  equity. 

2.  Fraud — rescission  of  contract  for  misrepresentations.  To  justify  a 
court  of  equity  in  rescinding  a  contract  of  sale,  it  is  not  only  necessary  to 
establish  the  fact  of  misrepresentation  by  clear  proof,  but  it  must  be  about 
a  material  matter,  or  one  important  to  the  interests  of  the  party  complain- 
ing ;  for,  if  it  was  of  an  immaterial  thing,  or  if  the  other  party  did  not 
trust  to  it,  or  if  it  was  a  matter  of  opinion  or  fact  equally  open  to  the  in- 
quiries of  both  parties,  and  in  regard  to  which  neither  could  be  presumed 
to  trust  the  other,  there  is  no  reason  for  equity  to  interfere  to  grant  relief 
on  the  ground  of  fraud. 

3.  Same — materiality  of  misrepresentations.  Where  a  party  is  dealing 
with  his  own  property  and  trying  to  effect  a  sale,  he  has  the  right  to  puff 
the  same  in  tlie  most  extravagant  manner,-and  exalt  its  value  to  the  highest 
point  his  antagonist's  credulity  will  bear;  and  a  false  representation  that 
it  had  cost  $40,000,  or  that  the  vendor  had  given  his  obligation  for  that  sum 
for  it,  where  there  is  no  relation  of  trust  or  confidence  between  him  and 
the  vendee,  will  not  be  regarded  as  material  or  so  important  as  to  consti- 
tute a  fraud  in  legal  contemplation,  or  entitle  the  vendee  to  rescind  the 
purchase  or  recover  back  the  difference  between  what  he  agreed  to  pay 
and  what  it  cost  the  vendor. 

4.  Same — expressions  which  are  matters  of  opinion.  On  a  bill  to  set 
aside  a  purchase  of  an  interest  in  a  certain  mine  in  Utah,  and  for  the  can- 
cellation of  the  note  given  for  the  price,  on  the  ground  of  fraudulent  mis- 
representations of  the  quality  and  prospects  of  the  mine,  it  appeared  that 
the  vendor  went  East  to  make  sales  of  shares,  and  on  his  representations 
procured  capitalists  to  appoint  a  committee  to  go  and  investigate,  the 
purchaser  acting  with  the  others  in  the  appointment,  and  the  committee 
reported  that  the  representations  were  true,  and  the  vendor  made  extrav- 
agant declarations  of  the  rich  prospects,  but  made  no  warranty  or  guar- 
anty, it  was  held,  that  such  declarations  could  only  be  regarded  as  the 
expression  of  an  opinion  about  a  matter  of  which  the  committee  could 
judge  for  themselves,  and  that  they  formed  no  ground  for  setting  aside 
the  contract.  * 

5.  Same — representations  not  relied  on.  Where  the  representations  re- 
lied on  for  setting  aside  a  sale  were  necessarily  a  mere  mattor  of  opinion 
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as  to  the  future  prospects  of  a  mine,  equally  open  to  both  parties  for  ex- 
amination, and  the  purchaser,  through  his  agents,  does  make  an  examin- 
ation by  actual  inspection  and  tests,  the  sale  will  not  be  set  aside  at  the 
instance  of  the  purchaser  on  the  ground  that  the  mine  shall  prove  un- 
profitable, because  the  purchaser  in  such  case  deals  on  equal  footing  with 
the  seller,  relying  upon  his  own  judgment.  If  he  places  reliance  on  such 
representations,  it  is  his  own  folly  and  indiscretion,  against  which  the 
courts  can  not  aid  him. 

6.  If  a  purchaser,  choosing  to  judge  for  himself,  does  not  avail  himself 
of  the  knowledge  or  means  of  knowledge  open  to' him  or  his  agents,  he 
can  not  be  heard  to  say  that  he  has  been  deceived  by  the  vendor's  misrep- 
resentations, for  the  rule  is  caveat  emptor,  and  the  knowledge  of  his  agent 
is  as  binding  on  him  as  his  own  knowledge. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  a  bill  of  complaint,  in  the  circuit  court  of  Cook 
county,  exhibited  by  Jerome  F.  Downing,  against  J.  H.  L. 
Tuck,  George  A.  Childs  and  Octavius  Prince,  the  scope  of 
which  was  to  procure  a  cancellation  of  a  promissory  note 
executed  by  complainant  to  Tuck  for  five  thousand  dollars, 
and  which  Tuck  had  placed  in  the  hands  of  Childs  &  Prince, 
bankers  at  Chicago,  as  collateral  for  a  loan  by  them  to  Tuck 
of  seven  hundred  dollars.  The  principal  allegations  in  the 
bill  of  complaint  are,  that  Tuck,  in  July,  1873,  came  to  Erie, 
Pennsylvania,  with  Lucien  P.  Sanger,  claiming  to  come  from 
Salt  Lake  City,  in  the  territory  of  Utah  ;  that  after  they  had 
been  in  Erie  a  short  time,  sojourning  at  the  house  of  Irving 
Camp,  then  a  resident,  they  endeavored  to  forma  company  to 
purchase  a  two- thirds  interest  in  pretended  mines,  veins  and 
lodes  in  the  West  Mining  District  in  Salt  Lake  county,  Utah, 
and  to  facilitate  their  purpose,  Sanger  and  Tuck  represented 
to  complainant  and  toothers  that  one  Scribner,  of  Salt  Lake 
City,  owned  an  interest  of  two-thirds  in  two  mineral  veins  or 
lodes,  known  as  ''Aqua  Frio"  and  ''Black  Metallic"  lodes,  | 
containingsix  hundred  feet  in  each,  and  situated  inthe"West 
Mountain  Mining  District"  in  Salt  Lake  county,  Utah,  and 
certain   other  veins  known  as   "Green  Yankee,"  containing 
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thirteen  hundred  feet,  adjoining  the  nortli-east  end  of  the 
"Black  Metallic  Vein,"  which  interests  Scribner  desired  to 
sell,  and  offered  them  for  sale  for  forty  thousand  dollars  ;  that 
Tuck  and  Sanger  represented  that  Sanger  had  a  deed  from 
Scribner  of  this  two-thirds  interest,  which  Scribner  had  exe- 
cuted to  enable  Sanger  to  give  deeds  to  parties  who  might 
purchase,  to  save  the  trouble  of  procuring  deeds  from  Salt 
Lake  to  be  executed  by  Scribner.  Tuck,  in  talking  very  freely 
about  the  mines,  and  in  his  endeavors  to  sell  and  to  induce 
complainant  and  others  to  form  a  company  to  purchase  and 
work  these  mines,  represented  to  complainant  and  others  that 
he,  himself,  had  no  interest  in  these  mines,  and  that  his  only 
object  in  coming  with  Sanger  was  as  a  professional  attendant 
and  a  practical  and  experimental  geologist,  and  as  one  well 
acquainted  with  mines  and  mining  in  the  territories,  and 
therefore  could  speak  more  confidently  as  to  these  mines,  and 
that  he  came  to  explain  the  geological  features  of  the  country 
and  the  character  of  the  mines  ;  that  they  represented  to  com- 
plainant and  others  that  the  mines  were  of  great  value,  yield- 
ing rich  copper  ore,  with  more  or  less  gold  ;  that  Sanger  had 
purchased  from  Scribner  one-third  interest  therein^  which  he 
bought  to  hold  as  an  investment,  and  that  Scribner  would  not 
sell  his  remaining  interest  for  less  than  forty  thousand  dol- 
lars;  that  on  this  visit  nothing  was  effected,  and  the  adven- 
turers left  Erie,  but  a  short  time  afterwards  Tuck  returned 
and  again  endeavored  to  induce  complainant  and  others  to 
purchase  this  two-thirds  interest,  he.  Tuck,  having  then  and 
there  a  deed  purporting  to  have  been  executed  by  Scribner  to 
him  for  this  two-thirds  interest,  he  representing  the  deed  was 
executed  to  him  on  the  condition  he  should  go  East  and  dis- 
pose of  the  same  for  not  less  than  five  thousand  dollars  a  share 
of  one-twelfth,  and  that  he  had  given  his  personal  obligation 
to  Scribner  in  the  sum  of  forty  thousand  dollars  to  secure 
Scribner  out  of  the  sales  of  these  shares  at  five  thousand  dol- 
lars for  one-twelfth  part  thereof;  that,  by  these  representations 
to  complainant   and  others,  named  in  the  bill  of  complaint, 
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they  were  induced  to  form  a  company  to  purchase  this 
two-thirds  interest ;  and,  as  a  further  inducement  to  purchase, 
Tuck  represented  that  no  reduction  in  price  could  be  obtained 
from  Scribner,  and  he  further  represented  to  them  that  he 
was  an  experienced  geologist,  well  acquainted  with  mines 
and  mining  in  the  territories,  and  with  these  mines  in  ques- 
tion, by  which  he  could  speak  confidently  as  to  their  value, 
he  then  representing  them  to  be  of  gi'eat  value,  yielding  rich 
copper  ore,  with  more  or  less  gold,  and  assured  complainant, 
if  he  would  purchase  a  share,  the  profits  irnmediately  to  result 
from  their  being  worked,  or  within  the  first  six  months,  would 
be  large  enough  to  enable  him  to  pay  for  such  share  from  the 
profits ;  that  the  mines  could  be  depended  upon  for  sufficient 
copper  ore  to  keep  one  or  more  smelters  in  constant  operation 
from  the  commencement,  and  that  the  profits  would  be  large; 
that,  relying  upon  these  representations,  complainant  pur- 
chased of  Tuck  one  undivided  one-twelfth  interest,  and  gave 
to  him  his  promissory  note  for  five  thousand  dollars,  payable 
six  months  after  date,  upon  which  Tuck  delivered  to  com- 
plainant a  quit-claim  deed  from  himself  for  this  one-twelfth 
interest;  that  Tuck  disposed  of  other  shares,  to-wit :  to  AV.  L. 
Scott  one  share,  to  I.  Camp  one  share,  to  Noble  two  shares, 
and  to  M.  R.  Barr  two  shares — he,  Tuck,  pretending  to  di- 
vide Scribner's  interest  into  eight  shares,  he  selling  seven 
shares  and  retaining  one  share  to  himself. 

The  bill  then  alleges  that  a  company  was  then  formed  in 
Erie  to  work  this  mine,  to  smelt  and  sell  ore  and  copper ; 
that  it  was  called  "The  Erie  Mining  and  Smelting  Company," 
but  was  not  incorporated.  It  is  then  alleged  the  company 
took  possession  of  the  mines  in  August,  1873,  and  attempted 
working  them,  but  found  them  wholly  Avorthless;  that  com- 
plainant fully  relied  on  all  the  representations  of  Tuck,  and 
believed  them  true  when  he  made  the  purchase  and  gave  his 
note,  but  they  were  all  false  and  untrue,  and  made  by  Tuck 
to  cheat  and  defraud  complainant  out  of  his  note  ;  that,  so  far 
from  being  true,  Scribner  gave  Tuck  the  deed   for  his  two- 
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thirds  interest  in  the  mines  on  the  understanding  that  he 
should  go  East  and  dispose  of  it  for  not  less  than  five  thou- 
sand dollars  for  an  undivided  one-twelfth  part,  and  so  far 
from  its  being  true  that  Tuck  had  given  his  personal  obliga- 
tion to  Scribner  for  forty  thousand  dollars,  he  had  obtained 
Scribner's  interest  for  a  mere  nominal  value  and  without 
such  an  obligation  ;  that  the  entire  interest  of  Scribner  could 
have  been  obtained  for  the  amount  of  complainant's  note; 
that  Tuck  well  knew  this  at  the  time  he  made  his  represen- 
tations;  that  he  made  them  with  intent  to  cheat  complainant 
out  of  the  note,  he,  Tuck,  knowing  all  his  representations  to 
be  untrue,  and  the  mines  to  be  worthless. 

It  is  then  alleged,  so  anxious  was  Tuck  that  complainant 
and  the  others  should  not  know  what  he  paid  Scribner,  or 
what  Scribner  had  or  would  ask  for  his  interest,  that  when 
one  of  the  persons,  to  whom  shares  were  sold,  suggested  to 
Tuck  that  a  letter  should  be  written  to  Scribner  to  see  if  he 
would  not  take  less  than  forty  thousand  dollars  therefor,  Tuck 
immediately  opposed  the  idea,  asserting  it  was  Scribner's 
best  terms,  and  he  had  obligated  himself  to  pay  forty  thou- 
sand dollars,  and  Scribner  would  not  take  a  cent  less. 

The  bill  then  charges  that,  in  disposing  of  this  stock  to 
these  members  of  the  company,  he  unjustly  discriminated  in 
favor  of  certain  members  by  selling  to  such  interests  in  these 
mines  on  more  favorable  terms  than  he  did  to  complainant, 
to  the  prejudice  of  his  rights  as  a  member  of  the  company, 
and  in  violation  of  a  common  understanding  as  to  the  price  to 
be  paid  by  each  member  thereof  purchasing  from  him.  Tuck, 
and  the  note  was  obtained  by  fraud. 

The  bill  then  charges  that,  after  obtaining  the  note,  Tuck 
left  Erie  and  was  not  heard  from  until  the  13th  of  October, 
1873,  when  complainant  received  a  telegram  from  Childs  & 
Prince,  bankers  in  Chicago,  asking  if  complainant's  note  to 
Tuck  was  all  right,  to  which  complainant  replied  it  was  not 
all  right,  and  in  three  or  four  days  thereafter  complainant 
received  a  letter  from    these  bankers  to  the  effect  that  his 
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telegram  did  not  reach  them  in  time  to  prevent  them  advanc- 
ing upon  the  note  to  Tuck  seven  hundred  dollars,  and  that 
they  held  the  note  as  collateral  security  therefor. 

Answer  under  oath  was  waived.  The  prayer  of  the  bill  of 
complaint  was,  that  Childs  &  Prince  be  restrained  from  buy- 
ing this  note  and  from  selling,  or  in  any  manner  disposing  of 
the  same,  except  to  complainant,  and  if  they  had  bought  it 
in  good  faith,  or  had  advanced  money  on  it  to  Tuck,  that 
they  may  be  decreed  to  deliver  to  complainant  the  note  upon 
payment  by  him  of  the  amount  advanced  by  them,  and  that 
complainant  might  be  subrogated  to  their  rights,  and  that 
they  deliver  up  to  complainant  any  notes  of  Tuck  or  other 
securities  held  by  them  from  or  against  Tuck  for  this  advance- 
ment, and  that  the  note  in  question  might  be  delivered  up 
and  cancelled,  and  for  further  relief 

An  injunction  was  allowed,  and  defendants  Tuck,  and  Childs 
&  Prince,  filed  their  answers,  the  latter  stating,  in  substance, 
the  receipt  and  possession  of  complainant's  note,  that  they  had 
advanced  seven  hundred  dollars  upon  it  without  notice  of  any 
infirmity  in  it,  and  held  it  as  collateral  security  therefor. 
They  admit  having  in  their  possession  some  silver  mining 
stocks  received  from  Tuck,  and  will  present  a  list  of  the  same 
when  required  by  the  court,  and  have  no  other  property  of 
Tuck. 

Tuck  answered  the  bill  at  length,  and  in  detail,  in  which 
he  gives  his  version  of  the  transaction ;  admits  the  visit  to 
Erie  in  July,  1873,  where  he  endeavored  to  form  a  company 
to  purchase  a  two-thirds  interest  in  these  mines,  and  admits 
he  represented  to  complainant  and  others  there  that  one 
Scribner,  of  Salt  Lake  City,  owned  a  two-thirds  interest  in 
these  mines,  as  alleged,  and  that  he  would  sell  this  interest  for 
forty  thousand  dollars,  and  that  Sanger  had  a  deed  for  that 
purpose;  admits  they  spent  sometime  in  Erie  ;  that  he  there 
represented  he  had  no  interest  in  the  mines  ;  that  he  came 
with  Sanger  as  a  professional  attendant,  he,  himself,  being  a 
professional    and    practical    geologist    and    acquainted    with 
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mines  and  mining  in  Utah  terri'tory,  and  for  that  reason  could 
speak  more  confidently  of  the  character  and  value  of  these 
mines;  that  they  (he  and  Sanger)  represented  that  the  mines 
were  valuable,  yielding  rich  copper  ore,  with  more  or  less  gold 
and  silver,  and  that  Sanger  had  an  interest  of  one-third  in  these 
mines  as  an  investment,  and  that  Scribner  would  not  sell  his 
two-thirds  for  less  than  forty  thousand  dollars.  He  admits 
they  then  left  Erie,  and  that  he,  Tuck,  returned  to  that  place 
on  the  1st  of  August,  1873,  with  a  deed  from  Scribner  of  his 
two-thirds  interest,  and  represented  to  complainant  and  the 
others  that  it  was  executed  to  him  to  enable  him  to  convey 
that  interest  to  others,  for  not  less  than  five  thousand  dollars 
for  each  share  of  an  undivided  twelfth  part  of  the  same,  but 
denies  that  he  represented  to  complainant  or  others  of  Erie 
that  he  had  given  his  personal  obligation  to  Scribner  for  forty 
thousand  dollars,  or  other  sum,  as  a  guaranty  that  he  would 
sell  his  interest  for  that  sum  and  secure  its  payment  by  sales 
of  shares,  or  otherwise,  and  denies  making  the  representations 
to  complainant  or  others  of  Erie,  alleged  in  the  bill. 

He  admits  he  did  state  to  complainant,  and  others  of  Erie, 
that  no  reduction  in  price  could  be  obtained  of  Scribner  ;  that 
the  mines  were  of  the  capacity  and  value  as  alleged  in  the 
bill,  and  that  he  made  such  representations  in  order  that  com- 
plainant and  the  others  might  be  induced  to  examine  the 
mines  themselves,  and  satisfy  themselves,  upon  such  examin- 
ation, of  their  value,  preliminary  to  the  formation  of  such 
company  for  working  the  mines,  and  that  all  the  representa- 
tions made  by  him  were  true  in  every  particular,  and  that  the 
representations  were  so  understood  Ijy  complainant  and  the 
others  to  have  been  made  for  the  only  purpose  of  inducing 
them  to  examine  the  mines,  and  thereby  ascertain  if  it  would 
be  advisable  for  them  to  embark  in  the  enterprise  ;  that, 
thereupon,  complainant  and  the  others  appointed  a  committee, 
consisting  of  M.  E..  Barr  and  Irving  Camp,  to  proceed  to  the 
mines  and  examine  into  their  capacity  and  value — he,  Tuck, 
promising  to  accompany  the  committee  to  the  mines,  which 
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lie  did;  that  the  committee,  when  at  the  mines,  examined 
them  fully,  and  at  defendant's  suggestion  they  went  to  "Mam- 
moth" and  "Copperopolis"  mines,  at  East  Tintic,  eighty  miles 
from  Salt  Lake  City,  to  examine  those  mines,  in  order  to  as- 
sure themselves  of  the  character,  value  and  extent  of  the  mines 
in  question,  they  being  of  the  same  general  character  of  the 
mines  in  question,  and  so  understood  by  this  committee  at 
the  time  ;  that  after  a  critical  examination  by  the  committee 
of  these  Tintic  mines,  they  returned  to  Salt  Lake  City  and 
again  went  to  the  mines  in  question  and  made  another  thor- 
ough examination  of  them,  and  took  ores  from  the  mines  and 
had  them  assayed  to  ascertain  their  richness  and  value;  and, 
thereupon,  the  committee  expressed  themselves  to  be  more 
than  satisfied  with  the  result  of  their  investigation,  and  said 
to  defendant  and  others  that  the  mines  were  of  greater  value 
than  had  been  represented  to  them  by  Sanger  and  Tuck  at 
Erie  ;  that  the  committee,  whilst  at  these  mines,  made  ar- 
rangements to  purchase  a  favorable  site  for  the  company ;  that, 
shortly  thereafter,  the  committee  and  defendant  returned  to- 
gether to  Erie,  the  committee  reporting  to  the  parties  the 
result  of  their  mission,  and  of  their  examination  of  the  mines, 
to  complainant  and  the  others  interested  in  the  enterprise, 
and  they  reported  to  these  persons  that  these  mines  were  of 
great  value,  and  better,  in  every  respect,  than  had  been  rep- 
resented. 

The  answer  then  alleges  that,  upon  this  report  of  the  com- 
mittee on  their  return  to  Erie,  the  company  was  formed,  com- 
posed of  certain  persons,  among  whom  were  complainant  and 
defendant  Tuck,  for  the  purpose  of  purchasing  Scribner's 
interest  in  these  mines  and  operating  the  same  ;  that  com- 
plainant, relying  upon  the  report  of  the  committee  so  made, 
purchased  of  defendant  one  share,  being  one-twelfth,  for  five 
thousand  dollars,  executing  his  note  at  six  months  therefor, 
whereupon  defendant  executed  to  complainant  a  deed  for  such 
share.  He  denies  that  complainant  was  deceived  by  any  rep- 
resentations  made   by  Sanger  or    himself   respecting    these 
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mines,  and  did  not  rely  upon  the  same,  but  did  re]yupon  the 
report  of  the  committee  alone.  He  denies  he  obtained  the 
deed  from  Seribner  for  five  thousand  dollars,  or  a  mere  nom- 
inal sum,  or  that  he  represented  to  complainant,  or  any  one 
else,  that  he  had  given  Seribner  forty  thousand  dollars  orany 
other  sum,  and  denies  all  fraud.  He  admits  leaving  the  note 
with  Childs&Prince  as  collateral  security  for  a  loan  of  seven 
hundred  dollars,  and  thereupon  defendant  entered  his  motion 
to  dissolve  the  injunction. 

At  the  March  term,  1874,  a  general  replication  was  filed, 
and  the  cause  set  for  hearing  at  April  term,  1874. 

On  the  hearing,  against  the  objections  of  defendant,  the 
court  permitted  complainant  to  amend  his  bill  by  alleging  an 
oifer  and  willingness  on  his  part  to  reconvey  to  the  defendant 
all  his  interest  in  these  mines,  and  title,  conveyed  to  him  by 
defendant  by  his  deed. 

A  decree  passed,  as  prayed  in  the  bill  of  complaint,  the 
note  in  question  declared  fraudulent  and  void,  and  to  be 
''annulled,  set  aside  and  cancelled,"  and  that  Childs  &  Prince, 
upon  the  payment  to  them  by  complainant  of  the  seven  hun- 
dred dollars  loaned  defendant,  and  interest  thereon,  deliver 
the  note  to  complainant,  and  that  complainant  reconvey  the 
property  to  defendant,  covenanting  that  he  has  done  nothing 
to  incumber  it,  etc. 

Messrs.  Brownell&  Montony,  for  the  appellant. 

Messrs.  Wheaton,  Canfjeld  &  Smith,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  circuit  court  of  Cook  county,  to 
reverse  a  decree  entered  in  that  court  in  favor  of  Jerome  F. 
Downing  against  J.  H.  L.  Tuck  and  others,  cancelling  a 
certain  note  executed  by  the  complainant  to  the  defendant 
Tuck,  for  certain  mineral  lands  in  Utah  territory,  sold  and 
conveyed  by  the  defendant  to  complainant.     The  cause  was 


80  Tuck  v.  Downing.  [Jan  T. 


Opinion  of  the  Court. 


reo-ularly  set  for  hearing  on  bill,  answer,  replication,  and 
proofs  heard,  and  a  decree  passed  as  prayed.  The  defendant 
appeals. 

It  is  nnnecessarv  to  consider  the  point  made  by  appellant, 
questioning  the  right  of  the  court  to  allow  an  amendment  to 
the  bill  of  complaint  on  the  hearing,  for,  in  our  view  of  the 
whole  case,  appellee  has  no  merits. 

Appellee,  under  the  second  head  of  his  brief,  contends 
there  are  three  elements  of  fraud  in  this  transaction,  or  three 
classes  of  fraudulent  representations;  and,  first,  with  regard 
to  the  price  for  which  Scribuer's  two-thirds  interest  could  be 
bought ;  second,  the  representation  made  by  appellant  to 
appellee  that  Camp  and  Scott  had  paid,  each,  five  thousand 
dollars  for  a  share,  and  that  Noble  had  paid  for  two  shares ; 
and,  third,  the  false  representations  made  by  appellant  as  to 
the  character,  quality  and  condition  of  the  mines. 

On  the  first  point,  there  being  no  fiduciary  relation  between 
the  parties,  such  a  misrepresentation,  if  one,  is  not  sufficient 
cause  to  rescind  a  sale.  Banta  v.  Palmer,  47  111.  99.  If  the 
price  alleged  to  have  been  paid,  in  that  case,  was  thousands 
of  dollars  instead  of  units,  the  principle  would  bathe  same — 
that  is  not  controlled  or  aifected  by  figures.  We  also  refer 
to  1  Story's  Eq.  Ju.,  sees.  199,  200  ;  Merryman  v.  David,  31  111. 
404. 

But  what  are  the  real  facts  on  this  head  ?  Scribner, 
through  whom  appellant  claimed,  was,  with  one  Wood,  the 
undisputed  owner  of  the  property  in  question,  the  legal  title 
being  vested  in  Scribner  alone.  He  was  an  experienced 
miner  and  prospecter,  and  had  sold  to  Lucian  P.  Sanger  an 
interest  of  one-third  in  these  mines,  and  they,  not  having  the 
necessary  capital,  were  desirous  of  finding  those  who  had  and 
were  willing  to  Invest,  for  the  purpose  of  further  developing 
and  working  the  mines.  ScrilJner  was  examined  as  a  witness 
in  this  cause,  and  he  stated,  and  it  is  not  contradicted,  that  the 
first  time  appellant  went  East  with  Sanger,  he  (Sanger)  had 
a  deed,  or  some  other  writing,  giving  him  the  control  of  this 
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two-thirds  interest,  and  he  had  given  his  obligation  to  pay 
nine  thousand  dollars  therefor,  in  sixty  days,  or  return  the 
papers.  There  was  no  agreement  between  the  parties  as  to 
the  selling  price  toother  parties.  When  they  went  East  they 
were  not  acting  for  witness  or  Wood,  but  for  themselves.  No 
sales  were  made  by  Sanger  at  Erie,  and  he  returned  the  pa- 
pers to  Scribner,  who  did,  about  the  24th  of  July,  1873,  exe- 
cute a  deed  to  appellant  for  this  interest.  Appellant  gave 
his  obligation  for  nine  thousand  dollars,  which  recited  if 
they  did  not  get  their  pay  in  sixty  day.s,  they  (Scribner  and 
Wood)  were  to  hold  the  mines — appellant  was  to  reconvey 
to  them.  At  any  time,  Scribner  testifies,  their  interest  could 
have  been  purchased  for  ten  thousand  dollars.  He  further 
testified,  when  Barr  and  Camp  (the  committee)  were  at  Utah, 
appellant  had  the  sole  right  to  determine  the  value  for  which 
this  two-thirds  interest  should  be  sold.  On  the  return  of  ap- 
pellant to  Utah,  he  paid  Scribner  for  his  interest,  telling  him 
the  property  had  been  sold  for  fifteen  thousand  dollars,  say- 
ing, he  and  Sanger  still  retained  an  interest,  but  how  much 
witness  did  not  know — don't  think  they  ever  told  him. 

Upon  this  point  appellant  testified,  that  Mr.  Noble  asked 
him  in  his  bank  at  Erie,  the  second  time  he  was  there,  if  he 
did  not  think  if  he  (Noble)  was  to  go  to  Utah,  he  could  buy 
this  property  of  Scribner  for  less  money  than  appellant  was 
asking  for  it.  Appellant  replied,  "No,  not  a  cent  less,"  and 
this,  as  appellant  testified,  for  the  reason  he  had  the  deed  for 
the  property  in  his  possession,  and  showed  it  to  Noble,  and 
said  to  Noble  he  had  given  Scribner  his  obligation.  Appel- 
lant repeated  this  to  the  other  parties,  and  showed  to  all  of 
them  the  deed  he  had  from  Scribner,  and  told  them  he  had 
given  Scribner  his  obligation,  not  naming  forty  thousand 
dollars  he  had  given,  but  that  they  could  not  purchase  the 
mines  for  less  than  forty  thousand  dollars  of  Scribner,  for  it 
had  ceased  to  be  Scribner's  property. 

The  pretense  these  parties  were  not  dealing  with  appellant 
himself,  but   with   Scribner  through  him,  is  put  at  rest  by 
6 — 76th  III. 
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^his  testimonv  and  by  the  exhibition  of  Scribner's  deed  to 
appellant  for  this  property,  sold  and  conveyed  to  him,  in 
consideration  of  nine  thousand  dollars.  All  this  occurred  after 
the  return  of  the  committee  from  Utah,  and  after  they  had 
made  their  report,  and  shows  conclusively  they  were  dealing 
with  appellant  as  the  owner  of  the  property,  which  he,  in 
fact,  was. 

Appellee  testified,  that  appellant  told  him  the  contract  for 
the  sale  of  the  mines  had  virtually  been  transferred  to  him. 
Appellee,  then,  before  he  bought,  and  executed  his  note,  knew 
\\hen  he  was  trading  with  appellant  he  was  negotiating  with 
the  real  owner  of  this  two-thirds  interest,  who  made  the  rep- 
resentations he  did  make  as  owner  of  the  property,  eager  to 
get  the  best  price  he  could  for  it. 

Now,  when  this  deed  to  appellant,  exhibited  freely  to  ap- 
pellee and  all  the  other  parties  before  the  sale,  showed  on 
its  face  that  the  consideration  paid  or  agreed  to  be  paid  by 
appellant  was  only  nine  thousand  dollars,  how  could  it  be 
material  if  he  did  state  he  was  bound  to  pay  forty  thousand 
dollars  for  it?  There  was  the  deed  which  appellee  saw  and 
lead,  expressing  nine  thousand  dollars  as  the  whole  consider- 
ation. Can  it  be  believed  these  parties  could  have  been 
injBuenced  by  this  declaration  when  they  were  confronted  by 
the  fact  that  nine  thousand  dollars  was  the  price  appellant  had 
paid  or  was  bound  to  pay  Scribner  ?  It  is  folly  to  urge  that 
this  statement  of  appellant  influenced  the  action  of  appellee 
in  any  degree.  It  could  not  have  been  so,  appellee  being  a 
man  of  business  capacity,  and  the  general  Western  agent  of 
one  of  the  most  extensive  corporations  in  the  Union.  Jus- 
tice Story  says,  if  a  party  knows  a  representation  to  be  false 
when  made  to  him,  it  can  not  be  said  to  influence  his  con- 
duct ;  and  it  is  his  own  indiscretion,  and  not  any  fraud  or 
surprise,  of  which  he  has  any  just  complaint  to  make,  under 
such  circumstances.  1  Story's  Eq.  Jur.  sec.  202.  Courts  of 
equity  do  not  aid  parties  who  will  not  use  their  own  sense 
and  discretion   upon  matters  of  this  sort.      Appellant  was 
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dealing  with  his  own  property,  and  had  a  right  to  ''puff"  it 
in  the  most  extravagant  terms,  the  other  party  being  at  full 
liberty  to  exercise  his  own  judgment  about  it.  There  is  noth- 
ing in  the  record  to  contradict  appellant  in  these  respects,  and 
it  must  be  taken  as  true.  The  deed  spoke  a  language  all 
could  understand,  and  that  informed  these  parties  appellant 
had  purchased  the  property  for  nine  thousand  dollars,  and 
common  sense  should  have  taught  them  he  had  the  right  to 
sell  it  for  as  much  as  he  could  get  for  it,  he  himself  occu- 
pying no  fiduciary  relation.      Banta  v.  Palmer,  supra. 

It  is  not  fair  to  say,  as  appellee  does  in  his  brief,  that  he 
was  dealing  with  appellant  as  a  partner,  and  between  part- 
ners the  utmost  good  faith  must  be  observed.  The  evidence 
does  not  show  this  relation.  A  partnership  is  not  the  theory 
of  the  bill.  Appellant  owned  this  interest,  and  desired  to 
divide  it  into  eight  parts,  and  sell  as  many  parts  as  he  could 
find  buyers.  When  appellee  bought  one  share,  he  became  a 
tenant  in  common  with  appellant,  and  when  the  others  pur- 
chased their  shares,  they  also  became  tenants  in  common  with 
appellant.  There  Avere  no  articles  of  co-partnership,  verbal 
or  written,  no  mutual  responsibilities  resting  on  these  parties  ; 
the  proceeds  of  the  sales  of  the  several  shares  belonged  to 
appellant  as  proprietor  and  not  as  a  partner.  Not  being  a 
partner  in  a  partnership,  appellant  Avas  not  responsible  to  any 
of  them,  and  is  not  accountable  to  his  co-tenants  for  his  acts 
of  sale.  Besides,  appellee  argues  that  appellant  in  this  mat- 
ter was  acting  as  the  agent  of  Scribner,  and,  as  such,  prac- 
ticed the  deceitful  arts  charged  in  the  bill.  If  so,  it  is  utterly 
impossible  he  could  be  a  partner  with  appellee  and  the  other 
purchasers,  for  he  could  not  act  for  both.  The  whole  case 
shows  there  was  no  relation  whatever  of  trust  or  confidence 
between  these  parties  ;  but  it  does  show  appellant  owned 
the  property,  and  appellee  bought  one  share  after  it  had 
been  thoroughly  examined  by  a  committee  of  gentlemen  he 
aided  in  appointing,  and  without   the   least  reliance  on    the 
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representations  of  appellant.  We  think  the  proofs  show 
appellant  was  acting  for  himself  alone,  in  this  transaction. 

Having  disposed  of  the  first  element  charged  as  fraud  by 
appellee,  the  second  will  be  considered — the  representations 
made  by  appellant  to  appellee  that  Camp  and  Scott  had  each 
paid  five  thousand  dollars  for  a  share,  and  Noble  had  paid 
for  two  shares. 

If  appellee  chose  to  rely  upon  such  a  statement,  when  these 
persons  were  his  near  neighbors,  seeing  them,  possibly,  every 
day,  it  was  his  own  folly.  But,  as  we  understand  appellee's 
testimony  on  this  point,  he  said,  before  he  gave  his  note, 
appellant  said  he  had  "closed  up"  with  all  the  other  parties, 
and  delivered  the  deeds.  Appellant  did  not  say  they  had 
paid  him,  but  that  he  had  closed  the  matter  with  them  by 
delivering  the  deeds.  Had  appellee  desired  fuller  informa- 
tion on  this  subject,  he  could  have  inquired  of  the  parties. 
But  it  is  strange  that  a  man  of  business  and  experience,  such 
as  appellee  is,  should  place  any  reliance  on  such  statements, 
and,  whether  true  or  false,  it  is  impossible  to  believe  they 
could  have  influenced  the  decision  of  such  a  man  as  appellee  is 
represented  to  be ;  and  it  appears  to  us  it  was  of  no  import- 
ance how  appellant  might  dispose  of  this  property,  it  being 
his  own.  How  he  closed  up  the  matter  with  these  persons, 
was  no  business  of  appellee,  and  concerned  him  in  no  possible 
way. 

The  third  element  of  fraud,  and  one  most  worthy  of  con- 
sideration, is  the  alleged  falsity  as  to  the  character,  condition 
and  quality  of  these  mines.  We  have  searched  the  record  with 
great  care  for  proof  to  sustain  the  charge  of  falsehood  in  this 
respect.  In  addition  to  what  we  have  said  in  regard  to  the 
purchase  of  a  mining  interest,  we  will  state  the  facts  as 
they  appear  to  us  in  the  record. 

It  is  not  denied,  when  the  committee  went  to  the  mines  to 
examine  them,  they  were  treated  with  perfect  fairness  bv  Scrib- 
ner,  Sanger  and  appellant,  and  every  aid  afforded  them  to  a 
full  and   satisfactory   examination.      The   record  shows    all 
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their  acts  were  in  the  utmost  good  faith,  and  prompted  })y  a 
sincere  desire  to  furnish  all  the  information  they  could,  V)efore 
appellee  and  the  others  should  make  the  purchase.  What  do 
the  witnesses  say  on  this  point? 

Scribner  says,  the  committee  examined  the  mines  thor- 
oughly. They  took  up  the  ore  ;  they  broke  off  pieces,  and 
witness  broke  oif  some  from  different  places  in  the  mines 
They  took  that  ore  and  returned  to  Salt  Lake  City,  with  the 
intention  of  having  it  assayed,  and  told  him  afterwards  they 
had  it  assayed.  Scribner  accompanied  them  to  Brigham 
Canon  and  Copperopolis,  to  examine  the  mines  there;  were 
gone  two  or  three  days,  and  whilst  in  Brigham  Canon  they 
examined  the  Winnimuck  mines.  On  their  return  they  went 
again  to  these  mines,  took  other  specimens  of  ore,  and  exam- 
ined the  ground  thoroughly,  and  told  witness,  when  they  got 
back  to  town,  they  got  their  assay  certificates;  and  then  Mr. 
Barr,  in  witness'  room  in  Salt  Lake  City,  said,  they  intended 
to  take  the  mines,  and  that  they  were  better  than  Sanger  and 
appellant  represented,  and  that  he  was  more  than  satisfied, 
and  if  they  ''played  out"  there  was  no  one  to  blame.  Scrib- 
ner further  says,  the  committee  went  to  examine  the  mines 
in  the  Tintic  district,  in  order  to  compare  them  with  the 
mines  in  controversy — that  was  what  they  said.  They  went 
away  satisfied,  when  they  examined  the  Tintic  mines',  that 
these  they  were  about  to  purchase  would  turn  out  as  well, 
judging  from  what  they  could  see. 

Mr.  Camp,  one  of  the  committee  appointed  by  appellee  and 
his  associates,  testified  :  We  examined  these  mines  and  their 
development,  and  took  specimens  of  the  ore  therefrom  to 
assay,  and,  on  our  return  to  Salt  Lake  City,  left  them 
with  the  assayer,  John  McVickar,  for  assay  by  him.  We 
then  went  to  the  East  Tintic  mining  district,  to  visit  the 
mines  known  as  "Mammoth,"  "Copperopolis,"  and  "Chrisman 
Mammoth,"  which  we  inspected.  These  were  similar  in  their 
ores  to  the  mines  we  were  intending  to  purchase.  We  then 
returned  to  Salt  Lake  City,  and  went  from  that  place  to  visit 
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the  Winnimuck  mines  in  Brigham  Canon.  This  last  mine  is 
onlv  one  and  a  quarter  miles  from  the  mines  which  were  the 
subject  of  negotiation.  On  our  return  we  made  a  second  and 
further  examination  of  the  out-crop  of  the  veins  or  ores,  and 
of  the  ore  in  the  openings  and  cuttings  at  or  near  the  junc- 
tion of  the  ''Aqua  Frio"  and  ''Black  Metallic"  mines.  We 
then  returned  to  Salt  Lake  City,  where  we  obtained  the  re- 
port of  the  assayers,  and  made  examination  of  the  abstract  of 
title  of  these  mines,  at  the  recorder's  office,  and  returned  to 
Erie.  On  our  return  to  Erie,  the  associates  or  parties  spoken 
of  were  called  together,  and  our  report  made.  The  report 
was,  that  we  found  the  situation,  surroundings  and  develop- 
ment of  these  mines  fully  up  to  the  representations  made  by 
Sanger  and  Tuck,  and.  the  assay  of  the  ores,  on  an  average 
assay,  three  or  four  percent  better  than  the  assay  Sanger  and 
Tuck  had  shown  at  Erie,  and  the  title  thereto  reported  we 
found  all  right.  Then  a  canvass  commenced  for  getting  up 
the  association  for  the  purchase  of  shares,  when  appellee  took 
one,  etc. 

Appellant,  in  his  testimony,  states  that  his  object  in 
visiting  Erie  was  to  interest  capitalists  there  to  such  an 
extent  that  they  would  send  a  committee  to  examine  these 
mines,  and  if  they  found  them  as  good  as  represented,  they 
could  have  a  two-thirds  interest,  at  the  rate  of  sixty  thous- 
and dollars,  or  five  thousand  dollars  each  one-twelfth. 
Drew  up  a  subscription  list,  embodying  these  facts  and 
conditions  of  sale.  Among  those  who  signed  it  was  the 
appellee.  Met  the  committee  appointed  to  examine  the 
mines,  at  Joliet,  and  proceeded  with  them  to  Utah.  Took 
them  to  the  mines,  which  they  carefully  examined,  made 
measurements  of  the  work  done  and  of  the  amount  of  the 
ore  inside,  and  estimated  the  amount  of  the  ore  in  the  dump, 
and  they  said  the  out-crop  and  the  appearance  of  the  indica- 
tions of  these  mines  were  really  superior  to  that  of  the  out- 
crop of  the  "Mammoth'  and  "Copperopolis."  While  at  the 
mines   the  committee  took  a  large  number  of  samples  of  ore 
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from  the  mine,  indifferent  locations,  and  also  from  the  dump, 
and  brought  them  to  Salt  Lake  City  for  assay.  He  further 
testifies,  that  Barr,  on  the  next  day,  employed  Scribner  to  go 
back  to  these  mines  and  purchase  another  mine,  called  an 
extension  of  Aqua  Frio,"  which  he  did,  Barr  paying  for  the 
same  by  draft.  The  committee  remained  thereafter  at  the 
city  one  day,  to  attend  to  the  assays,  and  went  again  with 
witness  to  the  canon  to  buy  a  location  for  a  furnace  site. 
Met  Scribner  there.  The  ground  was  selected,  and  Barr 
authorized  Scribner  to  buy  it,  which  he  did,  taking  deed 
to  Barr;  next  day  started  for  home.  Barr  left  the  train  at 
Peru,  for  a  short  visit.  Witness  left  at  Joliet,  promising  to 
meet  them  at  Erie  at  an  early  day,  to  perfect  the  papers. 
The  committee  were  more  than  pleased  with  the  mines.  They 
made  a  written  report  from  Utah  about  them,  and  at  Erie  a 
meeting  was  called  and  the  report  considered,  and  Barr  then 
and  there,  having  before  his  visit  to  the  mines  taken  one 
share,  said  he  would  take  two  shares,  and  did  so.  A  com- 
panv  was  then  organized,  of  which  appellee  was  president. 
Appellee  was  to  have  paid  cash  for  his  share,  but  complain- 
ing of  hard  times,  and  that  he  had  been  purchasing  real  es- 
tate, asked  indulgence  of  six  months.  AVitness  had  employed 
nine  men  at  the  mines,  and  commenced  taking  out  ore  imme- 
diately, and  piled  on  the  dumps  as  much  as  one  hundred  and 
fifty  tons,  as  he  thought.  It  was  measured,  and  amounted  to 
more.  Had  business  East,  and  left  the  mines  in  charge  of 
Joseph  Hicks,  as  foreman.  When  East,  Mr.  Barr,  in  Novem- 
ber, about  the  middle,  came  out  to  the  mines,  which  had 
been  worked  since  August  20.  By  Barr's  orders  work  was 
suspended  entirely. 

This  witness  fully  sustains  the  others  as  to  the  favorable 
appearance  of  the  mines. 

Lucien  P.  Sanger  was  familiar  with  the  mines,  and  corrob- 
orates all  that  has  been  said  as  to  their  flattering  appearance. 
The  assays  averaged  23 j^  copper,  $70  in  silver,  and  from  five 
to  eighteen  dollars  in  gold,  to  the  ton.     He  went  to  Erie  to 


Tuck  v.  Downing.  [Jan.  T. 


Opinion  of  the  Court. 


get  capital  to  assist  in  developing  the  mine,  he  owning  one- 
third  of  the  whole  ;  rode  with  Barr  from  Joliet  to  Chicago, 
on  his  return  from  examining  the  mines,  and  conversed  freely 
with  him;  he  said  he  had  examined  them  thoroughly;  had 
been  to  Tintic  and  examined  the  mines  there  having  the  same 
character  of  ore;  that  the  prospects  were  better  than  he  and 
appellant  had  represented  them;  his  opinion,  as  a  miner,  is, 
that  the  mines  should  be  worked  by  all  means,  the  in'dica- 
tions  being  there  is  there  one  of  the  biggest  mines  in  the 
country.  Witness  was  a  large  owner  in  these  mines,  and  had 
paid  all  his  assessments.  On  October  20,  1873,  the  drift  was 
120  feet;  after  going  through  barren  ground  a  number  of  feet, 
the  rock  was  becoming  very  much  stained;  had  *it  assayed, 
and  it  went  $403  to  the  ton  in  silver;  believes  these  stains 
indicate  the  biggest  kind  of  mineral;  regrets  the  work  was 
stopped,  for  the  ground  is  not  proved  at  all;  stopped  without 
his  knowledge  or  consent,  without  consulting  him,  while  he 
was  absent  in  the  States;  it  was  bad  policy  to  stop. 

Experienced  miners,  well  acquainted  with  these  mines,  tes- 
tify the  ores  are  copper,  gold  and  silver  producing  ores; 
from  out-crop  and  outside  appearance,  the  mine  was  very 
large;  such  property  worth  sixty  thousand  dollars;  in  buying 
and  selling  mines,  people  buy  and  pay,  or  agree  to  pay,  accord- 
ing to  the  prospect  in  sight ;  out-crop  very  flattering,  show- 
ing a  large  amount  of  mineral  in  sight  in  the  open  cuts  and 
strippings;  the  work  done  on  them  in  August  and  September 
done  with  very  poor  judgment;  the  tunnel  was  run  accord- 
ing to  the  stratification,  when  it  should  have  been  run  to  cut 
the  stratification,  so  as  to  cut  the  vein;  acquainted  with  sim- 
ilar mines  in  that  vicinity,  but  with  none  with  a  prospect  so 
flattering  as  the  mines  in  question  ;  from  the  out-crop  and  ore 
in  the  dumps,  would  consider  the  property  worth  from  seventy- 
five  thousand  dollars  to  one  hundred  thousand  dollars;  par- 
ties purchase  mines  on  the  prospect,  without  Avarranty  or 
guaranty,  and  on  the  mineral  in  sight;  there  is  no  custom 
requiring  guaranty  or  warranty ;  Tuck  is  an  lionorable  man,  and 


1875.]  Tuck  v.  Downing.  89 

Opinion  of  the  Court. 

well  posted  on  mining  and  scientific  matters  connected  there- 
with;  have  a  high  opinion  of  the  property  from  its  showing; 
never  been  in  Tuck's  employment. 

Another  witness  says,  the  finest  pro.spect  on  the  surface  he 
ever  saw;  the  out-crop  indicated  a  very  valuable  mine;  at 
the  time  this  was  sold,  no  mines  were  being  sold  in  that 
vicinity  of  a  similar  kind  ;  such  a  thing  as  a  warranty  of  a 
mine  on  the  Pacific  coast  is  unknown  ;  no  custom  of  the  kind; 
buy  and  sell  on  the  ore  in  sight ;  several  mines  very  valuable 
now  there,  lately  discovered. 

Joseph  Hicks,  an  experienced  miner,  w^orked  these  mines 
two  months  for  Scribner  and  three  months  for  the  Erie  Min- 
ing and  Smelting  Company;  ordered  to  quit  work  by  Barr; 
prospect  favorable,  when  he  quit,  of  striking  ore  in  paying 
quantities,  but  impossible  to  tell  how  soon  ;  judged  it  bad 
policy  to  quit;  impossible  to  tell  the  actual  value  of  a  mine 
by  the  prospect;  indications  good;  met  Camp  and  Barr  at 
the  mines;  they  examined  the  mine  two  different  days;  took 
samples  of  ore  ;  when  they  visited  it  in  July,  1873,  the  pros- 
pect was  favorable  for  a  large  mine. 

McVickar,  the  assayer,  testifies  the  out-croppings  of  these 
mines  are  similar  to  those  of  the  ''Mammoth"  and  "Copper- 
opolis ;"  no  guaranty  is  given  as  to  the  quantity  of  ores  or 
minerals  which  will  be  produced  from  mines,  in  selling  them  ; 
people  buy  from  the  prospect  in  sight ;  have  made  a  great 
many  assays  from  these  mines,  some  for  Scribner ;  and  in 
August  last  made  five  for  Barr  and  Camp;  the  average  of 
those  assays  would  be  about  24^  per  cent  copper,  seventy  dol- 
lars in  silver  and  eleven  dollars  in  gold  per  ton  of  two  thous- 
and pounds  ;  gave  these  results  to  Barr  and  Camp. 

This  proof  shows  clearly  that,  at  the  time  the  sale  was 
made,  and  this  note  executed  by  appellee,  the  mines  were  sub- 
stantially as  represented  by  appellant  and  Sanger,  and  the 
committee  that  examined  them  thought  them  even  better. 

Against  this  mass  of  testimony  as  to  the  appearance  of  the 
mines  when  sold  to  appellee  and  others,  we  have  the  testimony 
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of  Wellington  Downing,  son  of  appellee,  a  young  man 
about  twenty-three  years  of  age,  who  was  sent  out  to  the 
mines  in  August,  1873,  who  had  no  experience,  and  who. 
Sanger  testifies,  acted  as  cook  to  the  hands,  and  took  charge 
of  the  water  supply,  and  sometimes  the  check  roll  of  the  men. 
He  quit  in  November  following,  because  no  encouragement 
to  proceed  further — indications  then  very  unsatisfactory. 

Barr  also  figured  as  a  witness  for  appellee.  What  he  dis- 
covered on  his  second  visit  to  the  mines,  in  October,  1873,  or 
how  thev  appeared,  has  nothing  to  do  with  the  decision  of 
this  case.  The  purchase  was  made  on  the  faith  of  his  report 
as  one  of  the  committee,  in  July  previous.  The  proof,  as  we 
have  seen,  sustains  the  representations  then  made.  Just 
before  he  made  this  second  visit,  the  great  money  panic  of 
September  had  produced  dismay  and  trouble  throughout  all 
departments  of  business,  and  these  gentlemen,  though  con- 
nected with  large  moneyed  corporations,  found  it  difficult  to 
raise  means.  Money  is  the  sinew  of  mining,  as  of  war.  and 
that  supply  failing,  the  mines  were  a  fraud,  and  the  whole 
thincT  a  cheat  and  a  swindle.  It  matters  not  how  the  mines 
turned  out.  If  the  prospect  was  as  represented  when  appel- 
lant sold, the  purchasers  are  bound  to  stand  to  the  bargain. 

Who  are  these  purchasers  complaining? 

The  complainant,  Jerome  F.  Downing,  is  a  man  forty- 
seven  years  of  age,  residing  in  the  important  borough  of 
Erie,  in  the  State  of  Pennsylvania,  and  the  general  manager 
in  the  West  of  one  of  the  most  known  and  substantial  insur- 
ance companies  in  the  United  States,  known  as  ''The  Insurance 
Company  of  North  America,  at  Philadelphia." 

Orange  Noble,  another  member  of  this  Erie  Mining  Com- 
pany, was  fifty-six  years  of  age,  and  president  of  the  *'Key- 
stone  National  Bank  of  Erie." 

Matthew  R.  Barr  was  fifty-six  years  of  age,  and  had  been, 
for  a  long  time  prior  to  this  transaction,  engaged  in  the  iron 
foundry  business.  He  was  one  of  the  committee  to  visit  these 
mines  in  person.     These  persons  were  the  principal  witnesses 
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for  complainant,  and  their  te.stimony,  at  first  blush,  and  with- 
out a  careful  examination,  might  tend  to  sustain  some  of  the 
allegations  in  the  bill  of  complaint.  It  is  upon  proof  of  these 
allegations,  if  they  establish  fraud,  that  relief  can  be  had, 
and  upon  them  only.  A  party  can  not  make  out  one  case  by 
his  bill  and  another  by  his  proof — they  must  correspond. 
The  nature  of  the  subject  bargained  for,  and  what  was  sold  ; 
the  character  of  the  representations  made,  whether  true  or 
false,  and  if  false,  were  they  material ;  and  how  does  the 
evidence  preponderate,  taking  the  whole  case  into  considera- 
tion ;  and  care  must  be  observed  in  order  to  distinguish  mere 
opinion  from   facts. 

After  a  careful  examination  of  this  record,  we  are  satisfied 
no  false  representation  of  facts  is  established  against  appel- 
lant, unless  it  be  in  respect  to  the  amount  he  was  to  pay 
Scrlbner  for  his  two-thirds  interest  in  these  mines,  forty  thous- 
and dollars,  and  for  which  he  had  given  his  personal  obligation. 
Appellant  denies  having  made  this  latter  statement,  but  in 
this  he  is  contradicted  by  several  witnesses,  all  interested,  who 
testify  he  did  so  state.  But  we  hold,  admitting  he  did  so 
state,  it  was  of  no  importance.  It  was  not  a  fraud  in  legal 
contemplation,  there  being  no  relation  of  trust  or  confidence 
between  these  parties,  creating  a  duty  resting  on  appellant  to 
state  the  truth.  It  might  be  morally  wrong,  but  the  law  can 
not  lay  hold  of  it.  This  doctrine  was  distinctly  announced 
by  this  court  in  Banta  v.  Palmer,  47  111.  355.  There,  the 
plaintiff  had  paid  defendant  eighty-five  dollars  per  acre  for 
the  land,  on  defendant's  representation  to  him  that  he  him- 
self had  paid  that  sum  for  it,  when,  in  truth  and  in  fact,  he 
had  paid  but  seventy-five  dollars  per  acre  for  it.  The  court 
say,  if  no  fiduciary  relation  existed  between  the  parties,  how- 
ever wrong,  morally,  it  may  have  been  in  the  defendant  to 
misrepresent  the  price  he  had  paid  for  the  land,  the  misrep- 
resentation does  not  entitle  the  plaintiflf  to  recover  back  the 
difference  between  what  he  had  paid  for  the  land  and  what  it 
had  cost  the  defendant. 
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These  (rentlemen  tradino-  for  these  mines  were  old  and 
experienced  men  of  business,  mingling  and  taking  active  parts 
in  the  struggles  of  life,  and  it  could  be  of  no  possible  advan- 
tage to  them,  in  determining  how  ranch  they  could  risk  in  a 
speculation  like  this,  what  the  seller  had  paid  or  was  bound 
to  pay  for  it.  Besides,  this  representation  could  have  had  no 
effect  when  the  deed  from  Scribner  to  Tuck,  conveying  his 
two-thirds  interest,  expressed  a  consideration  of  nine  thousand 
dollars  only.  These  parties  purchased  on  the  strength  of  this 
deed,  as  assuring  Scribner's  title  to  be  in  appellant  for  the 
consideration  of  nine  thousand  dollars. 

If  one  has  a  horse,  and,  proposing  to  sell,  shall  assert  that 
he  paid  one  thousand  dollars  for  him,  when  the  bill  of  sale 
expresses  a  consideration  of  one  hundred  dollars  only,  it  can 
hardly  be  said  a  purchaser  of  the  horse  for  two  hundred  dol- 
lars, and  that  sum  greatly  above  his  value,  can  hope  to  re- 
scind the  contract  on  the  ground  of  such  a  misstatement. 
The  truth  is,  such  statements  by  practical  men,  as  these  par- 
ties all  are,  are  never  regarded,  and  enter  not  into  the  con- 
clusions they  may  reach  as  to  the  value  of  an  article.  Prac- 
tical men,  like  these,  act  on  their  judgments  of  values.  The 
declarations  of  appellant,  that  he  had  given  his  personal 
obligation  to  Scribner  for  forty  thousand  dollars,  was  to  these 
business  men  but  as  the  idle  wind,  the  mere  vaporing  of  one 
whose  only  object  was  to  get  a  high  price  for  an  article  he 
owned  and  desired  to  sell. 

This  court  said,  in  Miller  v.  Craig,  36  111.  109,  upon  this 
question  of  fraudulent  misrepresentation,  the  appellant,  in 
endeavoring  to  effect  a  trade  with  appellee,  used  no  more 
artifice  than  is  usual  and  allowable  where  a  party  wishes  to 
dispose  of  property,  real  or  personal.  He  has  a  right  to  exalt 
the  value  of  his  own  property  to  the  highest  point  his  antag- 
onist's credulity  may  bear,  and  depreciate  that  of  the  other 
party.  This  is  the  daily  practice,  and  no  one  has  ever  sup- 
posed that  sucli  boastful  assertions  or  hiffhlv  exao-oerated 
description    amounted    to.  fraudulent    misrepresentation    or 
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deceit.  The  parties  were  dealing  at  arm's  length  and  on  equal 
grounds,  and  their  own  judgments  were  to  be  their  guide  in 
coming  to  a  conclusion.  It  is  proved  that  complainant  had 
the  fullest  opportunity,  of  which  he  availed,  to  examine  the 
property,  and  afterwards  moved  into  it. 

It  will  be  remembered,  the  evidence  shows,  that  no  sale 
was  effected  by  appellant  on  his  first  visit  to  Erie  Avith  San- 
ger. They  went  there  for  the  purpose  of  procuring  ca]iital- 
ists  to  embark  in  this  mining  enterprise,  all  of  which  are, 
in  their  incipiency,  hazards  which  few  besides  practical 
I  men  are  willing  to  incur,  and  men  who  have  money  to  invest. 
The  world  is  full  of  such,  no  one  of  whom  enters  into  associa- 
tions of  this  nature  with  a  certainty  of  ultimate  success. 
Appellant,  as  a  practical  geologist,  had  freely  and  earnestly 
expressed  to  these  people  his  convictions  of  the  value  of  these 
mines,  but  he  desired,  before  any  investment  was  made,  a 
committee  should  proceed  to  Utah,  examine  and  report.  A 
committee  was  raised,  of  which  Barr,  a  man  of  great  experi- 

Ience  in  the  iron  foundry  business,  was  one.  Mr.  Irving  Camp, 
•  also  a  prominent  business  man  of  Erie,  was  the  other  mem- 
ber of  the  committee,  and  they,  with  appellant,  proceeded  to 
these  mines,  examined  them  critically,  went  eighty  miles  fur- 
ther south,  to  visit  the  mines  of  East  Tintic,  to  compare  the 
ores  of  the  mines  controlled  by  appellant  with  the  ores  of 
these  rich  and  productive  mines.  They  returned  and  again 
visited  these  mines,  again  examined  the  prospect,  broke  off 
fragments  of  the  ores,  took  them  to  a  noted  and  competent 
assayer  at  Salt  Lake  City,  to  be  assayed,  who  pronounced 
them  such  ores  as  had  been  represented,  and  as  valuable,  and 
the  committee  were  well  satisfied  with  the  prospect  and  with 
the  promises  of  rich  returns.  So  much  pleased  was  Mr.  Barr 
with  the  appearance,  that  he  purchased,  on  his  own  private 
account,  an  adjoining  mine,  for  which  he  paid  several  thous- 
and dollars. 

The  committee  returned  to  Erie  and  made  their  report,  in 
all  respects   favorable,  though  appellee  testified  it  was  not 
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satisfactory  to  him.  Yet  he  did,  of  his  own  free  will,  after  the 
report  was  made,  purchase  one-twelfth  interest,  and  executed 
the  note  in  question  therefor.  It  is  idle  to  say  or  pretend 
this  report  did  not  influence  him,  but  the  false  representations 
of  appellant  did  ;  that  he  relied  upon  them,  and  not  upon 
the  report  of  the  committee.  But  the  truth  is,  the  report  of 
the  committee  sustained  appellant  substantially  in  the  decla- 
rations he  had  made.  It  is  not  proved  he  Avas  guilty  of  stating 
anything  which  was  not  true,  save  and  except  as  to  his  per- 
sonal obligation  to  pay  Scribner  forty  thousand  dollars,  and 
this,  we  have  shown,  was  unimportant,  and  not  such  a  deceit 
as  the  law  forbids. 

It  is  in  proof  that  a2:)pellant  rendered  all  the  assistance  in 
his  power  to  the  committee  in  their  examination,  and  made 
to  them  many  statements  of  the  richness  of  the  vein,  its 
extent  and  value,  and  spoke  of  it  as  the  mother  vein  of  all 
this  countr}^;  that  there  never  was  such  a  "blow-out"  with- 
out there  being  a  mammoth  vein.  This  was  all  matter  of 
opinion  on  appearances  visible  to  the  committee  men,  and  on 
which  they  could  form  their  own  opinions,  and  did  so,  and 
were  satisfied  with  the  prospect;  so  reported  to  appellee  and 
their  other  associates;  after  which  they  executed  their  notes. 

Tt  is  in  proof  that,  in  buying  and  selling  mines,  people  buy 
and  pay,  or  agree  to  pay  for  them,  influenced  by  the  pros- 
pect. No  man,  however  scientific  he  may  be,  could  certainly 
state  how  a  mine,  with  a  most  flattering  out-crop  or  blow-out, 
will  finally  turn  out.  It  is  to  be  fully  tested  and  worked  bv 
men  of  skill  and  judgment.  Mines  are  not  purchased  and 
sold  on  a  warranty,  but  on  the  prospect.  "The  sight"  deter- 
mines the  purchase.  If  very  flattering,  a  party  is  willing  to 
pay  largely  for  the  chance.  There  is  no  other  sensible  or 
known  mode  of  selling  this  kind  of  property.  It  is,  in  the 
nature  of  the  thing,  utterly  speculative,  and  every  one  knows 
the  business  is  of  the  most  fluctuating  and  hazardous  charac- 
ter. How  many  mines  have  not  sustained  the  hopes  created 
by  their  out-crop ! 
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The  extravagant  declarations  of  appellant  after  his  return 
to  Erie  with  the  committee  of  examination,  and  made  in  their 
presence,  that  a  silver  mine  with  copper  croppings  was  an 
inexhaustible  mine  of  wealth  ;  that  the  "Aqua  Frio"  and 
"Black  Metallic"  were  the  biggest  things  in  Utah  ;  that  sit- 
uated at  the  Fork  Hills  was  greatly  to  their  advantage  ;  that 
they  were  well  developed  mines,  with  well  defined  veins;  that 
he  had  never  seen,  in  all  his  experience,  such  a  "blow-out;" 
that  a  furnace  ought  to  be  erected  at  once,  as  the  ore  could  be 
mined,  and  all  the  money  put  into  it  could  be  got  out  in  a 
few  months — was  mere  gassing,  and  for  the  purpose  of  extol- 
ling what  these  men,  through  their  committee,  had  seen,  and 
could  judge  of  the  prospects  and  promise  for  themselves, 
There  was  nothing  unlawful, or  prohibited  in  law,  in  all  this. 
It  was  after  this  examination  and  report  by  Camp  and  Ban 
the  share  was  bought  by  complainant,  and  the  note  in  ques- 
tion executed  and  a  deed  delivered  and  accepted  for  the  prop- 
erty. It  is  impossible  their  statement  should  be  regarded  as 
anything  more  than  opinions,  for  no  man  can  tell  how  a  dis- 
covery like  this  may  result.  Appellee  could  have  understood 
them  in  no  other  sense,  and  the  same  may  be  said  of  the  re- 
port of  the  committee.  They  were  opinions  founded  on  facts 
as  they  appeared  to  them. 

Suppose,  in  the  oil  region,  which  is  in  the  neighborhood 
of  Lippellee  and  his  associates,  an  explorer  there  had  sunk  a 
shaft  out  of  which  flowed  ten  barrels  of  oil  in  twenty-four 
hours,  and  in  the  nest  twenty-four  hours  twelve  barrels,  and 
continued  to  flow  ten  or  twelve  barrels  a  day,  and  he  should 
extol  it  as  the  best  well  in  all  that  region — should  induce 
Erie  capitalists  to  visit  it,  who  go  and  see  the  flow,  and  are 
more  tlian  satisfied  after  a  critical  examination,  and  they  re- 
turn with  the  owner  to  report,  and  he  again  makes  the  most 
extravagant  representations — asserts  it  is  the  mother  well  of 
all  that  country  ;  that  there  never  was  such  a  flow  without 
there  being  an  abundant  supply ;  that  it  would  flow  one  hun- 
dred barrels  in  twenty-four  hours,  and  it  could  be  purchased 


96  Tuck  v.  Dowxing.  [Jan.T. 

Opinion  of  the  Court. 

for  fifty  thousand  and  no  less  ;  a  company  is  formed,  each 
taking  one  share  at  five  thousand  dollars  ;  one  of  the  associ- 
ates  is  made  president  of  the  company,  as  this  complainant 
and  appellee  was  of  the  Erie  Mining  Company  ;  should  send 
his  son,  a  young  man  without  experience,  to  manage  the  well, 
and  soon  after  one  of  the  leading  associates  should  visit  the 
well  and  find  it  was  flowing  less  than  five  barrels  in  twenty- 
four  hours — could,  under  such  circumstances,  a  court  of  equity 
interfere  to  rescind  the  contract  on  the  ground  of  false  repre- 
sentations? Where  is  the  essential  dilFerence  between  the 
oil  well  and  a  mineral  discovery?  One  is  a  liquid,  the  other 
a  solid,  and  that  is  all  the  dilFerence.  In  purchasing  the  oil 
well,  they  would  buy  from  "the  prospect,"  and  no  court  would 
hold  the  extravagant  assertions  of  the  seller  as  anything 
more  than  gassing.  The  court  would  not  hold  them  as  state- 
ments of  fact,  but  as  opinions,  which  the  fact,  as  it  appeared, 
justified,  or  at  least  presented  ground  on  which  to  base  the 
statement.  So  in  the  sale  of  a  mine.  These  exaggerated 
statements  are  always  made,  and  a  man's  own  natural  judg- 
ment must  be  his  counselor  and  guide.  The  great  ^'Com- 
stock"  mine  of  Nevada,  which  has  poured  into  the  country  its 
millions  of  silver,  was  bought  and  sold  on  the  prospect,  and 
for  a  few  dollars.  The  discoverer  could  not  pry  into  futur- 
ity ;  he  took  his  chances  for  a  few  dollars,  whilst  those  pur- 
chasing have  a  bonanza  of  scarcely  appreciable  value. 

It  is  in  proof  the  son  of  appellee,  a  youth  inexperienced  in 
mining  operations,  was  sent  out  in  August,  1873,  to  oversee 
these  mines,  and  the  operations  to  be  performed  there,  and  in 
October  of  that  year  Mr.  Earr  again  went  to  the  mines  and 
was  disappointed — gave  it  up  asabadjob — thought  they  had 
been  swindled  ;  whilst  Hicks,  a  practical  miner  in  charge  of 
the  mines,  and  Tuck  and  Sanger,  who  owned  an  interest  twice 
as  great  as  any  one  of  their  associates,  protested  against  quit- 
ting work,  being  well  assured  by  perseverance  their  brightest 
hopes  would    be    realized.      In   September,    1873,   the  great 
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money  panic  occurred,  and  it  is  quite  probable  these  gentle- 
men's associates  found  it  somewhat  difficult  to  raise  the  money 
necessary  to  develop  these  mines  fully,  and  because  no  rich 
vein  was  immediately  struck  they  quit  the  matter  in  disgust, 
and  now  insist  upon  rescinding  the  contract  on  the  ground  of 
fraud ! 

Whilst  writing  this  last  paragraph,  a  newspaper  article  at- 
tracted attention.  It  was  in  regard  to  the  recent  discovery  of  a 
silver  mine  at  Newburyport,  in  the  State  of  Massachusetts,  a 
locality  where  it  was  never  supposed  silver  ore  had  a  home. 
The  statement  was  this  :  "Six  hundred  feet  of  land  on  the 
Boynton  lode  were  sold  last  week  to  a  Springfield  company  for 
one  hundred  and  sixty  thousand  dollars."  This  purchaser  has 
purchased  on  his  judgment  from  the  indications,  as  complain- 
ant did  on  the  report  of  his  committee.  Should  this  six  hun- 
dred feet  turn  out  to  be  a  bad  speculation,  could  the  courts 
of  Massachusetts  be  successfully  invoked  to  rescind  the  con- 
tract, and  have  the  notes,  executed  for  the  purchase  money, 
if  that  was  the  fact,  given  up  to  be  cancelled?  We  fail  to  see 
any  real  difference  in  the  cases. 

We  are  familiar  with  the  fact  that  there  is  a  large  class  of 
cases  in  which  courts  of  equity  will  grant  relief  where  there 
has  been  a  misrepresentation,  or,  as  it  is  called,  suggestio  falsi. 
To  justify  such  interposition,  it  is  not  only  necessary  to  es- 
tablish the  fact  of  misrepresentation  by  clear  preof,  but  it 
must  be  about  a  material  matter,  or  one  important  to  the  in- 
terests of  the  party  complaining  ;  for,  if  it  was  of  an  imma- 
terial thing,  or  if  the  other  party  did  not  trust  to  it,  or  if  it 
was  a  matter  of  opinion  or  fact  equally  open  to  the  inquiries 
of  both  parties,  and  in  regard  to  which  neither  could  be  pre- 
sumed to  trust  the  other,  there  is  no  reason  for  equity  to  in- 
terfere to  grant  relief  on  the  ground  of  fraud.  1  Story  Eq. 
Jur.  sec.  191.  The  misrepresentation  must  not  only  be  in 
something  material,  but  it  must  be  in  something  in  regard  to 
which  the  one  party  places  a  known  trust  and  confidence  in 
the  other.  It  must  not  be  a  mere  matter  of  opinion  equally 
7 — 76th  III. 
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open  to  both  parties  for  examination  and  inquiry,  where 
neither  party  is  presumed  to  trust  to  the  other,  but  to  rely  on 
his  own  judgment.  Matters  of  opinion  between  parties  deal- 
ing upon  equal  terms,  though  falsely  stated,  are  not  relieved 
against.  Thus,  a  false  opinion,  expressed  intentionally,  of 
the  value  of  the  property  offered  for  sale,  where  there  is  no 
special  confidence  or  relation,  or  influence  between  the  par- 
ties, and  each  meets  the  other  on  equal  grounds,  relying  on 
his  own  judgment,  is  not  sufficient  to  avoid  a  contract  of  sale. 
lb.  sec.  197. 

Again,  it  is  said,  nor  is  it  every  wilful  misrepresentation 
of  a  fact  which  will  avoid  a  contract  upon  the  ground  of 
fraud,  if  it  be  of  such  a  nature  that  the  other  party  had  no 
right  to  place  reliance  on  it,  and  it  was  his  own  folly  to  give 
credence  to  it;  for  courts  of  equity,  like  courts  of  law,  do  not 
aid  parties  who  will  not  use  their  own  sense  and  discretion  up- 
on matters  of  this  sort.  lb.  sec.  199.  This  is  illustrated  by  a 
case  at  law,  Vernon  v.  Keys,  12  East,  637,  where  a  partv, 
upon  making  a  purchase  for  himself  and  his  partners,  falselv 
stated  to  the  seller,  to  induce  him  to  the  sale,  that  his  part- 
ners would  not  give  more  for  the  property  than  a  certain 
price.  It  was  there  held,  by  Lord  Ellenborough,  that  no 
action  at  law  would  lie  for  a  deceitful  representation  of  this 
sort. 

Story  thinks,  1  Story  Eq.  Jur.  sec.  200,  a  court  of  equitv, 
under  like  circumstances,  would  probably  hold  a  somewhat 
more  rigorous  doctrine,  at  least  if  the  party  appeared  to  have 
been  materially  influenced  by  the  representation,  to  his  dis- 
advantage, and  if  it  did  not  avoid  the  contract,  it  would  refuse 
a  specific  performance  of  it.  But  he  says,  in  all  such  cases 
the  court  will  not  rescind  the  contract  without  the  clearest 
proof  of  the  fraudulent  misrepresentations,  and  that  thev 
were  made  under  such  circumstances  as  show  the  contract 
was  founded  upon  them.  He  further  says,  section  20da  : 
On  the  other  hand,  if  the  purchaser,  choosing  to  judge  for 
himself,  does  not  avail  himself  of  the  knowledge  or  means  of 
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knowledge  open  to  him  or  his  agents,  he  can  not  be  heard  to 
sav  that  he  was  deceived  by  the  vendor's  misrepresentations, 
for  the  rule  is,  caveat  emptor,  and  the  knowledge  of  his  agents 
is  as  binding  on  him  as  his  own  knowledge.  Courts  of  equity 
do  not  sit  for  the  purpose  of  relieving  parties  under  ordinary 
circumstances,  who  refuse  to  exercise  a  reasonable  diligence 
or  discretion. 

Of  puffing  and  commendation  of  commodities  this  author 
savs:  However  reprehensible  in  morals  are  gross  exaggera- 
tions or  departures  from  truth,  they  are,  nevertheless,  not 
treated  as  frauds  which  will  avoid  contracts.  In  such  cases, 
the  other  party  is  bound,  and,  indeed,  is  understood,  to  exer- 
cise his  own  judgment,  if  the  matter  is  equally  open  to  the 
observation,  examination  and  skill  of  both.     Sec.  201. 

These  principles  have  been  recognized  by  this  court  in  sev- 
eral cases.  To  test  this  case  by  them,  Ave  have  given  a  full 
statement  of  the  leading  facts. 

That  the  prospect  hanging  over  these  mines  in  July,  1S73, 
when  appellee  purchased,  was  as  represented,  the  testimony 
is  conclusive.  The  seller  was  not  responsible  for  their  con- 
dition or  for  their  ultimate  value  at  a  future  time.  There 
was  no  warranty — no  guaranty,  and  never  is  in  such  sales. 

That  this  was  a  rich  mineral  region,  we  are  informed  by 
the  report  of  Mr.  Raymond,  United  States  Commissioner  of 
Mining  Statistics,  made  to  the  Secretary  of  the  Treasury  in 
March,  1872. 

In  speaking  of  the  "  West  Mountain  Mining  District,"  the 
situs  of  the  mines  in  question,  he  says,  among  the  numerous 
claims  there  may  be  mentioned  the  Winnimuck, — two  thou- 
sand feet  located — vein  varies  in  width  from  a  foot  to  lOj  feet. 
The  ore  is  argentiferous  galena  and  carbonates.  An  English 
company  paid  $450,000  for  the  property.  The  mines  are  lo- 
cated at  the  head  of  Brigham  Canon,  and  the  claims  cover 
several  hills  by  being  staked  out  on  imaginary  veins  running 
in  all  conceivable  directions.  This  ore  contained  only  from 
ff'ur  to  thirty  dollars  in   silver  per  ton,    pp.  314,  315. 
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Speaking  of  the  Tintic  District,  he  says  it  is  about  seventy 
mile?  south-east  of  Salt  Lake  City.  It,  as  also  the  Winni- 
muck,  was  visited  by  Barr  and  Camp,  the  examining  commit- 
tee, and  in  the  "^laramoth"  there  is  a  remarkable  deposit 
of  copper  ore  in  limestone  cropping  out  upon  the  entire  slope 
of  a  hill  facing  the  broad  and  well-wooded  valley  of  the 
Tintic.  Much  of  the  ore  is  ferruginous  and  poor  in  copper, 
but  there  are  masses  of  rich,  dark  colored  ore,  mixed  with 
green  and  blue  carbonates  of  copper.  Considerable  quanti- 
ties of  this  ore  are  shipped  to  Swansea,  (in  Wales.)  p.  317. 
The  percentage  of  copper  in  the  ores  from  these  claims  varies 
with  the  care  taken  in  selecting.  From  ten  to  fifty  per  cent 
may  be  regarded  as  a  profitable  range  for  the  ore  in  shipping 
quantities.  A  very  considerable  quantity  will  not  run  over 
eight  per  cent.  The  value  of  silver  is  reported  to  be  from 
twenty  to  one  hundred  dollars  per  ton.     P.  318. 

The  proofs  show,  by  the  assay  of  the  ores  of  the  mines  in 
question,  a  greater  percentage  of  copper  and  silver  than  these, 
besides  eleven  dollars  in  gold  to  the  ton,  so  that  as  a  specula- 
tion, which  all  such  purchases  are,  they  were  worthy  the 
attention  of  men  of  capital,  eager  for  sudden  and  great  wealth. 

In  this  region  is  the  celebrated  "Emma"  mine,  one  of  the 
most  remarkable  deposits  of  argentiferous  ore  ever  opened. 
Of  it  he  observes,  without  any  well  marked  croppings,  there 
was  nothing  on  the  surface  to  indicate  the  presence  of  such 
a  mass  of  ore,  except  a  slight  discoloration  of  the  limestone, 
and  a  few  ferruginous  streaks  visible  in  the  face  of  a  cut  made 
for  starting  the  shaft.     P.  321. 

Mr.  Barr  need  not  have  been  discouraged  when,  in  October, 
on  his  return  to  the  mines,  which  had  been  improperlv 
worked,  by  ''the  rock  stained  by  carbonate  of  copper  and 
chloride  of  silver,"  which  he  observed.  Hicks,  the  experi- 
enced foreman,  however,  was  not  discouraged,  but  as  Barr 
and  his  associates  had,  by  their  shares,  a  controlling  influ- 
ence, the  works  were  injudiciously  abandoned.  But  this  does 
not  affect  appellant's  claim   nor  determine   his  rights,  as  we 
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think  he  has  maintained,  by  proof,  all  material  statements 
made  bv  him,  and  which  were  confirmed  by  the  report  of  the 
committee  on  which,  we  are  bound  to  believe,  appellee  acted. 

These  mines,  like  all  others,  were  sold  on  the  appearance 
—on  the  prospects, as  they  appeared  to  Camp  and  Barr  when 
they  visited  them  in  July,  1873.  Like  an  oil  well  flowing 
ten  or  more  barrels  in  twenty-four  hours,  encouraging  the 
hope  it  would  flow  one  hundred  or  more  in  the  same  time, 
and  so  continue,  but  is  exhausted  in  a  few  days,  no  reason 
for  a  cancellation  of  a  contract  for  its  sale  can  possibly  exist. 
So  with  a  copper  mine,  or  any  other  mine. 

These  parties  may  have  made  a  bad  speculation,  but  as  this 
court  said,  inWalker  v.  Hough,  59  111.  375,  to  justify  a  court 
in  rescinding  a  contract  executed  by  both  parties,  on  the 
ground  that  one  of  the  parties  was  induced  to  enter  into  it 
through  fraud  practiced  by  the  other  party,  the  testimony 
must  be  of  the  strongest  and  most  cogent  character,  and  the 
case  a  clear  one.  Appellee  may  be  a  loser  by  engaging  in 
this  speculation,  but  he  did  so  uninfluenced,  as  we  believe, 
by  any  misrepresentations  of  appellant.  It  is  not  for  every 
losing  bargain  a  court  of  equity  will  interpose  to  relieve. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded.  Decree  reversed. 


John  B.  Alley  et  al. 

V. 

The  Board  of  Supervisors  of  Adams  Couis^ty. 

1.  Estoppel — to  ^eny  'permanent  location  of  railroad  on  a  p^irticular 
route.  Where  the  bonds  of  a  county,  issiu-d  in  aid  of  a  railway  company 
under  a  vote  of  the  people  for  a  corporate  subscription,  were  lieposited 
by  the  board  of •  supervisors,  to  be  delivered  by  'he  depositary  ten  per 
cent  thereof  when  the  road  should  be  permanently  located  by  a  certain 
route  named,  that  fact  to  be  evi  enced  b}'  the  certificate  of  the  president 
of  the  company  and  the  agent  appointed  by  the  county,  and  the  residue 
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only  when  it  should  be  made  to  appear,  by  the  certificate  of  the  chief  en- 
gineer of  the  company  and  the  county  agent,  that  work  had  been  done 
and  material  provided  in  the  construction  of  the  road  to  the  amount  of 
the  bonds,  as  called  for,  and  it  appeared  that  these  terms  were  acceded  to 
by  the  company,  and  that,  for  the  purpose  of  receiving  the  first  installment 
often  per  cent,  the  companj'made  and  procured  the  certificate  of  perma- 
nent location,  by  which  ten  per  cent  of  the  bonds  were  delivered  to  the 
company:  Held,  that  by  receiving  the  bonds  in  the  manner  stated,  the 
company  was  estopped  from  denying  that  its  road  was  permanently  lo- 
cated, as  represented  in  its  certificate. 

2.  Municipal  subscription — 7'ight  to  impose  conditions.  "Where  a  pro- 
position for  county  subscription  to  a  railway  company  to  aid  in  building 
a  road  from  Quiucy,  by  way  of  Payson  and  in  the  direction  of  Pittsfield, 
in  Pike  county,  without  any  other  conditions,  was  carried  by  vote  of  the 
people,  and  it  appeared  that  the  railway  company,  by  its  charter,  was  not 
bound  to  locate  its  road  on  that  route,  but  had  a  large  discretion  as  to  the 
route  to  be  selected,  it  was  held,  that  the  board  of  supervisors,  in  making 
the  subscription,  had  the  right  to  impose  conditions  as  to  the  permanent 
location  of  the  road  upon  the  route  contemplated,  and  to  make  the  deliv- 
ery of  the  county  bonds  to  depend  upon  the  same,  and  that  the  company, 
bj^  accepting  such  conditions,  was  bound  by  them,  in  respect  to  its  rights 
under  the  vote  and  subscription. 

3.  S.^ME — rendered  invalid  hy  non-observance  of  condition.  Where,  by 
the  terms  of  a  county's  subscription  in  aid  of  a  railway  company,  the 
permanent  location  of  the  road  by  a  certain  route  was  an  indisi^ensable 
prerequisite  to  the  delivery  of  the  first  ten  per  cent  of  the  county  bonds, 
and  the  company  represented  and  certified  to  the  permanent  location  of 
its  road  as  it  was  contemplated  in  the  conditions  of  the  subscription,  and 
on  the  faith  of  it  obtained  ten  per  cent  of  the  bonds:  Held,  that  this,  as 
against  the  right  of  the  company  to  demand  the  remaining  bonds,  would 
be  taken  as  the  permanent  location  of  the  road,  and  if  the  company  after- 
wards relocated  its  road  upon  a  materially  ditterent  route,  it  could  have 
no  claim  for  the  delivery  of  the  remaining  bonds,  it  not  having  performed 
the  conditions  on  which  the  subscription  was  dependent. 

4.  Interpleader — -proper  decree  on  bill  by  depositary.  Where  county 
bonds  issued  in  aid  of  a  railway  company  were  placed  in  the  hands  of  a 
depositar}',  as  escrows,  to  be  delivered  to  the  obligee  upon  the  perform- 
ance of  certain  conditions  thereafter  bj^  the  obligee,  but  otherwise  to  be 
returned  to  the  county,  and  it  was  claimed  by  the  obligee  that  he  had 
performed,  and  was  entitled  to  their  delivery,  which  fact  was  disputed  by 
the  county,  a  decree  on  a  bill  of  interpleader  filed  by  the  depositary,  dis- 
missing the  bill  without  prejudice,  was  held  erroneous,  as  it  failed  to 
settle  the  rights  of  the  contending  parties  and  relieve  the  depositary  of 
his  responsibility. 
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Appeal  from  the  Circuit  Court  of  Adams  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  a  bill  of  interpleader,  filed  by  the  First  National 
Bank  of  Quincy,  Illinois,  against  John  B.  Alley,  William  S. 
Woods,  the  Quincy,  Alton  and  St.  Louis  Railway  Company, 
and  the  Board  of  Supervisors  of  Adams  county.  The  facts 
of  the  case  and  object  of  the  bill  are  stated  in  the  opinion  of 
the  court.  The  court  below,  on  the  hearing,  dismissed  the 
bill  without  prejudice  to  the  rights  of  any  of  the  parties,  and 
decreed  that  Alley,  Woods,  and  the  Quincy,  Alton  and  St. 
Louis  Railway  Company  pay  the  costs  of  the  suit.  The 
complainants,  Alley,  Woods,  and  the  railway  company,  ap- 
pealed. 

P    Messrs.  Skinner  &  Maesh,  for  the  First  National  Bank, 
appellant. 

Messrs.  Browning  &  Bushnell,  for  Alley,  Woods,  and 
the  railway  company,  appellants. 

Messrs.  Wheat  &  Marcy,  and  Messrs.  Warren,  Wheat 
&  Hamilton,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  brought  in  the  Adams  circuit 
court  by  The  First  National  Bank  of  Quincy,  in  the  nature 
of  a  bill  of  interpleader,  for  the  protection  of  the  complainant, 
in  respect  to  certain  bonds  which  had  been  formally  made 
bv  the  county  of  Adams  to  the  Quincy,  Alton  and  St.  Louis 
Railway  Company  as  the  obligee,  and  delivered  to  complain- 
ant as  a  stranger,  to  be  the  bonds  of  the  said  county,  upon 
future  conditions,  when  certain  things  were  performed  by  the 
obligee,  and  then  to  be  delivered  to  the  obligee,  or,  in  other 
words,  bonds  held  by  complainant  as  escrows. 

The  appellant  Woods  was  the  contractor  of  the  railway 
company  for  the  construction  of  its  road,  and  became  the 
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equitable  assignee  of  the  bonds  in  question,  and  claimed  them 
as  such  assignee.  The  county  resisted  that  claim,  and  in- 
sisted that  the  conditions  of  the  escrow  had  not  been  per- 
formed, and  for  that  reason  and  others  "Woods  was  not  entitled 
to  them,  and  that  they  should  be  withdrawn  by  the  county 
from  the  depositary. 

Bv  the  first  section  of  the  act  incorporating  the  Quincy, 
Alton  and  St.  Louis  Railway  Company,  authority  was  given 
the  company  to  locate  and  construct  a  railroad  from  the  city 
of  Quincy  to  Alton,  by  way  of  the  township  of  Payson,  from 
thence  to  a  point  within  the  State  of  Illinois  opposite  the  city 
of  St.  Louis  ;  to  lay  out  their  road  upon  the  most  eligible  and 
practicable  route  :  Provided,  that  it  should  not  be  located 
more  than  half  a  mile  west  of  the  bluff  in  the  Mississippi 
river  bottom  in  Adams  county  or  Pike  county,  further  than 
a  point  one  mile  south  of  Mill  creek,  in  Adams  county. 

For  some  reason,  perhaps  owing  to  the  limitations  upon 
the  route  and  the  want  of  means,  nothing  was  done  under  this 
charter  until  after  an  amendment  was  made  by  the  legislature, 
by  an  act  of  the  29th  of  March,  1869,  which  provided  "that 
said  company  should  have  power  to  construct  and  operate  a 
branch  railroad  from  any  point  in  the  route  of  the  same,  to  and 
connecting  with  any  railroad  built  or  to  be  built,  extending 
eastwardly  toward  the  east  line  of  this  State."  (3  Pri.  Laws 
1869,  341.) 

The  acts  referred  to  contemplated  a  railroad  from  Quincy 
southward;  and  it  appears  that  in  order  to  have  one  from  the 
same  place  northward,  an  act  had  been  passed  the  16th  of 
February,  1865,  incorporating  the  Quincy  and  Warsaw  Rail- 
road Company,  and  authorizing  the  construction  and  use 
of  a  railroad  from  Quincy,  Adams  county,  to  the  citv  of 
Warsaw,  in  Hancock  county.  Xo  action  having  been  taken 
under  either  charter,  on  the  9th  of  April,  1869,  and  before 
the  first  mentioned  charter  was  amended,  another  act  had  been 
approved  and  then  became  a  law,  entitled  "An  act  to  author- 
ize certain  counties  and  towns  to  aid  public  improvements," 
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by  the  first  section  of  which  it  was  provided  that  tlie  countv 
of  Adams,  including  the  city  of  Quincy,  might  .-ubscribe  for 
stock  in  any  two  companies  organized  or  to  be  organized  for 
the  construction,  severally  or  jointly,  of  two  railroads,  one 
from  the  city  of  Quincy  northward,  by  way  of  the  toum  of 
Mendon,  to  the  town  of  Carthage,  etc.,  and  one  from  the  city 
of  Quincy  southward,  by  loay  of  the  town  of  Payson,  in  the 
direction  of  Pittsfield,  in  Pike  county,  and  beyond,  in  an 
amount,  to  each  of  said  companies,  not  exceeding  $200,000, 
or  to  both  a  sum  not  exceeding  $400,000,  to  be  equally  di- 
vided. The  second  section  provided  that  the  subscriptions 
should  be  payable  in  the  bonds  of  the  county,  in  installments, 
as  private  subscriptions  are  called  for  ;  prescribed  the  time 
the  bonds  were  to  run,  the  rate  of  interest,  and  that  they 
should  be  under  the  act  entitled  "An  act  relating  to  county 
and  city  debts,  and  to  provide  for  the  payment  thereof  by  tax- 
ation in  such  counties  and  cities,"  approved  February  13, 
1865,  and  declared  that  said  act  should  be  applicable  to  these 
bonds. 

The  fifth  section  provided  for  the  manner  of  submitting  the 
proposition  for  subscription  to  the  legal  voters  of  the  county. 

The  seventh  authorized  the  board  of  supervisors  of  each 
county  to  appoint  two  persons  to  represent  the  stock  of  the 
county.  The  act  went  into  force  from  and  after  its  passage. 
(Pub."  Laws  1869,  202.) 

Afterwards,  and  on  the  16th  of  April,  1869,  the  legislature 
passed  another  act  relating  to  the  same  subject,  and  declared 
that  it  should  take  effect  from  its  passage,  entitled  ''An  act 
to  fund  and  provide  for  paying  the  railroad  debts  of  counties, 
townships,  cities  and  towns,"  the  seventh  section  of  which 
contained  the  following  provision  :  That  "any  countv,  town- 
ship, city  or  town,  shall  have  the  right,  upon  making  any 
subscription  or  donation  to  any  railroad  company,  to  pi-escribe 
the  conditions  upon  which  such  bonds,  subscriptions  or  dona- 
tions shall  be  made;  and  such  bonds,  subscriptions  or  dona- 
tions shall  not  be  valid  and  binding  until  such  conditions 
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precedent   shall    have    been   complied   with."     (Pub.    Laws 

1869,  319,  320.) 

Afterwards,  and  on  the  16th  day  of  September,  1869,  in 
pursuance  of  a  petition,  under  the  aforesaid  act  of  the  9th  of 
April,  1869,  the  board  of  supervisors  of  Adams  county  ordered 
an  election  to  be  held  in  that  county  on  the  2d  day  of  Novem- 
ber, 18G9,that  the  legal  voters  of  the  county  might  vote  upon 
the  question  whether  or  not  the  county  should  subscribe 
$400,000  to  the  capital  stock  of  said  Quincy,  Alton  and  St. 
Louis  Railwav  Company,  to  aid  in  building  a  railroad  from 
said  Quincy,  by  way  of  Payson,  and  in  the  direction  of  Pitts- 
field,  in  Pike  county,  in  said  State,  and  to  aid  in  building  a 
railroad  from  said  Quincy,  by  way  of  Mendon,  to  Carthage, 
in  Hancock  county,  etc. — said  amount  to  be  equally  divided 
between  said  companies,  etc.  The  proposition  for  subscrip- 
tion was  carried,  and  no  question  is  made  as  to  the  regularity 
of  the  election. 

On  the  9th  day  of  December,  1869,  the  board  of  supervi- 
sors of  Adams  county  made  an  order  directing  the  chairman 
to  make  the  subscription  of  |200,000  to  each  of  the  railroad 
companies  mentioned,  payable  in  bonds,  which  were  to  be  for 
$1000  each,  payable  in  twenty  years,  with  six  per  cent  inter- 
est, payable   annually,   to  bear  date  the   1st  day  of  January, 

1870,  to  be  under  the  corporate  seal  of  the  county,  signed  by 
the  chairman  and  countersigned  by  the  clerk  of  the  board. 
And  it  was  further  ordered,  that  said  bonds,  when  so  executed, 
should  be  deposited  by  the  chairman  and  clerk  with  the  First 
National  Bank  of  Quincy.  Illinois,  not  to  be  registered  until 
after  delivery  in  payment  of  said  subscriptions,  respectively; 
"and  that  said  bonds  shall,  by  said  bank,  be  delivered  to  said 
respective  railroad  companies  only  in  manner  following,  that 
is  to  say  :  ten  per  cent  of  said  bonds  applicable  to  subscrip- 
tion to  the  stock  of  each  company  shall  be  delivered  to  such 
company  wiien  such  company  shall  have  surveyed  and  i^ervia- 
nently  located  Us  railroad  from  Quincy  to  the  county  line  of 
this  county,  to  appear  by  the  certificate  of  the  president  of 
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such  railroad  company  and  of  one  of  the  county  agents  here- 
inafter appointed  ;  and  the  residue  of  said  bonds  shall  be  de- 
livered in  payment  of  said  subscriptions,  respectively,  only 
when  and  as  the  company  calling  for  the  same  shall  show  by 
the  certificate  of  the  chief  engineer  of  such  company  and  of 
either  of  the  county  agents  hereinafter  appointed,  or  of  their 
successors,  that  work  has  been  done  and  material  provided 
on  and  in  the  construction  of  said  company^s  railroad  in  Adams 
county,  to  the  amount  of  the  principal  sum  of  the  bonds  so 
there  called  for;  and  upon  each  payment  in  bonds  of  said 
county,  made  as  aforesaid,  the  said  county  shall  receive  there- 
for certificates  of  stock  of  the  company  to  Mdiich  such  pay- 
ment is  made,  equal,  dollar  for  dollar,  to  the  principal  of  the 
bonds  so  delivered.  And  it  is  further  ordered,  that  the  said 
chairman  and  clerk  shall,  on  depositing  said  bonds  with  the 
said  First  Xational  Bank,  take  from  said  bank  a  proper  re- 
ceipt therefor,  in  which  shall  be  expressed  the  condition  and 
purposes  of  said  deposits.  And  if  said  First  National  Bank 
shall  refuse  to  accept  said  deposits  on  the  terms  aforesaid, 
then  the  same  may  be  made  with  any  bank  in  Quiucy  which 
will  receive  the  same  on  the  terms  aforesaid,  to  be  selected 
by  said  chairman  and  clerk."  The  order  also  appointed  the 
two  county  agents,  Maurice  Kelly  being  the  one  in  respect  to 
the  Quincy,  Alton  and  St.  Louis  company. 

The  bank  had  no  interest  in  the  principal  transaction,  but 
was  a  mere  stranger.  It  accepted  the  bonds,  and,  in  respect 
to  those  running  to  the  Quincy,  Alton  and  St.  Louis  company, 
which  are  the  only  ones  in  question,  on  the  16th  day  of  March, 
1870,  executed  an  instrument,  under  its  corporate  seal  and 
the  hand  of  its  cashier,  acknowledging  the  delivery  to  it,  on 
behalf  of  the  county  of  Adams,  of  two  hundred  of  said  bonds, 
made  under  the  order  above  mentioned,  and  declaring  that 
they  were  "to  be  by  said  bank  delivered  to  said  railroad  com- 
pany m  and  only  in  the  manner  following,  that  is  to  say,"  and 
then  setting  out  in  full  the  conditions  of  the  order,  as  above 
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set  forth.  The  Quincy,  Alton  ;ind  St.  Louis  company,  pro- 
fessing a  willingness  to  construct  a  railroad  on  the  course  de- 
signated by  tlie  act  authorizing  the  subscription,  fully  acceded 
to  the  act  of  the  board  of  supervisors  in  prescribing  the  con- 
ditions upon  whicli  the  bonds  were  to  be  delivered,  and  pro- 
ceeded to  made  a  survey  of  the  line  of  the  road,  and  professedly 
to  permanently  locate  it.  This  done,  about  the  26th  of  March, 
1870,  the  company  caused  a  certificate  to  be  made,  obtained 
the  signature  of  the  county  agent  thereto,  and  presented  it  to 
the  bank.     It  is  as  follows  : 

"Quincy,  III.,  March  26,  1870. 
"We.  the  undersigned,  in  observance  of  the  order  of  the  board 
of  supervisors  of  Adams  county,  do  hereby  certify  to  the  First 
National  Bank  of  Quincy,  Illinois,  that  the  Quincv,  Alton 
and  St.  Louis  Railroad  is  permanently  located,  from  the  citv 
of  Quincy  to  the  southern  boundary  of  said  county,  and  that 
the  said  railroad  company  are  now  entitled,  under  said  order, 
to  $20,000  of  the  bonds  of  said  county,  applicable  to  said 
company,  and  deposited  with  said  bank  for  delivery,  as  afore- 
said, which  appears  from  the  certificate  of  the  president  of 
said  company,  under  the  order  of  the  board  of  directors  of 
said  company,  and  the  field  notes  of  the  survey  thereof. 

James  W.  Singleton, 

Pres.  Quincy,  Alton  and  St.  Louis  JR.  M.  Co. 

Maurice  Kelly, 

Stockholder  of  County. 

There  is  a  township  in  the  county  of  Adams  called  Pavson^ 
and  towards  the  northwest  corner  of  the  township  is  an  in- 
corporated village  or  town  of  the  same  name.  This  circum- 
stance makes  the  act  authorizing  the  subscription  somewhat 
ambiguous,  the  language  being  "to  aid  in  building  a  railroad 
from  the  city  of  Quincy  southwardly,  by  way  of  the  town  of 
Payson,  in  the  direction  of  Pittsfield,  in  Pike  county,"  etc. 
It  is  claimed  by  the  appellees  that  the  voters  and  county  au- 
thorities understood  that  the  village,  which   was  commonly 
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known  as  the  town  of  Payson.  was  the  point  to  be  reached  by 
the  road.  By  the  snrvey  accompanying  said  certificate,  it 
appears  that  the  company  so  understood  the  meaning  of  the 
act  at  that  time,  for  the  line  established  by  that  survey  and 
pretended  permanent  location,  referred  to  in  the  certificate, 
was  from  Quincy  southwardly  to  the  village  of  Payson,  and 
then  beyond  to  the  county  line,  in  the  direction  of  Pittsfield, 
in  Pike  county.  This  line  was  clearly  within  the  act,  and, 
therefore,  on  presentation  of  the  certificate,  ten  per  cent  of 
the  bonds  (being  $20,000)  was,  upon  the  faith  thereof,  deliv- 
ered to  the  company. 

After  these  bonds  were  so  obtained,  and  on  the  1st  day  of 
August,  1870,  the  board  of  directors  of  the  railway  company, 
bv  resolution,  empowered  the  president  of  the  company  to 
re-locate  the  railroad,  to  dispose  of  stock  of  the  company,  the 
bonds  of  Adams  county  and  of  the  town  of  Payson,  for  the 
purpose  of  constructing  and  equipping  their  railroad,  and  to 
enter  into  contracts  for  the  purpose.  Full  power  was  given 
him  in  the  premises.  Accordingly  on  the  26th  of  October, 
1870,  the  president  concluded  a  contract  on  behalf  of  the 
company,  with  Woods,  for  such  construction  and  equipment 
of  the  road  which  was  provided  in  the  contract  to  be  a  line 
of  railroad  from  the  public  landing  on  the  Mississippi  river 
at  Quincy  to  a  point  on  said  river  in  this  State  opposite  the 
city  of  Louisiana,  in  the  State  of  Missouri,  etc.,  upon  such 
practical  line  and  route  as  should  be  finally  determined  upon 
by  the  chief  engineer. 

We  have  looked,  and  looked  in  vain,  through  this  contract 
for  anything  which  manifested  an  intention  on  the  part  of 
the  company  to  require  any  adherence  to  the  route  or  course 
prescribed  by  the  act  authorizing  the  county  subscription,  or 
which  had  been  previously  located.  We  do  find,  however, 
ample  authority  to  wholly  depart  from  that  course. 

There  is  an  intention  manifested  to  obtain  the  county 
bonds;  for  the  contract  professes  to  assign  them  over  to 
Woods,  and  the  order  of  the  board  of  supervisors  prescribing 
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the  conditions  of  the  delivery  is  referred  to  and  made  a  part 
of  the  contract.  On  the  7th  of  November,  1870,  this  contract 
was,  by  resolution,  expressly  approved  by  the  board  of  direc- 
tors of  the  railroad  company.  Under  the  authority  thus 
conferred,  a  new  line,  within  Adams  county  and  beyond,  was 
surveyed  and  permanently  located,  materially  different  from 
the  former  one,  running  west  of  the  bluff"  and  in  the  river 
bottom.  Instead  of  being  by  the  way  of  the  village  of  Payson, 
as  the  former  one  was,  and  in  the  direction  of  Pittsfield,  it  is 
some  three  and  a  half  miles  southwest  of  the  village  of  Pay- 
son,  and  merely  touches  the  southwest  corner  of  the  township. 
Instead  of  being  in  the  direction  of  Pittsfield,  in  Pike  county, 
as  the  other  was,  it  is  ten  and  a  half  miles  southwest  of  the 
village  of  Pittsfield,  and  several  miles  southwest  of  any  part 
of  Pittsfield  township. 

The  road  was  built,  equipped,  etc.,  on  the  newly  surveyed 
line,  upon  which,  within  Adams  county,  money  was  expended 
by  Woods,  as  contractor,  or  the  company,  for  work  done  and 
materials  furnished,  to  an  amount  equal  to  if  not  in  excess  of 
the  ^180,000  of  bonds  in  the  hands  of  the  bank,  under  the 
conditions  as  before  mentioned.  Under  these  circumstances 
the  bonds  were  demanded  by  Woods,  who  possessed  all  the 
authority  to  receive  them  which  the  railroad  company  could 
give  him;  but  the  bank,  acting  under  the  instructions  of  the 
board  of  supervisors,  refused  to  deliver  them,  and  the  ques- 
tion is,  was  Woods  entitled  to  them  ? 

It  will  be  observed  that  the  act  authorizing  the  county 
subscription  did  not  mention  any  particular  railroad  company 
whatever;  consequently  the  company  which  should  qualify 
itself  to  come  within  the  provisions  of  the  act,  and  receive 
the  benefits  contemplated,  was  one  which  should  build  a  rail- 
road on  the  course  designated  by  that  act.  The  construction 
of  one  substantially  variant  would  not  be  a  compliance,  and 
it  would  be  a  perversion  of  the  county  bonds  for  the  supervi- 
sors to  apply  them  to  such  road. 
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Now,  under  these  circumstances,  the  Quincy  and  Alton 
company  professed  itself  willing  and  held  out  to  the  county 
authorities  that  it  would  bnild  the  road  designated  by  the 
statute  authorizing  the  subscription.  Therefore  the  vote  was 
taken  upon  the  question  of  subscribing  the  $200,000  to  that 
company,  '"to  aid  in  building  a  railroad  from  Quincy,  by  way 
of  Payson,  and  in  the  direction  of  Pittsfield,  in  Pike  county." 
At  the  election  there  was  a  majority  in  favor  of  that  proposi- 
tion. This  being  done,  the  supervisors,  no  doubt  desirous  of 
protecting  the  interest  of  the  county  and  prevent  a  perversion 
of  the  bonds,  perceived  that  here  was  a  railroad  company  of 
doubtful  solvency  seeking  the  acquisition  of  the  benefits  pro- 
posed, but  which,  by  its  charter,  was  not  compelled  to  con- 
struct its  road  on  the  particular  course  designated  by  the  act 
authorizing  the  subscription,  but  might,  within  its  charter, 
adopt  a  route  entirely  variant  therefrom  and  yet  obtain  the 
bonds,  and  transfer  them  to  bona  fide  holders — when  to  let 
the  company  have  them  would  be  a  palpable  perversion  of 
the  bonds.  How  was  this  danger  to  be  guarded  against  ? 
The  plan  devised  for  the  protection  of  the  county,  was  that 
embodied  in  the  order  prescribing  the  conditions  on  which 
alone  the  bonds  were  to  be  delivered  by  the  bank  to  the 
company. 

The  provision  of  that  order,  requiring  a  survey  and  actual 
permanent  location  of  the  road  and  a  certificate  of  that  fact, 
as  a  condition  precedent  to  the  delivery  of  the  ten  per  cent  of 
the  bonds,  was  designed,  without  doubt,  to  afford  an  oppor- 
tunity of  knowing,  before  any  delivery  was  made,  that  the 
road  was,  in  fact,  to  be  located  on  the  course  designated  by 
the  act  authorizing  the  county  subscription,  and  the  call  for 
the  election  made  by  the  board  of  supervisors.  By  means  of 
that  opportunity  a  perversion  could  be  prevented.  If  the 
road  located  was  clearly  variant  from  the  course  designated, 
while  that  would  not  affect  the  right  of  the  company  to  pro- 
ceed with  its  construction,  yet  it  would  end  all  claim  on  its 
part  to  the  bonds. 
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If  it  was  so  far  variant  as  to  make  it  fairly  questionable 
whether  it  was  not  outside  of  the  course  prescribed  as  the 
basis  of  sub.scription.  then  the  supervisors  would  have  the 
right,  and  it  would,  perhaps,  have  been  their  duty,  to  contest 
the  company's  claim  to  the  bonds,  and  they  could  have  done 
so  without  jeopardy. 

That  condition  being  prescribed  for  such  a  purpose,  which 
is  apparent  upon  the  face  of  the  order,  the  subsequent  one  is 
easilv  understood.  It  might  have  been  couched  in  more  ex- 
plicit language,  but  when  the  whole  order  is  looked  at  there 
is  no  doubt  as  to  its  meaning.  The  condition  that  the  residue 
of  the  bonds  should  be  delivered  only  when  and  as  the  company 
shoukl  show,  by  the  certificate  of  its  engineer  and  the  county 
agent,  that  work  had  been  done  and  materials  provided  on 
and  in  the  construction  of  said  company's  railroad  in  Adams 
county,  means,  and  can  admit  of  no  other  interpretation,  said 
company's  railroad  in  Adams  county,  which  had  been  pre- 
viously shown,  by  the  certificate  provided  for,  to  have  been 
permanently  located.  What  other  raili'oad  could  have  been 
meant  ? 

This  is  the  fair  and  ordinary  import  of  the  language  em- 
ployed, and  the  company  and  its  contractor  must  be  deemed 
to  have  so  understood  it.  We  have  no  doubt  as  to  the  au- 
thority of  the  board  of  supervisors  to  prescribe  these  condi- 
tions. They  were  obviously  necessary  for  the  protection 
of  the  tax  payers  against  a  perversion  of  the  bonds  of  the 
county ;  and,  besides,  the  railroad  company  fully  assented  to 
the  terms  of  the  escrow.  Consider  the  language  of  the  certi- 
ficate upon  which  ten  per  cent  of  the  bonds  was  obtained  : 
*'We,  the  undersigned,  in  observance  of  the  order  of  the  board 
oj  supervisors  of  Adams  county,  do  certify  to  the  First  Na- 
tional Bank  of  Quincy,  that  the  Quincy,  Alton  and  St.  Louis 
Railroad  is  permanently  located,  from,  etc.,  to,  etc.,  and  that 
said  company  are  now  entitled,  under  said  order,  to  $20,000 
of  the  bonds  of  said  county  appl. cable  to  said  company,  and 
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deposited  with  said  bank  for  delivery,  as  aforesaid."  Noth- 
ing could  be  plainer  than  at  this  time  the  company  had  ac- 
ceded to  the  conditions  of  the  order,  and  professed  to  have 
complied  with  the  first  and  most  essential  of  those  conditions, 
viz:  the  permanent  location  of  its  road,  and  upon  a  line  that 
was  unquestionably  within  the  provisions  of  the  act  for  the 
subscription. 

That  certificate  was  made  for  the  purpose  of  obtaining  the 
ten  per  cent  of  the  bonds.  Upon  the  faith  of  it  they  were 
delivered  to  the  company,  and  it  becomes  thereby  estopped 
from  alleging  that  the  road  was  not  permanently  located,  as 
represented. 

We  have  seen  that  to  the  right  of  receiving  the  ten  per 
cent  of  the  bonds,  the  permanent  location  of  the  road  was  an 
indispensable  prerequisite.  That  to  the  right  of  receiving  the 
residue  of  the  bonds,  the  doing  of  work  and  furnishing  mate- 
rials upon  and  for  the  road  so  permanently  located,  to  an 
amount  equal  to  that  of  said  remaining  bonds,  was  also  an 
indispensable  prerequisite.  Now,  as  between  the  county  and 
railroad  company,  or  its  assignee,  with  notice,  as  here,  for 
the  purpose  of  determining  the  question  of  performance  of 
th»  conditions  precedent  by  the  company,  the  road,  which 
was  so  surveyed,  represented  and  certified  as  that  permanently 
located,  for  the  purpose  of  obtaining  the  ten  per  cent  of  the 
bonds,  and  on  the  faith  of  which  they  were  delivered,  must 
be  deemed  and  taken  to  have  been  in  fact  permanently  loca- 
ted, and  to  be  the  road  or  line  upon  which  the  work  and 
materials  should  have  been  bestowed,  in  order  to  a  deliverv 
of  the  residue  of  the  bonds.  To  hold  otherwise  would  be  to 
sanction  a  gross  imposition  upon  the  county,  by  permitting 
the  company  to  unjustly  deprive  it  of  the  very  means  provi- 
ded by  the  terms  of  the  escrow,  to  which  the  company  assented, 
for  the  prevention  of  a  misapplication  of  the  bonds  to  the 
construction  of  a  road  not  upon  the  line  designated  by  the 
statute  ;  for  it  is  obvious  that  the  fact  whether  or  not  the 
8 — 76th  III. 
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road  was  upon  such  line  could  be  determined  only  when  a 
permanent  location  was  made. 

The  company  had,  it  is  true,  the  general  inherent  right  to 
re-locate  its  road,  within  the  limits  prescribed  by  its  charter, 
which  gave  a  large  discretion  ;  but  after  assenting  to  the  con- 
ditions prescribed  by  the  board  of  supervisors,  upon  which 
alone  the  bonds  were  to  be  delivered,  and  obtaining  ten  per 
cent  of  the  bonds  upon  a  professed  compliance  therewith,  in 
respect  to  the  permanent  location  of  its  road,  the  company, 
and  its  assignee,  with  notice  of  the  conditions,  became  es- 
topped and  precluded  by  their  acts  from  afterwards  relocating 
the  road  upon  a  line  substantially  variant  from  that  of  such 
professed  permanent  location,  on  the  making  and  certification 
of  which  the  ten  per  cent  of  the  bonds  had  been  obtained,  and 
from  claiming  that  the  work  and  materials  done  and  furnished 
upon  this  new  and  variant  line  were  bestowed  upon  that  con- 
templated by  the  order  of  the  board  of  supervisors  prescribing 
the  conditions  upon  which  the  bonds  were  to  be  delivered. 
After  obtaining  ten  per  cent  of  the  bonds  upon  the  professed 
permanent  location  of  the  road  upon  the  line  contemplated 
by  the  act  authorizing  the  subscription  or  donation,  the  change, 
without  the  assent  of  the  board  of  supervisors,  operates  i^  a 
fraud,  both  upon  the  statute  and  the  tax  payers  of  the  county. 
At  all  events,  it  is  not  a  performance  of  the  condition  upon 
which  alone  the  bank  was  authorized  to  deliver  the  bonds  to 
the  railroad  company.  This  being  the  case,  the  question 
arises,  what  disposition  shall  the  bank  make  of  them  ?  It 
desires  to  be  rid  of  the  responsibility  of  their  custody.  To 
have  that  question  determined  was  the  object  of  this  bill  of 
interpleader. 

It  is  manifest,  from  the  conclusions  arrived  at,  that  the 
decree  should  have  settled  the  rights  of  the  parties.  The 
bank  is  a  mere  stakeholder.  On  one  hand,  the  assignees  of 
the  railroad  company  claim  that  they  are  entitled  to  the  resi- 
due of  the  bonds  ;  on  the  other,  the  board  of  supervisors  insist 
that  the  conditions  on  which  they  were  to  be  delivered  have 
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not  been  performed  and  never  can  be,  and  therefore  they 
should  be  permitted  to  have  them  returned  to  their  custody. 
As  already  indicated,  we  are  of  opinion  that  neither  the  rail- 
road company  nor  its  assignees  is  entitled  to  them,  and  that 
the  bank  be  authorized  to  restore  them  to  the  county,  on  de- 
mand by  the  proper  authority. 

The  decree  of  the  court  below  simply  dismissed  the  bill 
without  prejudice,  and  the  railroad  company,  and  Alley  and 
Woods,  appeal  to  this  court.  The  decree  was  improper. 
It  failed  to  settle  the  rights  of  the  contending  parties,  and 
will,  therefore,  be  reversed  and  the  cause  remanded,  with 
directions  to  enter  a  decree  in  conformity  with  the  views 
herein  expressed. 

Under  the  circumstances  of  this  case,  the  costs  in  this 
court  will  be  equally  divided  between  the  appellants  and  the 
board  of  supervisors. 

Decree  reversed, 

Mr.  Justice  Scott  dissenting. 

Mr.  Chief  Justice  Walker  :  I  am  unable  to  concur  in 
the  conclusion  announced  in  this  opinion. 


Walker  Evans 

V, 

KiCHAED  J.  Hughey. 

1.  Contract— /(?7*  services — when  due.  Where  the  owner  of  land  agreed 
to  pay  an  agent  $500  for  selling  the  same  at  $30  per  acre,  and  that  the 
agent  might  have  all  he  could  get  above  that  price,  as  an  additional 
compensation;  and  the  agent  sold  for  $35  per  acre,  taking  notes  for  the 
greater  part  of  the  purchase  money  to  his  principal :  Held,  that  the  agent 
was  not  entitled  to  maintain  an  action  as  to  the  $5  per  acre  until  the 
notes  were  paid,  or,  at  least,  until  after. their  maturity  and  a  reasonable 
time  for  collection. 
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2.  Recoupment— raws?  grow  out  of  plaintiff's  cause  of  action.  "Where 
the  plaintifi"  sold  land  for  the  defendant,  agreeing  to  take  security  for  the 
first  payment  of  $3000  on  other  land  of  the  value  of  $6000,  and  after- 
wards  the  defendant  sold  to  the  same  purchaser  certain  personal  property, 
for  the  sum  of  $2500,  and  directed  the  plaintiff  to  take  mortgage  on  the 
purchaser's  farm,  then  valued  at  $11,200,  for  both  payments,  and  record 
the  same,  and  the  plaintiff  did  take  such  mortgage,  but,  through  his 
nesrlect,  it  was  not  recorded  until  after  liens  to  the  extent  of  $1179.50  had 
attached  to  the  mortgaged  premises,  which  the  defendant,  after  foreclosure 
of  his  mortgage,  was  compelled  to  discharge  by  payment:  Reld,  in  a 
suit  by  the  plaintiff  to  recover  the  compensation  agreed  upon  for  making 
the  sale,  that  the  defendant  could  not  recoup  the  damages  sustained  by 
him  in  consequence  of  the  neglect  to  record  the  mortgage,  as  the  same 
did  not  arise  out  of  the  contract  sought  to  be  enforced  by  the  plaintiff, 
but  that  his  remedy  should  be  sought  in  a  distinct  suit. 

Appeat^  from  the  Circuit  Court  of  Moultrie  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Hughev 
against  Evans,  to  recover  for  services  and  commissions  i^ 
making  sale  of  certain  real  estate,  under  the  following  con- 
tract : 

"Richard  J.  Hughev,  of  the  city  of  Mattoon,  Coles  countv, 
Illinois,  is  hereby  authorized  to  sell  my  farm,  on  which  I  live, 
situate  and  being  in  the  county  of  Franklin,  and  State  of 
Missouri.  Said  agent  is  authorized  to  sell  said  tract  of  land, 
containing  343J  acres,  at  the  price  of  $30  per  acre,  to  be  paid  as 
follows:  $3000  to  be  paid  oa  the  first  of  January,  1871,  and 
the  balance  as  follows:  $3500  on  the  first  of  Januar}',  1872, 
$3500  on  the  first  day  of  January,  1873,  and  the  remainder  on 
tlie  first  day  of  January,  1874;  all  of  which  payments  must  bear 
ten  per  cent  interest  per  annum  from  date  of  contract  until 
paid.  For  making  said  sale,  I  agree  to  pay  said  Hughev  the 
sum  of  $500,  and  in  event  that  said  agent  succeeds  in  sellino- 
said  land  for  more  than  $30  per  acre,  which  he  is  hereby  author- 
ized to  do,  I  agree  and  bind  myself  that  said  Hughey,  as  agent 
aforesaid,  shall  have  whatever  sum  he  may  get  over  $30  per 
acre,  as   commission,   in    addition    to   the    $500,  and    I   bind 
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myself  to  expi-ess  in  the  deed,  as  the  consideration,  the  whole 
amount  for  which  said  Hnghey  may  sell  said  tract  of  land. 

The  first  payment  of  $3000  must  be  secured  by  niorttrage 
on  real  estate  worth  at  least  $6000  cash. 

Witness  my  signature,   this  27th  day  of  December,  1869. 

Walker  Evans." 

On  January  1,  1870,  Hughey  effected  a  sale  of  the  farm  to 
John  B.  Rigney  and  Hugh  J.  Rigney,  of  Moultrie  county, 
Illinois,  at  the  price  of  S35  per  acre,  amounting  to  the  sum 
of  $12,015.75,  to  be  paid  as  follows:  $3000  Jan.  1,  1871; 
$3500  Jan.  1,  1872;  $3500  Jan.  1,  1873.  and  $2015.75  Jan. 
1,  1874,  for  which  sums  the  Rigneys  executed  their  promis- 
sory notes,  payable  to  Evans,  with  ten  per  cent  interest,  the 
Rigneys  agreeing  to  execute  to  Evans  a  mortgage  on  their 
farm  in  Moultrie  county,  Illinois,  of  320  acres,  to  secure  the 
payment  of  the  first  note  of  $3000.  Afterward,  Evans  came 
to  Mattoon,  in  this  State,  where  Hughey  resided,  bringing 
with  him  a  trust  deed  for  the  Rigneys  to  execute  on  the 
land  in  Moultrie  county.  Hughey  represented  to  Evans  that 
the  Rigneys  would  not  execute  a  trust  deed,  but  would  exe- 
cute a  mortgage,  which  Evans  agreed  to  accept,  and  left  for 
his  home  in  Missouri,  leaving  it  with  Hughey  to  get  the 
mortgage  executed,  and  to  have  included  in  it  also  another 
note  for  $2500,  which  the  Rigneys  had  given  to  Evans  for 
stock  and  farming  implements  purchased  from  the  latter. 

Hughey  subsequently  procured  the  mortgage  to  be  executed 
by  the  Rigneys,  to  secure  the  payment  of  both  notes  for  $3000 
and  $2500,  and  handed  the  same  to  a  neighbor,  who  was  going 
to  Sullivan,  to  take  to  the  recorder's  office.  About  a  vear 
afterward,  this  neighbor  returned  the  mortgage  to  Hughey, 
saying  he  had  forgotten  to  give  it  to  the  recorder,  and  Hughey 
then  immediately  sent  the  mortgage  to  the  recorder's  office 
to  be  recorded.  The  mortgage  was  executed  January  31, 
1870,  and  recorded  February  14,  1871,  Between  these  dates, 
certain  judgments  were  obtained  against  the  mortgagors,  and 
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became  prior  liens  upon  the  land,  amounting  to  $1179.50. 
Default  was  made  in  paying  the  notes  secured  by  the  mort- 
gage, and  Evans  caused  the  mortgage  to  be  foreclosed,  bought 
in  the  land  himself  under  the  foreclosure  sale,  the  time  for 
redemption  expired,  and  he  obtained  a  deed  for  the  land. 
After  procuring  his  deed,  Evans  was  desirous  to  borrow  some 
monev  and  mortgage  this  land:  and  t\ien,in  1873,  for  the  first 
time,  he  became  aware  of  these  judgment  liens,  and  was  com- 
pelled to  discharge  them  to  remove  an  incumbrance  from  his 
title,  and  did  discharge  them  by  payment  of  their  amount. 
There  was  evidence  that  the  Moultrie  county  land  was  then, 
at  the  time  of  the  trial  in  November,  1873,  worth  $35  per 
acre. 

The  suit  was  commenced  September  13,  1873.  Upon  the 
above  state  of  facts  the  court  below,  trying  the  case  without 
a  jury,  found  for  the  plaintiff  in  the  sum  of  $2216.25,  and 
rendered  judgment  for  that  amount  against  the  defendant, 
from  which  he  ajipealed. 

Mr.  Anthony  Thornton,  for  the  appellant. 
Messrs.  Steele  &  Hughes,  for  the  appellee. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Two  points  are.  insisted  upon  by  appellant  for  the  reversal 
of  this  judgment:  that  the  action  is  prematurely  brought  for 
the  recovery  of  any  thing  more  than  $500,  and  that  the  loss 
incurred  by  Evans  on  account  of  the  neglect  of  the  agent 
in  respect  to  the  mortgage,  should  have  been  deducted  from 
the  amount  to  be  paid  to  him  under  the  contract. 

All  that  Evans  himself  agreed  to  pay  Hughey  for  making 
the  sale  was  $500.  He  agreed  further  that  whatever  sum 
Hughey  might  get  over  $30  per  acre,  the  latter  should  have, 
but  not  that  Evans  would  pay  to  Hughey  that  excess.  Hughey 
did  make  sak'  at  $35  per  acre,  but  instead  of  taking  and 
re.-erving  to   himself  the  excess  of  $5  per  acre,  as  he  might 
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have  done  under  the  contract,  he  saw  fit  to  mingle  it  in  the 
notes  which  he  took  payable  to  Evans,  making  it  a  part  of 
such  notes.  Whenever  the  notes  are  fully  paid  to  Evans,  or, 
may  be,  when  they  shall  all  have  become  due,  and  a  reasona- 
ble time  shall  have  elapsed  for  their  collection,  then  Hughey 
will  be  entitled  to.  recover  this  excess  of  $5  per  acre  as  money 
had  and  received  by  Evans  to  Hughey's  use.  At  the  time  this 
suit  was  comm.enced,  the  last  note,  payable  January  1, 1874,  had 
not  become  due.  Evans  had  not  then  received  his  $30  per  acre 
nor  had  it  become  due  to  him  ;  and  surely,  before  he  had 
received  the  $30  per  acre,  or  become  entitled  to  receive  it, 
he  could  not  be  called  upon  to  refund  to  Hughey  the  excess 
above  $30  per  acre.  That  belonged  to  Hughey  under  the 
contract,  with  which  Evans  had  no  concern,  and  Hughey 
could  not  make  Evans  liable  to  pay  it  presently,  on  the 
making  of  the  contract  of  sale,  by  putting  it  in  the  notes 
made  payable  to  Evans.  Evans  had  but  a  promise  to  pay 
him  the  money,  from  which  he  might  fail  to  be  able  to  realize 
the  money  in  full.  When  he  receives  the  money,  that  which 
belongs  to  Hughey,  then  he  will  be  liable  to  the  latter  for  it. 
The  court  below  gave  judgment  for  the  whole  amount  of  this 
excess  of  $5  per  acre,  in  addition  to  the  sum  of  $500  agreed 
to  be  paid  by  Evans  under  the  contract.  Herein,  we  are  of 
opinion,  the  court  erred,  and  that  only  $500  were  recovera- 
ble at  the  time  the  suit  was  brought. 

As  to  the  point  of  the  alleged  loss  by  neglect  of  the  agent 
in  getting  the  mortgage  recorded,  the  stipulation  in  the  writ- 
ten contract  sued  on  was,  that  the  first  payment  of  $3000 
must  be  secured  by  mortgage  on  real  estate  worth  at  least 
$6000.  Hughey  testified  that  the  Moultrie  county  land  was 
worth  ?35  per  acre,  making  its  whole  value  $11,200.  This  con- 
siderably exceeds  the  amount  of  both  the  mortgage  debts,  and 
also  the  amount  of  the  judgment  liens  on  the  land  discharged 
by  Evans.  So  that  if  Evans  did  incur  a  loss  to  the  amount 
of  the  money  he  paid  in  removal  of  the  judgment  liens  upon  the 
land,  it  would  not  seem  to  have  been  in  consequence  of  the  first 
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payment  of  $3000  having  been  insufficiently  secured,  but  in 
consequence  of  the  mortgage  not  having  been  placed  upon 
record  within  a  reasonable  time;  and  the  agent's  liability, 
if  any,  for  such  loss  arises  otherwise  than  upon  the  written 
contract  sued  on.  It  would  grow  out  of  the  transaction  of 
the  business  which  Evans,  when  at  Mattoon,  left  in  the  hands 
of  Hughey  on  the  former's  departure  for  his  home  in  Missouri, 
of  obtaining  from  the  Rigneys  a  mortgage  for  the  security 
of  the  $3000  note  and  another  one  for  $2500.  The  cause  of  the 
supposed  damage  would  have  arisen  in  the  course  of  the  per- 
formance of  that  business,  and  would  have  been,  not  the 
taking  of  an  insufficient  mortgage  security  in  breach  of  the 
written  contract,  but  the  not  using  proper  diligence  in  having 
the  mortgage  recorded,  being  negligence  in  the  performance 
of  the  business  of  taking  the  mortgage,  which  had  been 
intrusted  by  Evans  to  Hughey,  and  which  the  latter  under- 
took to  perform. 

We  are  of  opinion  that  whatever  recovery  Evans  may  be 
entitled  to  on  account  of  this  alleged  damage,  must  be  sought 
in  a  distinct  suit,  and  can  in  no  way  be  set  up  in  the  present 
action,  as  it  is  something  not  growing  out  of  the  contract  sued 
upon.  To  be  the  subject  of  recoupment,  the  defendant's  claim 
must  arise  out  of  the  cause  of  action  involved  in  the  plain- 
tiff's suit.     Hubbard  v.  Rogers,  64  111.  434. 

For  the  error  before  indicated,  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Morgan  Cou]S[ty  et  al. 


William  Thomas  et  al. 

1.  Municipal  subscription — unconditional  subscription  fixes  rights  of 
creditors  to  sJiare  in  as  assets.  Where  the  county  court  of  a  county  makes 
an  unconditional  subscription  to  the  capital  stock  of  a  railway  company 
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under  legal  authority,  the  contract  will  be  complete,  and  creditors  of  the 
company  may  rely  upon  it  for  payment  of  their  debts  as  implicitly  as  upon 
any  other  assets  of  the  company,  although  the  company  may  subsequently 
abandon  all  proceedings  under  its  charter  on  account  of  its  insolvency. 

2.  Same — hona  fide  purchaser  of  right  to  bonds  protected.  After  the 
making  of  an  unconditional  subscription  by  a  county  to  a  railway  com- 
pany, and  the  issue  of  its  bonds  and  placing  them  in  the  hands  of  a  depos- 
itary,  the  compan)^  gave  an  order  for  $2000  of  them  to  a  bona  fide  creditor 
in  payment  of  his  debt,  who  transferred  his  order  to  a  third  person  pur- 
chasing the  same,  it  was  held  not  material  whether  the  delivery  to  the 
depositary  was  upon  conditions  or  not,  as  the  orders  operated  as  an  equit- 
able  assignment  of  $2000  of  the  subscription,  which  the  county  could  not 
disregard  after  notice  of  the  claim,  and  was  bound  to  pay  to  the  holder 
of  the  order,  because  its  subscription  was  unconditional.  If  the  bonds 
were  delivered  unconditionally  in  payment  of  the  subscription,  the  holder 
was  entitled  to  the  bonds  called  for  in  the  order,  from  the  depositarj-,  but 
if  not  so  delivered,  the  county  was  still  bound  on  its  subscription. 

3.  Same — estoppel  to  claim  bonds  in  payment  of  debt  of  the  company. 
Where  a  contractor  for  building  a  railroad  had  agreed  in  his  contract 
with  the  company  to  take  the  bonds  of  a  county  which  had  made  an  un- 
conditional subscription,  and  that  they  should  be  applied  to  payment  of 
work  done  in  that  county  alone,  and  upon  the  representation  of  this  fact 
the  county  authorities  issued  their  bonds  and  placed  them  in  the  hands 
of  a  third  party,  and  the  contractor  having  abandoned  the  work,  the  com- 
pany, on  settlement  with  him,  gave  him  an  <n-der  on  the  depositary  for 
$2000  of  these  bonds,  which  was  for  work  done  out  of  the  county,  in  full 
pay  for  what  the  company  owed  him:  Held,  that  after  the  contract  was 
abandoned,  the  contractor  was  no  longer  bound  by  it,  and  had  a  right  to 
look  for  payment  to  any  assets  of  the  company,  and  was  not  estopped 
from  taking  an  order  for  a  portion  of  the  county  bonds  for  what  was 
owing  him  for  work  done  elsewhere  than  in  the  county. 

4.  Same — power  of  president  of  railway  to  change  terms  of  subscription. 
The  president  of  a  railway  company  has  no  authority,  by  virtue  of  his 
office,  to  consent  that  a  subscription  to  the  company,  which  is  absolute 
and  unconditional,  and  therefore  constituting  a  part  of  the  assets  of  the 
company,  shall  be  changed  so  as  to  become  conditional,  to  the  prejudice 
of  the  company  or  its  creditors.  The  president  might  bind  himself,  and 
so  might  the  creditors  or  stockholders  of  the  company  bind  themselves, 
to  treat  such  a  subscription  conditional  so  far  as  their  respective  rights 
are  involved. 

5.  Same— orfZer/or  delivery  of  bonds,  whether  conditional.  An  order  of 
a  county  court  for  the  issue  and  delivery  of  bonds  in  payment  of  a  sub- 
scription to  a  railway  company,  recited  that  the  president  of  the  company 
had  certified  to  the  court  that  the  company  had  placed  their  road  under 
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contract,  to  be  completed  by  a  given  day  from  a  point  in  an  adjoining 
county  to  a  point  in  the  county  of  the  court,  and  that  it  was  provided  in 
the  contract  for  construction  of  the  road,  that  the  bonds  of  such  county 
sliould  be  expended  for  work  done  in  that  county,  and  not  elsewhere,  etc., 
and  being  satisfied,  etc.,  concluded:  "It  is,  therefore,  ordered  that  there 
be  delivered  to  the"  company  "the  amount  of  $50,000  in  bonds  of  this 
county  of  this  date :"  Held,  that  such  order  was  not  qualified  with  any 
conditions  that  the  bonds  should  be  expended  in  constructing  that  part 
of  the  road  in  the  county. 

6.  Same— whether  passed  by  deed  of  trust.  Where  a  railway  company 
executed  its  deed  of  trust  on  its  franchise  and  railroad,  and  all  property 
connected  therewith,  present  and  prospective,  to  secure  the  payment  of  its 
bonds,  but  the  deed  did  not  mention  corporate  subscriptions  made  to  its 
capital  stock,  it  was  held,  that  the  purchasers  under  the  same  acquired  no 
claim  to  county  bonds  issued  under  a  subscription  made  by  a  count}^ 

7.  Same — body  making  has  no  right  to  transfer  any  part  to  a  new  com- 
pany  building  the  road.  Where  a  railway  company,  to  whose  capital  stock 
a  county  had  made  an  absolute  and  unconditional  subscription  of  $50,000, 
had  its  franchise  and  road  sold  under  a  deed  of  trust,  and  abandoned  its 
organization,  becoming  insolvent,  and  the  franchise,  by  act  of  the  legisla- 
ture, and  sale,  was  transferred  to  a  new  and  different  company,  which, 
completed  the  road,  it  was  held,  that  the  county  had  no  power  to  donate 
and  deliver  a  portion  of  its  bonds,  issued  on  its  subscription,  to  the  new 
company  as  against  the  rights  of  creditors  of  the  old  company,  and  that 
such  could  not  be  done  even  under  legislative  authority,  as  they  were 
trust  funds  for  the  payment  of  debts. 

8.  Railroads — whether  new  company  was  a  reorganization  of  a  former 
company.  Where  an  act  of  the  legislature  provided  that  the  trustees  in  a 
deed  of  trust  given  by  a  railway  company  upon  its  franchise,  road  and 
property  connected  therewith,  and  the  cestuis  giie  trust  and  their  associ- 
ates, who  should  thereafter  purchase  at  the  sale  under  the  deed  of  trust, 
should  be  incorporated  by  a  name  different  from  that  of  the  old  company, 
with  power  to  purchase  and  own  the  franchise  and  property  of  the  old 
company,  and  upon  such  purchase  should  be  invested  with  all  the  corporate 
powers,  privileges,  etc.,  before  given  to  the  old  company,  but  did  not  give  the 
stockholders  under  the  old  any  rights  in  the  new  company,  or  require  the 
latter  company  to  pay  the  debts  of  the  former:  Held,  that  the  efiect  of 
this  legislation  was  to  create  a  new  and  distinct  corporation,  capable  of 
purchasing,  owning  and  using  that  which  was  conveyed  by  the  deed  of 
trust,  and  was  not  a  reorganization  of  the  old  company,  and  that  it  took 
what  it  purchased  subject  to  no  liens  or  claims  save  such,  if  any,  as  were 
paramount  to  tlie  deed  of  trust. 

Appeal  from   the   Circuit  Court  of  Morgan   county;  the 
Hon.  CiiAUNCKY  L.  HiGBEK.  Judge,  presiding. 


J     1875.]        MoKGAN  County  et  al.  v.  Thomas  et  aJ.  123 

Statement  of  the  case. 

■  The  Illinois  River  Railroad  Company  Avas  empowered,  by 

its  charter,  to  construct  a  railroad  from  Jacksonville,  in  Mor- 
gan county,  to  LaSalle,  in  LaSalle  county,  via  Viro:inia,  in 
Cass  county,  Bath,  in  Mason  county,  'Pekin,  in  Tazewell 
county,  and  Lacon,  in  Marshall  county. 

At  an  election  lawfully  held  for  that  purpose,  on  the  1st 
day  of  September,  1856,  a  majority  of  the  voters  of  ISIorgan 
county  voted  in  favor  of  that  county  subscribing  for  $50,000 
of  the  capital  stock  of  said  railroad  company,  payable  in  the 
bonds  of  the  county.  At  the  next  December  term  thereafter 
of  the  county  court  of  that  county,  an  order  of  said  court 
was  made  and  entered  of  record  that  the  subscription  be 
made,  and  the  General  Assembly,  by  an  act  entitled  "An 
act  to  amend  the  charter  of  the  Illinois  River  Railroad 
Company,"  approved  January  29,  1857  (Laws  of  1857,  105,) 
legalized  the  election,  directed  the  subscription  to  be 
made,  and  bonds  to  be  issued  therefor.  Soon  thereafter  the 
subscription  was  made  by  the  proper  officers  of  the  county  on 
the  books  of  the  company.  Bonds  were  subsequently  issued, 
bearing  date  September  7,  1857,  one  hundred  in  number,  for 
$500  each,  numbered  from  1  to  100  consecutively,  with  inter- 
est coupons  at  the  rate  of  six  per  cent  per  annum  annexed. 
Prior  to  the  issue  of  the  bonds,  no  calls  had  been  made  on 
the  county  by  the  railroad  company  for  payment  of  install- 
ments on  its  subscription,  but  R.  S.  Thomas,  its  president, 
applied  to  the  county  court  for  that  purpose,  and  learning 
that  the  court  was  willing  to  issue  them,  but  desired  satis- 
factory assurance  that  they  would  not  be  used  except  in  pay- 
ment for  work  done  in  Morgan  county,  executed  and  filed 
with  the  county  clerk  the  following  certificate : 

"State  of  Illinois,  1 
Morgan   County.      ) 

"I,  R.  S.  Thomas,  President  of  the  Illinois  River  Railroad 
Company,  certify  that  that  portion  of  said  railroad  situated 
north  of  the  town  of  Virginia,  in  said  county,  is  now  in  pro- 
cess of  construction,  and  that  the  portion  of  said  road  between 
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Jacksonville  and  Virginia  is  nnder  contract  to  be  completed 
by  the  first  day  of  December,  1858,  and  that  it  is  provided  in 
the  contract  for  the  construction  of  said  road  that  the  Morgan 
countv  bonds  shall  be  expended    for  work  done  in    Morgan 

county,  and  not  elsewhere. 

E.  S.  Thomas, 
President  Illinois  River  Bailroad." 

Whereupon  the  county  court,  being  satisfied  with  this  certi- 
ficate, entered  of  record  the  following  order: 

"Morgan  County  Court, 
September  Term,  1857. 

"  Whereas,  it  is  provided  in  and  by  an  act  of  the  General 
Assembly  of  the  State  of  Illinois,  entitled  'An  act  to  facilitate 
the  construction  of  railroads,'  approved  March  1,  1854.  that 
anv  city  or  county  in  this  State,  M'hich,  under  the  provisions 
of  an  act  entitled  an  act  supplemental  to  an  act  entitled  'an 
act  to  provide  for  a  general  system  of  railroad  incorporations,* 
approved  November  5,  1849,  has  heretofore  subscribed  or  may 
hereafter  subscribe  for  any  stock  in  any  railroad  company, 
payable  in  the  bonds  of  said  city  or  county,  it  shall  be  lawful 
for  the  city  council  of  such  city,  or  the  judges  of  such  county, 
and  they  are  hereby  authorized  and  empowered  to  issue  and 
deliver  to  such  railroad  company  the  whole  or  any  portion  of 
the  bonds  of  such  city  or  county,  payable  on  such  subscrip- 
tion, at  any  time  hereafter,  when,  in  their  opinion,  the  interest 
of  such  city  or  county  will  be  promoted  thereby,  whether  the 
assessments  upon  the  stockholders  of  said  company  have  been 
regularly  assessed  and  made  payable  or  not. 

''And  whereas,  the  Illinois  River  Railroad  Company  has 
actually  undertaken  and  is  now  proceeding  with  the  construc- 
tion of  so  much  of  said  last  mentioned  railroad  as  extends 
from  Pekin,  in  Tazewell  county,  to  Virginia,  in  Cass  county, 
and  R.  S.  Thomas,  the  president  of  said  company,  having 
certified  to  this  court  that  said  last  mentioned  company  have 
placed  their  said  railroad  under  contract  to  be  completed   by 
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the  first  day  December,  1858,  from  Virginia,  in  Cass  county, 
to  Jacksonville,  and  that  it  is  provided  in  the  contract  for 
the  construction  thereof  that  the  Morgan  county  bonds  shall 
be  expended  for  work  done  in  Morgan  county,  and  not  else- 
where, and  this  court  being  satisfied  that  the  interest  and  ad- 
vantage of  the  county  will  be  promoted  by  the  delivery  to 
the  last  mentioned  company,  as  hereinafter  provided,  of  the 
bonds  heretofore  subscribed  by  this  county  to  the  capital  stock 
of  said  company; 

'^  It  is,  therefore,  ordered  that  there  be  delivered  to  the 
Illinois  River  Railroad  Company  the  amount  of  $50,000,  in 
bonds  of  this  county,  of  this  date,  number  1  to  100,  payable 
to  said  company — each  bond  being  for  $500,  redeemable  at 
the  American  Exchange  Bank,  in  the  city  of  New  York,  on 
the  1st  day  of  March,  A.  D.  1877 — each  of  said  bonds  to 
have  coupons  or  interest  warrants  attached  thereto  for  interest, 
payable  annually  from  and  after  1st  of  March  next,  at  6  per 
cent  per  annum."  (Then  follows  a  part  of  the  order  relating 
to  the  deposit  of  the  certificate  of  stock  when  issued,  and 
preserving  copies  of  the  bonds  in  the  offices  of  the  clerk  and 
treasurer.) 

The  bonds  were  then  issued,  and,  by  the  county  judge,  de- 
posited with  Elliott  &,  Brown,  bankers,  for  the  Illinois  River 
Railroad  Company,  but  the  evidence  is  conflicting  as  to 
whether  the  bankers  were  instructed  to  hold  the  bonds  until 
further  orders  from  the  county  court,  or  whether  they  were  to 
be  delivered  to  the  railroad  company  upon  receiving  the  certi- 
ficate of  stock  for  the  county  from  the  railroad  companv. 

The  evidence  of  James  Berdan,  who  was  then  county 
judge,  and  Isaac  R.  Bennett,  one  of  the  associate  justices,  is 
to  the  effect  that  the  bonds  were  to  be  kept  and  not  delivered 
up  until  further  orders,  and  that  they  were  not  to  be  paid 
out  except  upon  work  done  in  the  county.  Elliott  and  Brown, 
on  the  other  hand,  both  testify  that  the  bonds  were  deposited 
with  instructions  to  deliver  to  the  railroad  company  on  receipt 
from  it  of  the  certificate  of  stock  to  which  the  countv  would 
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be  entitled,  and  a  letter  written  by  them  shortly  after  the 
receipt  of  the  bonds,  to  R.  S.  Thomas,  tending  to  corroborate 
this  statement,  was  also  in  evid*ence.  They  both  further  say, 
however,  that  before  they  had  delivered  any  of  the  bonds 
they  were  notified  by  Cassell,  the  successor  in  office  of  Berdan 
as  county  judge,  not  to  deliver  the  bonds,  and  they  thereafter 
refused  to  deliver  them  for  that  reason. 

On  the  1st  of  November,  1858,  the  railroad  company  issued 
its  coupon  bonds  for  the  purpose  of  raising  money  to  be  used 
in  its  business,  to  the  amount  of  $1,020,000,  and  at  the  same 
time,  to  secure  their  paymenf,  executed  a  mortgage  or  deed 
of  trust  to  Stud  well,  Hopkins  &  Cobb,  as  trustees,  on  its 
franchise  and  railroad,  and  all  its  property  connected  there- 
with, present  and  prospective,  but  neither  in  terms  nor  by 
necessary  implication  embracing  the  Morgan  county  bonds. 
In  June,  1859,  the  construction  contract  alluded  to  in  the 
certificate  of  R.  S.  Thomas,  filed  with  the  county  clerk,  it 
being  a  contract  with  a  firm  known  as  Allen  &  McGrady, 
was  abandoned  by  the  contractors.  No  work  was  done  under 
that  contract,  or  by  the  Illinois  River  Railroad  Company,  in 
Morgan  county. 

In  April,  1859,  the  company  gave  Allen  &  McGrady  two 
orders  for  $2,000  each,  drawn  in  their  favor  on  Elliott  &. 
Brown,  and  payable  in  Morgan  county  bonds.  These  were 
subsequently  sold  and  transferred  by  them  to  William  Thomas 
for  a  valuable  consideration,  and  they  constitute  his  claim  in 
the  present  suit.  No  question  is  made  but  that  these  orders 
were  given  for  work  done  by  Allen  &  McGrady  for  the  com- 
pany ;  and  it  is  not  claimed  that  the  work  was  done  in  Mor- 
gan county.  The  company,  having  constructed  only  that 
portion  of  its  road  between  Pekin,  in  Tazewell  county,  and 
Virginia,  in  Cass  county,  suspended  operations. 

In  July,  1862,  the  board  of  directors  of  the  railroad  com- 
pany, finding  that  the  company  was  unable  to  pay  the  interest 
upon  its  bonds,  voluntarily  surrendered  the  property  conveyed 
by  the  mortgage  or  deed  of  trust  to  the  trustees,  Stud  well, 
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Hopkins  &  Cobb,  who  immediately  took  possession  and 
operated  the  road  for  the  benefit  of  the  bondholders. 

At  the  June  term,  1863,  of  the  United  States  Circuit  Court 
for  the  Southern  District  of  Illinois,  a  decree  of  foreclosure 
was  rendered  in  favor  of  the  trustees  and  against  the  rail- 
road company,  ordering  the  sale  of  the  property  described  in 
the  mortgage  or  deed  of  trust. 

On  the  1st  of  October,  3  863,  the  property  was  sold,  pur- 
suant to  this  decree,  to  John  Allen,  Aaron  Arnold  and  Edwin 
L.  Trowbridge  for  ^400,000,  leaving  a  balance  still  due  on 
the  decree  of  $1,061,292.56.  Tlie  sale  was  reported  to  and 
approved  by  the  court  on  the  24th  of  June,  1864,  and  judg- 
ment was  also  then  rendered  against  the  company  for  the 
balance  due  on  the  decree. 

By  an  act  of  the  General  Assembly,  approved  June  11,  1863, 
it  was  enacted  that  Hopkins,  Stud  well  &  Cobb,  trustees,  as  be- 
fore named,  and  Aaron  Arnold,  John  Allen  and  Edwin  L.Trow- 
bridge, holders  of  bonds  or  obligations  secured  by  said  mort- 
gage or  deed  of  trust,  and  their  associates  who  should  there- 
after become  purchasers  of  the  railroad  premises,  franchises 
and  property  described  in  said  mortgage  or  deed  of  trust, 
under  or  by  virtue  of  the  foreclosure  thereof,  or  under  or  by 
virtue  of  any  decree  made,  or  thereafter  to  be  made,  by  any 
court  within  this  State,  directing  or  ordering  the  sale  of  said 
railroad  premises,  franchises  and  property,  were  thereby 
created  a  body  corporate  and  politic,  by  and  under  the  name 
of  the  Peoria,  Pekin  and  Jacksonville  Railroad  Company. 
And  the  corporation  thereby  created  was  empowered  to  pur- 
chase and  become  the  owner  of  all  and  singular  the  railroad 
franchises,  premises  and  property,  etc.,  described  in  the  said 
mortgage  or  deed  of  trust,  to  enjoy  and  use  the  same,  and 
upon  receiving  a  proper  transfer  thereof,  to  have  and  be 
vested  with  all  the  corporate  powers,  privileges,  rights,  im- 
munities and  franchises  theretofore  given  or  granted  to  the 
Illinois  E-iver  Railroad  Company. 
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Prior  to  this  enactment,  and  in  view  of  obtaining  it,  Stud- 
well  and  Hopkins,  two  of  the  trustees  before  mentioned, 
proposed  and  signed  the  following  stipulation  in  writing : 

"The  undersigned,  trustees  of  the  first  mortgage  of  the 
Illinois  River  Railroad  Company,  being  desirous  to  obtain 
a  charter  for  incorporating  the  purchasers  of  the  said  railroad, 
do  hereby  stipulate  that  nothing  in  that  act  of  incorporation, 
which  may  be  passed  by  the  legislature,  shall  in  any  way 
affect  the  title  or  right  of  the  trustees  or  bondholders,  or  any 
creditors  of  said  railroad  company,  or  any  person  having 
claim  or  right  to  the  Avhole  or  any  portion  of  $50,000  of 
Morgan  county  bonds  now  in  litigation  in  the  circuit  court 
of  Morgan  county,  but  the  right  and  title  to  said  bonds  shall 
be  decided  in  the  suit  now  pending  in  the  Morgan  county 
circuit  court. 

"June  5,  1863. 

"Lucius  Hopkins, 
"  A.  Studweul, 

Trustees  of  Illinois  River  Railroad  Co.'''' 

On  the  21st  day  of  May,  1864,  Allen,  Arnold  and  Trow- 
bridge, by  proper  instrument  of  conveyance,  couveved  and 
transferred  to  the  Peoria,  Pekin  and  Jacksonville  Railroad 
Company  the  railroad,  franchise  and  property  of  the  Illinois 
River  Railroad  Company,  which  had  been  sold  and  conveyed 
to  them  as  before  stated. 

Before  the  Peoria,  Pekin  and  Jacksonville  Railroad  Com- 
pany constructed  any  additional  road  to  that  which  had 
been  already  constructed  by  the  Illinois  River  Railroad  Com- 
pany, there  was  some  talk  and  pretense  by  those  in  charge 
of  its  management,  to  continue  the  line  of  the  road  in  such 
direction  as  not  to  touch  at  or  in  the  vicinity  of  Jacksonville, 
and  this  caused  considerable  uneasiness  and  anxiety  on  the 
part  of  those  interested  in  the  prosperity  of  Jacksonville,  and 
led  to  })ropositions  between  Allen,  the  president  of  the  com- 
pany, and  leading  citizens  of  Jacksonville,  with  regard  to  the 
construction  of  tlie  road   to   Jacksonville,  the  conclusion  of 


1875.J        MoEGAN  County  et  al.  v.  Thomas  et  ah  129 

Statement  of  the  case. 

which  was  that  the  road  was  to  be  built  to  Jacksonville  in 
consideration  of  a  subscription  by  the  city  for  $50,000  in  the 
stock  of  the  company,  and  the  donation  of  $20,000  by  the 
county  of  Morgan  of  the  county  bonds  which  had  been  issued 
to  the  Illinois  River  Railroad  Company,  and  which,  it  was 
assumed,  were  under  the  control  of  the  county  court. 

The  $50,000  subscription  was  made  by  the  city  of  Jackson- 
ville, and  the  company  got  possession  of  the  $20,000  Morgan 
county  bonds,  but  whether  this  last  was  rightfully  done  or 
not,  there  is  quite  a  conjflict  in  the  evidence.  N^o  order  was 
entered  of  record  relating  to  the  matter.  Whitlock,  the 
county  judge,  and  Dunlap,  one  of  the  associate  justices  of 
the  county  court,  swear  that  the  order  for  the  delivery  of  the 
bonds  was  agreed  upon  at  the  March  term,  1869,  of  the  county 
court,  and  that  the  clerk  was  to  enter  it  of  record.  Hardin, 
the  other  associate  justice,  swears  that  no  such  order  was 
agreed  upon.  Whitlock  and  Dunlap,  however,  do  not 
agree  as  to  the  terms  upon  w4iich  the  bonds  were  to  be  de- 
livered to  the  company;  \Vhitlock  recollecting  that  they  were 
to  be  delivered  as  a  donation,  and  Dunlap  that  stock  in  the 
company  was  to  be  received  for  them. 

The  recollection  of  Whitlock  is,  in  all  respects,  sustained 
by  that  of  Morrison,  then  acting  as  attorney  for  the  railroad 
company,  and  in  part  by  that  of  the  county  clerk.  The 
reason  given  by  the  county  clerk  for  not  entering  the  order  of 
record  is,  that  he  understood  it  was  to  be  prepared  by  Mor- 
rison, and  Morrison  says  he  did  not  know  that  it  was  desired 
he  should  prepare  the  order. 

The  bonds  were  delivered  by  Whitlock,  the  county  judge, 
to  Morrison,  under  an  agreement  that  he  was  to  execute  an 
instrument  in  writing,  binding  himself  to  retain  them  in  his 
custody  until  the  road  was  completed  to  Jacksonville,  and 
then  deliver  them  to  the  company.  Upon  receiving  the 
bonds,  Morrison,  in  conformity  with  the  agreement,  executed 
and  delivered  to  Whitlock  the  following  instrument: 
9 — 76th  III. 
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"The  county  court  of  Morgan  county,  Illinois,  have  de- 
livered to  me,  for  the  use  of  the  Peoria,  Pekin  and  Jackson- 
ville Railroad  Company,  $20,000  in  bonds  of  the  county  of 
Morgan,  being  40  bonds,  numbered  from  61  to  100,  both  in- 
clusive, for  $500  each,  with  6  per  cent  interest  warrants  at- 
tached, from  March  1,  18 6-,  to  March  1,1877,  inclusive; 
said  bonds  being  payable  to  the  Illinois  River  Railroad  Com- 
pany, or  bearer,  and  said  bonds  are  to  be  held  by  me  with 
interest  warrants  until  the  said  Peoria,  Pekin,  and  Jackson- 
ville Railroad  Company  shall  complete  the  construction  of 
their  road,  now  under  process  of  construction,  from  Virginia, 
Cass  county,  Illinois,  to  Jacksonville,  Illinois,  and  put  the 
same  in  running  order  and  in  operation,  at  which  time  said 
bonds  and  interest  warrants  I  am  to  deliver  over  to  said  com- 
pany, or  to  its  orders,  and  for  its  exclusive  use. 

"Isaac  L.  Morrison." 

After  receiving  the  $50,000  Jacksonville  subscription,  and 
the  $20,000  of  Morgan  county  bonds,  the  railroad  company 
proceeded  to  construct  the  road  from  Virginia  to  Jackson- 
ville, and  had  the  cars  running  thereon  by  the  1st  day  of 
July,  1869.  The  county  judge  then  surrendered  to  Morrison 
his  obligation,  and  directed  him  to  deliver  the  $20,000  of 
county  bonds  to  the  railroad  company,  which  he  did. 

Morrison  received  $10,000  of  these  bonds  from  the  railroad 
company  to  his  own  use,  and  he  subsequently  sold  and  trans- 
ferred two  of  them  to  an  innocent  holder  without  notice. 

Having  thus  stated  an  outline  of  the  various  steps  which 
led  to  the  issue  of  the  bonds  involved  in  the  controversy, 
and  their  being  in  the  possession  they  now  are,  it  will  be 
necessary  to  go  back  and  give  a  brief  history  of  the  litigation 
which  has  been  had  aifecting  them. 

On  the  31st  of  January,  1862,  the  directors  of  the  Illinois 
River  Railroad  Company  audited  the  accounts  of  its  president, 
R.  S.  Thomas,  and  acknowledged  an  indebtedness  to  him  of 
$16,502.24,  and  directed  the  secretary  to  draw  an  order  in 
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his  favor  on  any  funds  belonging  to  the  company,  for  that 
amount. 

At  the  October  term,  1862,  of  the  Mason  circuit  court,  Tail 
obtained  a  judgment  against  the  Illinois  River  Railroad  Com- 
pany for  $4,180.18,  upon  which  execution  was  issued  and  re- 
turned nuUa  bona. 

At  the  November  term,  1862,  of  the  Peoria  circuit  court, 
Ladd  obtained  judgment  against  the  same  company  for 
$1,567.38.  upon  which  execution  was  also  issued  with  like 
return  as  in  the  other  case.  These  parties,  thereupon,  caused 
Elliott  &  Brown,  the  bankers  with  whom  ihe  Morgan  county 
bonds  had  been  deposited,  as  before  stated,  to  be  garnisheed 
on  their  respective  judgments. 

At  that  time,  as  now,  William  Thomas  was  the  holder  of 
the  two  orders  which  had  been  issued  by  the  railroad  com- 
pany to  Allen  &  McGrady  for  $2000  each,  drawn  on  Elliott  & 
Brown,  and  payable  in  INIorgan  county  bonds. 

Elliott  &  Brown,  thereupon,  on  the  28th  day  of  February, 
1863,  filed  a  bill  of  interpleader  in  the  circuit  court  of  INIor- 
gan county,  making  R.  S.  Thomas,  William  Thomas,  Vail, 
Ladd,  the  Illinois  River  Railroad  Company,  the  county  of 
Morgan,  and  the  trustees,  Studwell,  Hopkins  &  Cobb,  de- 
fendants, and  praying  that  they  interplead,  and  that  their  re- 
spective claims  upon  the  bonds  should  be  adjudicated.  The 
defendants  all  answered,  and  at  the  September  term,  1863,  an 
interlocutory  decree  was  made,  directing  that  the  bonds  be 
brought  into  court,  after  deducting  $200  interest  coupons  for 
charges  and  solicitors'  fees  ;  that  they  be  placed  in  the  hands 
of  M.  P.  Ayers  &  Co.,  as  custodians,  to  await  the  further  or- 
der of  the  court ;  that  the  several  claimants  interplead,  etc. 
From  the  final  decree  rendered  in  that  case,  all  the  parties, 
except  Morgan  county,  appealed  to  this  court,  where  the  case 
was  heard  at  the  January  term,  1866.  The  decision  here  was 
in  favor  of  Ladd  and  Vail,  but  against  the  other  claimants, 
R.  S.  and   Wm.  Thomas.     A  full  statement  of  the  case  will 
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be  found  in   Thomas  et  al.  v.   The  County  of  Morgan,  39  111. 
498. 

Upon  the  case  being  remanded  to  the  circuit  court,  that 
court  found  that  the  value  of  the  Morgan  county  bonds  th^ 
was  50  cents  on  the  dollar;  that  there  was,  at  that  time,  due 
Ladd,  on  his  claim,  $1913.19,  and  to  Yail,  on  his  claim, 
$5094.91  ;  and  decreed  that  M.  P.  Ayres  &  Co.,  upon  receiv- 
ing the  receipts  of  Ladd  for  the  amount  of  his  claim,  deliver 
to  the  county  $4782.97  of  the  bonds,  and  upon  receiving  the 
receipt  of  Vail  for  the  amount  of  his  claim,  deliver  to  the 
county  $12,737.27  of  the  bonds,  and  that  the  balance  of  the 
bonds  be  retained  by  M.  P.  Ayres  &  Co.  Pursuant  to  this 
decree  the  county  paid  off  the  claims  of  Ladd  and  Vail,  pre- 
sented their  receipts  to  Ayres  &  Co.,  and  took  up  and  canceled 
thirty-five  of  the  bonds,  leaving  the  remaining  sixty-five  bonds, 
amounting  to  $32,500,  still  in  the  hands  of  Ayres  &  Co. 

Blair,  and  various  other  persons,  assuming  to  be  creditors 
of  the  Illinois  River  Railroad  Company,  having  obtained 
judgment,  as  they  claimed,  against  it,  and  had  executions 
issued  thereon,  which  were  returned  7iuUa  bona,  in  September, 
1867,  commenced  suit,  by  bill  in  chancery,  in  the  Morgan 
circuit  court,  against  the  Illinois  River  Railroad  Company, 
the  county  of  Morgan  and  M.  P.  Ayres  &  Co.,  for  the  pur- 
pose of  subjecting  the  bonds  remaining  in  the  hands  of  Ayres 
&  Co.  to  the  payment  of  their  claims. 

Subsequently,  and  before  the  cause  was  brought  to  a  hear- 
ing, Studwell,  Hopkins  &  Cobb  filed  a  bill  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Illi- 
nois, against  the  county  of  Morgan  and  others,  praying  that 
these  bonds  be  subjected  to  the  payment  of  the  amount  which 
was,  as  before  stated,  found  to  be  due  from  the  Illinois  River 
Railroad  Company  on  foreclosing  the  mortgage  or  deed  of 
trust. 

Before  the  return  day  of  the  writ  in  that  case,  and  during 
the  November  special  term,  1867,  of  the  Morgan  circuit  court, 
the  attorneys  representing  Blair   and  others   consented   that 
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the  administrator  of  E.  S.  Thomas,  then  deceased,  and 
Francis  Lowe,  should  be  made  parties  to  their  bill,  which 
was  accordingly  done.  And  being  apprehensive  that,  if  the 
suit  should  not  then  be  disposed  of,  Studwell,  Hopkins  & 
Cobb  might  dismiss  their  bill  in  the  United  States  Court,  and 
also  ask  to  be  made  parties  to  their  bill,  these  attorneys  then 
proposed  to  the  attorneys  representing  Morgan  county,  that 
if  the  county  would  permit  the  suit  to  come  to  trial  and  be 
disposed  of  at  that  term,  the  creditors  claiming  the  bonds 
would  allow  the  county  to  redeem  the  bonds,  and  they  would 
treat  their  claims  against  the  county  as  fully  satisfied  if  it 
would  deliver  to  them  $6000  in  the  bonds  and  pay  them 
$6000  in  cash.  This  proposition  was  accepted  on  behalf  of 
the  countv,  with  the  modification  that  William  Thomas  should 
be  allowed,  if  he  so  elected,  to  bring  in  his  claim  and  receive 
a  pro  rata  share  of  the  amount  to  be  paid,  with  the  other 
creditors,  upon  like  terms  with  them  ;  but  if  he  refused  to  do 
so,  then  the  payments  were  to  be  made  as  proposed,  and  ap- 
plied to  the  claims  of  those  creditors  who  were  parties  to  the 
bill.  William  Thomas  being  notified  of  the  agreement  in  the 
case,  and  requested  to  bring  in  his  claim  and  share  with  the 
other  creditors,  declined  having  anything  to  do  with  it. 
Thereupon  the  agreement  was  consummated  as  first  proposed. 
Decree  was  entered  without,  in  fact,  hearing  evidence,  al- 
though the  contrary  is  made  to  appear  in  the  record,  estab- 
lishing the  claims  of  the  several  creditors  who  were  parties 
to  the  bill,  amounting  in  the  aggregate  to  some  $40,000,  and 
directing*that  the  $32,500  of  bonds  remaining  in  the  hands 
of  M.  P.  Ayres  &  Co.  should  be  applied  to  their  payment ; 
that,  unless  the  county  and  the  creditors  should  agree  upon 
the  price  of  the  bonds,  the  master  in  chancery  should  sell 
them  at  public  auction,  etc.  ;  but  if  they  should  agree  on  a 
price,  the  master  in  chancery  should  deliver  to  them  so  many 
of  the  bonds  at  the  agreed  price  as  would  satisfy  the  several 
claims,  and  that  he  execute  the  decree  at  that  term. 
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At  a  subsequent  day  of  the  same  term,  the  master  in  chan- 
cerv  reported  to  the  court  that  the  creditors  and  the  county- 
having  agreed  that  the  former  should  receive  all  the  bonds 
wliich  liad  been  left  in  the  custody  of  Ayres  &  Co.  in  dis- 
charge of  their  several  claims,  he  had  accordingly  delivered 
them  over  to  the  creditors,  which  was  then  approved  by  the 
court.  After  this,  the  county  paid  to  the  creditors  SbOOO  in 
cash  and  took  up  all  of  the  bonds  but  ^6000,  whicn  were 
paid  to  the  creditors  pursuant  to  the  agreement  made  before 
the  decree  was  rendered,  making  $26,500  thus  taken  up.  Of 
this  amount,  the  county  subsequently  canceled  $6500,  and 
the  remaining  $20,000  are  the  same  which  were  obtained  l)v 
the  Peoria,  Pekin  and  Jacksonville  Railroad  Corapanv. 

At  the  January  term,  1868,  of  the  United  States  Circuit 
Court  for  the  Southern  District  of  Illinois,  Morgan  county 
filed  its  answer  to  the  bill  of  Studwell,  Hopkins  &  Cobb,  set- 
ting up  the  proceedings  in  the  Blair  case,  (omitting  to  men- 
tion that  the  decree  was  by  agreement,)  claiming  that  the 
bonds  were  all  either  canceled  or  appropriated,  etc.  Upon 
this,  the  bill  of  Studwell.  Hopkins  &  Cobb  was  dismissed. 

The  bill  of  William  Thomas  was  filed. in  the  circuit  court 
of  Morgan  county  on  the  27th  day  of  April,  1868,  against 
the  county  of  Morgan,  West,Schooley  and  others.  The  county 
interposed  a  demurrer,  which  was  sustained  by  the  court  be- 
low, and  from  that  ruling  an  appeal  was  prosecuted  to  this 
court,  where  the  cause  was  heard  at  the  January  term,  1871, 
and  judgment  rendered  reversing  the  decree  of  the  court 
below  and  remanding  the  cause  for  further  proceedings.  The 
case  is  reported  as  Thomas  v.  The  County  of  Morgan  et  al.  59 
111.  480,  where  a  full  statement  of  the  substance  of  the  bill 
of  the  complainant  will  be  found. 

After  the  remanding  of  the  cause,  the  county  of  Morgan 
answered  the  bill,  claiming  that  its  bonds  had  been  all  can- 
celed except  tlio.se  disposed  of  pursuant  to  previous  decrees 
of  the  court.  Answers  were  also  filed  by  the  other  defend- 
ants.     W  o.st  and  Scht.oley  filed  cross-bills,  to  which  answers 
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from  the  proper  parties  were  also  filed.  E,eplications  were 
filed  to  all  the  answers. 

The  claim  of  Schooler,  set  up  in  his  cross-bill,  is  for  ser- 
vices rendered  by  him  as  secretary  of  the  Illinois  River  Rail- 
road Company,  for  which  he  received  orders  drawn  by  R.  S. 
Thomas,  president,  on  the  treasurer  of  the  company,  three 
dated  December  3,  1860,  two  for  $100  each,  and  one  for 
$57.05,  and  one  April  7,  1862,  for  $200,  all  bearing  ten  per 
cent  per  annum  interest  from  date. 

West's  claim,  as  presented  by  his  cross-bill,  is  for  $69.63, 
as  evidenced  by  a  due  bill  signed  by  the  Illinois  River  Rail- 
road Company,  by  R.  S.  Thomas,  its  president,  dated  on  the 
4th  of  January,  1860,  and  bearing  interest  at  the  rate  of  ten 
per  cent  per  annum. 

Neither  Schooley  nor  West  was  a  party  to  any  of  the  prior 
legal  proceedings  by  the  creditors  of  the  Illinois  River  Rail- 
road Company  seeking  to  reach  the  Morgan  county  bonds, 
and  their  claims  against  the  company  are  fully  established  by 
proof. 

On  the  28th  of  June,  1870,  the  county  of  Morgan  filed  its 
bill  in  chancery  in  the  circuit  court  of  that  county,  against 
the  Peoria,  Pekin  and  Jacksonville  Railroad  Company,  to 
obtain  possession  of  the  $20,000  of  its  bonds  in  the  hands  of 
that  company,  upon  the  ground  that  they  were  improperly 
and  fraudulently  obtained  by  it.  Upon  the  defendant's  answer 
being  filed,  showing  that  $10,000  of  these  bonds  had  been 
delivered  to  Isaac  L.  Morrison,  by  an  amendment  to  the  bill 
he  was  made  a  defendant  also. 

Again,  on  the  20th  of  February,  1873,  William  Thomas, 
Schooley  and  West  were  also  made  defendants. 

The  defendants  all  answered,  and  Schooley  and  West  filed 
cross-bills  setting  up  their  respective  claims,  and  asking  their 
payment  decreed,  substantially,  as  in  the  case  of  William 
Thomas.  Answers  were  filed  to  the  cross-bills,  and  replica- 
tions were  then  filed  to  all  the  answers. 
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At  a  special  chancery  term  of  the  Morgan  circuit  court, 
held  in  September,  1873,  the  following  stipulations  were,  by 
agreement  of  all  the  parties,  entered  of  record  : 

"It  is  ordered,  by  consent,  that  the  case  of  William  Thomas 
against  the  county  of  Morgan  and  others,  be  tried  with  the 
case  of  the  county  of  Morgan  against  the  Peoria,  Pekin  and 
Jacksonville  Railroad  Company  and  others,  as  one  suit. 

"2d.  That  the  depositions  taken  in  the  case  of  the  county 
of  Morgan  against  the  Peoria,  Pekin  and  Jacksonville  Rail- 
road Company,  may  be  read  on  the  trial  of  said  cases  as  so 
tried. 

"The  foregoing  stipulations  shall,  in  no  respect,  diminish 
the  rights  of  said  Thomas,  but  he  shall  have  and  may  exer- 
cise all  the  rights  of  which  he  would  be  possessed  if  his  case 
was  tried  separately. 

"The  foregoing  stipulations  shall  extend  to  the  cases  of 
M.  H.  L.  Schooley  against  Morgan  county  and  others,  and 
B.  S.  West  against  the  same. 

"The  foregoing  stipulations  shall,  in  no  respect,  diminish 
the  rights  of  the  Peoria,  Pekin  and  Jacksonville  Railroad 
Company,  or  the  rights  of  Isaac  L.  Morrison,  or  the  county 
of  Morgan,  but  each  and  all  of  said  parties  shall  have  and 
may  exercise  all  the  rights  of  which  he  or  they  would  be  pos- 
sessed if  the  cases  were  tried  separately." 

The  court,  on  hearing,  at  the  same  term,  decreed :  "That 
the  bonds  of  Morgan  county,  originally  issued  to  the  Illinois 
River  Railroad  Company,  dated  the  10th  day  of  September, 
1857,  for  $500  each,  numbered  from  No.  61  to  No.  80,  inclu- 
sive, amounting  to  $10,000,  heretofore  delivered  to  the  Peoria, 
Pekin  and  Jacksonville  Railroad  Company,  together  with  the 
interest  coupons  thereto  belonging,  maturing  on  the  1st  of 
March,  1870,  and  thereafter,  be  restored  to  the  custody  of  the 
county  of  Morgan  by  the  delivery  of  the  same  to  the  clerk  of 
the  Morgan  county  court,  by  said  Peoria,  Pekin  and  Jackson- 
ville Railroad  Company,  on  or  before  the  1st  day  of  Novem- 
ber, 1873. 
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'■2d.  That  the  bonds  of  Morgan  county,  originally  issued 
to  the  Illinois  River  Railroad  Company,  dated  the  lOth  day 
of  September,  1857,  for  $500  each,  numbered  from  No.  83  to 
No.  100,  inclusive,  amounting  to  $9000,  heretofore  delivered 
to  the  Peoria,  Pekin  and  Jacksonville  Railroad  Company, 
and  bv  said  company  transferred  to  Isaac  L.  Morrison,  and 
now  in  the  possession  of  the  said  ^lorrison,  be  restored,  to- 
gether with  the  interest  coupons  thereto  belonging,  maturing 
on  the  1st  day  of  March,  1870,  and  thereafter,  to  the  custody 
of  the  county  of  Morgan,  by  the  delivery  of  the  same  to  the 
clerk  of  the  Morgan  county  court,  on  or  before  the  1st  day 
of  November,  A.  D.  1873. 

"3d.  That  the  said  bonds,  when  restored  to  the  custody  of 
the  countv  of  Morgan,  shall  be  held,  except  so  far  as  the  same 
are  disposed  of  by  this  decree,  as  the  same  were  held  previous 
to  their  delivery  to  the  said  Peoria,  Pekin  and  Jacksonville 
Railroad  Company. 

"4th.  That,  of  the  bonds  so  restored  to  the  custody  of  the 
said  county  of  Morgan,  the  said  county  of  Morgan  shall,  with- 
in ten  days  after  acquiring  possession  thereof,  deliver  to  Wil- 
liam Thomas,  in  discharge  of  his  claim  as  assignee  of  Allen 
&  McGrady,  eight  of  said  bonds,  with  interest  coupons  there- 
to belonging,  from  March,  1860. 

"5th.  That  if 'the  county  of  Morgan  shall  not  be  able  to 
deliver  to  said  William  Thomas  coupons  as  above  directed, 
by  reason  of  their  cancellation  or  otherwise,  then,  in  lieu  of 
said  coupons  not  delivered,  the  county  shall  pay,  on  the  de- 
livery of  said  eight  bonds,  the  equivalent,  at  par  value,  in 
money. 

"6th.  That  Mahlon  H.  L.  Schooley  is  adjudged  to  have  a 
claim  against  the  Illinois  River  Railroad  Company  to  the 
amount  $1012.84  ;  and  the  said  Benjamin  S.  West  is  adjudged 
to  have  a  claim  against  the  Illinois  River  Railroad  Company 
to  the  amount  of  $163.64;  that  the  said  bonds  of  Morgan 
county,  not  disposed  of  by  this  decree,  are  assets,  applicable 
to  the  payment  of  said  claims  of  Schooley  and  West;  that,  of 
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said  bonds  so  to  be  restored  to  the  custody  of  Morgan  county 
and  not  otherwise  disposed  of  by  this  decree,  the  county  of 
Morgan  shall  deliver  to  the  master  in  chancery  of  Morgan 
county,  within  ten  days  after  acquiring  possession  of  the 
same,  so  many  of  said  bonds,  with  coupons  attached,  as  will 
produce  a  sum  sufficient  to  pay  the  claims  of  the  said  Schooley 
and  West,  and  the  costs  of  their  cross-bills  ;  that  the  said 
master  in  chancery  sell  said  bonds  so  delivered  to  him,  with 
coupons  attached,  at  public  sale,  for  cash,  and  apply  the  pro-  i 
ceeds  of  the  sale  to  the  payment  of  the  claims  of  said  Schooley 
and  West,  with  six  per  cent  interest  from  the  date  of  this 
decree,  and  costs  of  sale  and  costs  of  cross-bills,  adjudged  as 
aforesaid,  the  said  master  having  first  given  twenty  days' 
notice  of  the  time,  place  and  terms  of  sale,  by  publication  in 
some  newspaper  published  in  Jacksonville,  Illinois. 

"7th.  That  the  Peoria,  Pekin  and  Jacksonville  Railroad 
Company,  and  Isaac  L.  Morrison,  pay  the  costs  of  the  said 
suit  of  the  county  of  Morgan  against  the  Peoria,  Pekin  and 
Jacksonville  Railroad  Company  and  others. 

"8th.  That  the  county  of  Morgan  pay  the  costs  of  the  said 
suit  of  William  Thomas  against  the  county  of  Morgan  and 
others,  and  the  costs  of  the  cross-bills  of  Schooley  and 
West." 

Appeals  from  this  decree  are  prosecuted  by  the  county  of 
Morgan,  the  Peoria,  Pekin  and  Jacksonville  Railroad  Com- 
pany and  the  Illinois  River  Railroad  Company,  and  Isaac  L. 
Morrison,  all  of  whom  have  assigned  errors.  William  Thomas 
also  assigns  cross  errors. 

Mr.  J.  T.  Springer,  and  Messrs.  Dummer  &  Brown,  for 
the  appellant,  Morgan  County.  ■ 

Messrs.  McClure  &  Stryker,  and  Messrs.  Morrison  & 
Whitlock,  for  the  other  appellants. 

Mr.  William  Thomas,  for  the  appellees. 
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Mr.  Justice  ScHO I. Fir:r.D  delivered  the  opinion  of  the  Court: 

This  is  the  third  time  this  court  has  been  called  upon  to 
determine  questions  affecting  the  claim  of  William  Thomas 
to  a  portion  of  the  bonds  involved  in  this  controversy.  In  the 
first  case,  Thomas  et  al.  v.  The  County  of  Morgan,  39  111.  496, 
it  was  in  evidence,  as  it  is  now,  that  the  question  whether 
^lorsran  county  should  subscribe  for  $50,000  of  the  capital 
stock  of  the  Illinois  River  Railroad  Company,  payable  in  the 
bonds  of  the  county,  was  submitted  to  the  voters  of  that 
county  at  an  election  held  for  that  purpose,  on  the  1st  day  of 
September,  1856;  that  a  majority  of  the  legal  votes  cast  at 
such  election  Avere  in  favor  of  the  subscription  ;  that  at  the 
next  ensuing  December  term  of  the  county  court,  an  order 
was  made  and  entered  of  record,  directing  the  subscription  to 
be  made  ;  that  the  General  Assembly,  by  an  act  to  amend  the 
charter  of  the  Illinois  River  Railroad  Company,  approved 
January  29,  1857,  legalized  the  election  and  directed  the  sub- 
scri]ition  to  be  made,  and  the  bonds  to  be  issued  therefor; 
that  soon  after  the  passage  of  this  act  the  subscription  was 
made,  and  the  county  court,  by  an  order  absolute  in  its  terms, 
subsequently,  and  at  its  September  term,  1857,  directed  that 
the  bonds  be  issued  and  delivered  to  the  Illinois  River  Rail- 
road Company.  But  it  was  then  assumed  that  William  Thomas 
was  a  director  of  the  Illinois  River  Railroad  Company  at  the 
time  the  bonds  were  placed  in  the  hands  of  Elliott  &  Brown, 
whereas  it  now  appears  that  he  was  not  then,  nor  for  several 
months  afterwards,  such  director. 

In  the  next  case,  Thomas  v.  The  County  of  Morgan  et  al.  59 
111.  479,  the  questions  presented  grew  out  of  the  action  of  the 
court  below  in  sustaining  a  demurrer  to  complainant's  bill; 
and  the  allegations  of  the  bill  were,  necessarily,  assumed  to 
be  true.  Two  important  modifications  of  facts,  upon  which 
considerable  stress  was  tlien  laid  in  the  opinion  as  published, 
are  made  by  the  present  record.  1.  The  court  was  tiien  re- 
quired to  assume    that   the  Peoria,   Pekin   and   Jacksonville 
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Eailroad  Company  was  the  successor  of  the  Illinois  Hiver 
Railroad  Company,  in  the  sense  that  the  new  company  was 
but  a  reorganization  of  the  old  one,  possessing  the  same  prop- 
erty rights  and  burdened  with  the  same  obligations  and  duties, 
both  public  and  private.  2.  That  the  Peoria,  Pekin  and 
Jacksonville  Eailroad  Company  was  making  no  claim,  for 
itself,  to  the  bonds  in  controversy. 

By  the  case  now  presented,  the  Peoria,  Pekin  and  Jackson- 
ville Railroad  Company  is  a  totally  distinct  and  independent 
corporation  from  the  Illinois  River  Railroad  Company,  and 
claims  that  $20,000  of  the  bonds,  all  that  have  not  been  can- 
celed by  the  county,  were  delivered  to  it  by  the  county  in 
consideration  that  it  constructed  the  railroad  which  the  Illi- 
nois River  Railroad  Company  failed  to  construct,  between 
Virginia  and  Jacksonville  ;  that  it  thereby  became  the  law- 
ful owner  of  such  bonds,  free  from  any  claims  of  the  creditors 
of  the  Illinois  River  Railroad  Company  ;  that  it  has  since 
transferred  $10,000,  in  nominal  amount,  of  them  to  Isaac  L. 
Morrison,  who  has  since  transferred  $1000  of  them  to  inno- 
cent parties,  and  is  claiming  still  to  own  the  residue,  and 
that  it  still  retains  for  itself  the  other  $10,000,  in  nominal 
amount,  of  the  bonds,  and  insists  that  its  right  thereto  can 
not  be  questioned. 

The  difference  in  the  facts  thus  presented,  from  what  they 
formerly  appeared  to  the  court  to  be,  has  made  it  necessary 
to  re-examine,  with  some  care,  the  grounds  of  the  previous 
decisions  alluded  to,  and  having  done  so,  we  have  come  to 
the  conclusion  that  the  claim  of  William  Thomas  should  be 
sustained ;  not  for  the  reason  that  the  supposed  condition 
upon  which  the  bonds  Avere  placed  in  the  custody  of  Elliott  & 
Brown  was  performed,  but  because  no  such  condition,  so  far 
as  the  stockholders  and  creditors  of  the  Illinois  River  Rail- 
road Company,  including  ISIr.  Thomas,  were  concerned,  ever 
existed. 

The  subscription  which  the  county  court  wao  authorized 
to  make    Ipr  capital  stock    in    the  Illinois    River    Railroad 
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Company  by  the  vote  of  the  people,  and  the  subsequent  enact- 
ment of  the  legislature,  was  not  conditional,  but  absolute,  and 
the  subscription  made  pursuant  to  this  authority  was  uncondi- 
tional. It  was  made  prior  to  any  issue  of  bonds,  and  when 
made,  the  contract  between  the  county  on  the  one  side  and 
the  railroad  company  on  the  other  was  complete.  The  county 
was  then  legally  bound  to  issue  and  deliver  its  bonds  to  the 
company  in  conformity  with  the  terms  of  its  subscription,  and 
upon  its  doing  so,  the  company  was  bound  to  deliver  to  the 
county  the  requisite  certificate  showing  that  it  was  the  owner 
of  the  number  of  shares  subscribed  for  in  its  capital  stock. 
This  claim  for  unpaid  subscription  then  became  a  part  of  the 
assets  of  the  company.  Creditors  might  rely  upon  it  for  pay- 
ment of  their  debts  as  implicitly  as  upon  any  other  assets  of 
the  company,  and  this,  too,  although  the  company,  subse- 
quently to  the  making  of  the  subscription,  may  have  aban- 
doned all  proceedings  under  its  charter,  on  account  of  its  in- 
solvency. Henry  v.  The  Vermilion  and  Ashland  Railway  Co.  17 
Ohio,  187  ;  3Iiers  v.  Z.  and  M.  T.  Co.  11  Ohio,  273;  1  Red- 
field  on  Railways  (3d  Ed.)  170.  Or,  the  company  might  have 
sold  and  assigned  it  to  a  purchaser  in  good  faith,  and  a  court 
of  equity  would  have  protected  the  assignee  in  his  purchase 
and  enforced  for  his  benefit  payment  of  the  subscription. 
3Iorris,  Admr.  et  al.  v.  Cheney,  51  111.  451.  And,  upon  this 
principle,  it  was  said,  correctly,  as  we  think,  in  TJiomasv.  The 
County  of  Morgan  et  al.  supra,  that  the  two  orders  to  Allen  & 
McGrady,  subsequently  assigned  to  Thomas,  operated  as  an 
equitable  transfer  of  so  much  of  the  county  subscription  from 
the  railroad  company  to  Thomas.  The  fact  that  the  railroad 
company  was  honestly  indebted  to  Allen  &  McGrady  at  the 
time  the  orders  were  delivered  to  them — that  they  were,  in 
good  faith,  delivered  and  received  as  a  payment  of  so  much 
indebtedness,  and  that  the  purchase  of  Thomas  was  free  from 
objection — is  not  questioned. 

Whether  the  county  bonds  had  been  absolutely  delivered 
to  Elliott  &  Brown  for  the  company  before  the  orders  were 
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drawn,  or  not,  we  do  not  conceive  is  of  any  consequence. 
Thev  were  supposed  to  have  been,  and  for  that  reason  the 
orders  were  addressed  to  them.  But  the  object  in  giving  the 
orders  was  not  to  invest  Allen  &  McGrady  with  the  title  to 
any  particular  bonds  ;  it  was  simply  to  give  them  the  right  to 
have  bonds  of  the  county  to  that  amount,  thus  paying  that 
much  of  the  company's  indebtedness  by  transferring  to  them 
a  like  amount  of  indebtedness  from  the  county.  The  orders 
were  conclusive  on  the  company  whether  the  bonds  were  de- 
livered on  presentation  of  the  orders  or  not,  and  they  were 
notice  to  the  county  of  the  holder's  rights  if  brought  to  the 
knowledge  of  its  proper  officers  before  the  delivery  of  the 
bonds  in  payment  of  its  subscription.  The  company  could 
not,  after  delivering  the  orders,  make  claim  to  this  portion  of 
the  county's  indebtedness,  nor  could  the  county,  after  notice 
of  their  delivery,  before  payment  of  its  subscription,  disre- 
gard the  claim. 

If,  therefore,  the  bonds  have  been  delivered  to  the  railroad 
company,  the  debt  of  the  county  has  been  paid,  and  Thomas 
is  entitled  to  have  the  bonds  called  for  by  the  orders.  If  they 
have  not  been  delivered,  and  the  county  was  not  released  from 
its  obligation  to  deliver  them,  by  the  railroad  company,  prior 
to  receiving  notice  of  the  orders,  the  county  still  owes,  at  least, 
so  much  of  the  debt,  unless  Thomas  is,  by  some  act  of  Allen 
&  McGrady,  or  of  himself,  estopped  from  resorting  to  the 
county  for  payment ;  and  he  is  entitled  to  now  have  the  proper 
bonds  issued  and  delivered  to  him. 

It  appears  that  Allen  &  McGrady  had  entered  into  a  con- 
tract with  the  railroad  company  for  the  construction  of  the 
road,  and  that  it  was  provided  in  that  contract  that  the  bonds 
of  Morgan  county  should  be  applied  to  payment  for  work 
done  in  that  county  alone.  No  work  was  done  in  the  county, 
and  the  contract  was  abandoned  by  Allen  &,  McGrady  with- 
out the  fault  of  the  company.  Subsequently,  on  a  final  settle- 
ment between  Allen  &  McGrady  and  the  railroad  company, 
it  was  found  to  be  indebted  to  them  for  work  done  elsewhere, 
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and  the  orders  held  by  Thomas  were  given  to  them  by  the 
company  in  payment  of  such  indebtedness.  Had  the  contract 
not  been  abandoned,  Allen  &  ]\IcGrady  could  not,  in  attempt- 
ing to  enforce  it,  have  insisted  that  the  Morgan  county  bonds 
should  be  otherwise  applied  than  as  provided  by  the  contract. 
But  when  the  contract  was  abandoned  and  the  company  ac- 
knowledged an  indebtedness  to  them,  which  was  honestly  due, 
they  were  then  certainly  entitled  to  look  for  its  payment  to 
any  assets  of  the  company  which  were  available  for  the  pay- 
ment of  its  debts  generally.  The  subscription  being  absolute 
in  its  terms,  and  therefore  constituting  a  part  of  the  assets  of 
the  company,  R.  S.  Thomas  had  no  authority,  simply  as  pres- 
ident of  the  company,  to  consent  that  it  should  become  con- 
ditional; nor  could  the  county  make  such  claim  as  a  matter 
of  right.  As  was  held  in  Thomas  et  al.  v.  Morgan  County, 
supra,  R..  S.  Thomas  might,  however,  bind  himself  to  treat 
the  subscription  as  conditional,  and  so  might  other  creditors, 
or  the  stockholders  of  the  company.  But  there  is  no  evidence 
that  Allen  &  McGrady,  or  William  Thomas,  were  either  par- 
ties or  privies  to  any  arrangement  made  between  E..  S.  Thomas 
and  Morgan  county  with  regard  to  the  delivery  of  the  bonds 
due  from  the  county.  When  the  contract  between  Allen  & 
McGrady  and  the  railroad  company  was  made,  no  bonds  had 
been  issued,  and  the  county  stood  bound  by  the  terms  of  its 
subscription  to  deliver  them  to  the  company  without  any  con- 
ditions. 

It  would,  in  our  opinion,  be  going  too  far  to  say,  be- 
cause Allen  &  McGrady  made  a  contract  with  the  railroad 
company  to  receive  from  it  Morgan  county  bonds  for  payment 
of  work  to  be  done  in  Morgan  county  alone,  they  must  also 
be  held  to  have  agreed  that  the  subscription  of  Morgan  county 
was  changed  from  an  absolute  to  a  conditional  one.  They  had 
no  contract  with  Morgan  county,  and  had  nothing  to  do  in 
reference  to  its  obligations  to  the  company.  They  only  had 
to  look  to  the  company  for  the  bonds  when  their  work  was 
done,  in  conformity  with   the   contract,  and  could  not  have 
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had,  so  far  as  we  can  perceive,  the  slightest  motive  to  con- 
sent that  the  character  of  the  county  subscription  should  be 
changed.  Xor  can  we  perceive  how  any  act  of  theirs,  in  mak- 
ing a  contract  with  the  railroad  company,  could  have  so  far 
prejudiced  the  county  as  to  work  an  estoppel  in  favor  of  it 
and  against  them  with  regard  to  the  subscription.  The 
county's  obligations  were  fixed  and  known.  The  company 
was  entitled  to  have  the  bonds,  and  whether  it  made  condi- 
tional or  absolute  contracts  on  the  faith  of  them  was  a  matter 
to  be  solely  determined  by  it,  and  in  which  the  county  had 
no  other  concern  than  that  of  any  other  stockholder. 

It  can  not  be  questioned  that  it  was  competent  for  the  com- 
pany, under  proper  circumstances,  to  consent  that  Allen  & 
McGradv  should  abandon  their  contract  and  acknowledge 
anv  indebtedness  which  was  justly  due  them.  The  debtor, 
merely  as  such,  can  have  no  special  interest  in  the  question, 
whether  the  creditor  shall  permit  others  with  whom  he  con- 
tracts to  abandon  their  contracts  and  become  general  credit- 
ors or  not,  for  this  can  not  possibly  affect  his  debt.  These 
orders  were  issued  to  Allen  &  McGrady  as  creditors  of  the 
Illinois  River  Railroad  Company,  just  as  they  might  have 
been  to  any  other  creditor,  and  we  fail  to  discover  sufficient 
evidence  of  any  contract  or  act  of  estoppel  on  their  part  which 
Morgan  county  is  entitled  to  interpose  as  a  reason  why  they 
should  not,  in  common  with  other  creditors,  have  recourse  on 
its  bonds  as  assets  of  the  company. 

So  far  as  the  acts  of  William  Thomas  have  been  shown,  it 
appears  that  he  was  not  a  director  in  the  company  when  the 
bonds  were  issued,  and  had  no  connection  with  or  knowledge 
of  the  circumstances  attending  tlie"ir  delivery. 

Passing  from  this  branch  of  the  question,  it  becomes  neces- 
sary to  inquire  whether  the  evidence  shows  that  the  bonds 
were  actually  delivered  to  the  company  or  not.  The  prepon- 
derance, in  our  opinion,  is  clearly  that  they  were.  The 
bonds  were  ordered  to  be  delivered  by  the  county  court  at  its 
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September  term,  1857;  and  it  appears,  by  the  preamble  pre- 
ceding^ the  order,  as  entered  of  record,  that  R.  S.  Thomas  had 
certified  to  the  court  that  the  contract  for  the  construction  of 
the  road  provided  that  the  bonds  of  Morgan  county  were  to 
be  paid  out  for  work  done  in  that  county  and  not  elsewhere, 
but  the  order  itself  is  unqualified  by  any  conditions.  The 
record,  after  referring  to  the  law  authorizing  the  court  to 
issue  the  bonds,  and  directing  the  delivery  of  certain  bonds 
to  other  railroad  companies,  is  as  follows: 

"And,  whereas,  the  Illinois  River  Railroad  Company  has 
actuallv  undertaken  and  is  now  proceeding  with  the  con- 
struction of  so  much  of  said  last  mentioned  railroad  as  ex- 
tends from  Pekin,  in  Tazewell  county,  to  Virginia,  in  Cass 
countv,  and  R.  S.  Thomas  having  certified  to  this  court  that 
the  last  mentioned  company  have  placed  their  said  railroad 
under  contract,  to  be  completed  by  the  1st  day  of  December, 
1858,  from  Virginia,  in  Cass  county,  to  Jacksonville,  and  that 
it  is  provided  in  the  contract  for  the  construction  thereof  that 
the  Morgan  county  bonds  shall  be  expended  for  work  done  in 
Morgan  county,  and  not  elsewhere  ;  and  this  court  being  sat- 
isfied that  the  interest  and  advantage  of  the  county  will  be 
promoted  by  the  delivery  to  the  last  mentioned  company,  as 
hereinafter  provided,  of  the  bonds  heretofore  subscribed  by 
the  county  to  the  capital  stoclc  of  said  company,  it  is  therefore 
ordered  that  there  be  delivered  to  the  Illinois  River  Railroad 
Company  the  amount  of  $-^0,000  in  bonds  of  this  county,  of 
this  date,"  etc. 

Subsequent  to  the  making  of  this  order  and  the  issue  of 
the  bonds,  the  county  voted  as  a  stockholder  in  the  election 
of  directors  for  the  railroad  company,  and  for  two  years  it 
paid  the  interest  on  the  bonds. 

Opposed  to  the  presumptions  created  by  this  evidence  is 
only  the  recollection  of  the  county  judge  and  one  of  his  asso- 
ciates, to  the  effect  that  tlie  bonds  were  delivered  condition- 
ally, and  that  is  fully  balanced  by  the  contrary  recollection 
of  Elliott  &  Brown. 

10— 76th  III. 
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It  is  scarcely  reasonable  to  suppose  that  if  the  bonds  had 
not  been  intended  to  be  deb'vered  until,  and  as  the  work  on 
the  road  progressed  in  the  county,  the  record  would  have  been 
silent  in  this  respect;  and  it  is  still  less  reasonable  to  suppose 
that,  if  conditions  precedent  to  the  delivery  of  the  bonds  had 
been  agreed  upon,  there  would  not  have  been,  also,  some  defi- 
nite wav  prescribed  by  which  it  was  to  be  determined  when 
those  conditions  were  performed.  How  much,  and  what 
kind  of  work  was  to  be  done  before  any  bonds  were  to  be 
delivered?  Who  was  to  determine  when  the  requisite  amount 
and  quality  of  the  work  was  done?  If  there  was  a  condition 
precedent  to  the  delivery  of  the  bonds  to  be  performed,  as 
claimed,  these  were  important  questions,  and  yet  the  record 
contains  no  evidence  by  which  they  are  answered. 

That  it  was  expected  and  believed,  and  even  intended,  when 
the  bonds  were  issued,  that  they  were  to  be  paid  out  on  work 
to  be  done  in  Morgan  county,  and  not  elsewhere,  is  abun- 
dantly proved  ;  but  this  was  to  be  done  by  the  railroad  com- 
pany to  whom  the  bonds  were  rightfully  due,  and  not  by  the 
county. 

Where  a  party  receives  property  from  another  in  discharge 
of  a  precedent  liability,  and  the  party  delivering  the  jjrop- 
erty  has  no  legal  right  to  prescribe  its  future  disposition  or 
use,  as  in  the  present  instance,  the  mere  fact  that  when  he 
delivers  it  he  expects  and  intends  that  it  shall  be  applied  to  a 
particular  disposition  or  use,  does  not  make  such  an  applica- 
tion of  it  a  condition  precedent  to  the  vesting  of  title. 

What  has  been  said  with  regard  to  the  claim  of  Thomas, 
will  apply  with  equal  force  to  that  of  Schooley,  and  no  objec- 
tions have  been  urged  against  the  claim  of  West. 

The  views  we  have  expressed  in  regard  to  the  claims  against 
the  county,  leave  but  little  to  be  added  on  the  question  be- 
tween the  county  and  the  Peoria,  Pekiu  and  Jacksonville 
Railroad  Company,  and  Isaac  L.  Morrison. 

The  trustees,  under  the  deed  of  trust  from  the  Illinois 
River  Railroad  Company,  and  Allen,  Arnold  and  Trowbridge, 
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described  in  the  act  of  incorporation  as^'holders  of  bonds  or 
ol)lii:-:itions  secuved  bv  the  deed  of  trust,  and  their  associates, 
who  should  thereafter  become  purchasers  at  the  sale  under 
the  deed  of  trust."\vere  incorporated  as  the  Peoria,  Fekin  and 
Jacksonville  Railroad  Company,  and  empowered  to  purchase 
and  own  the  franchise  and  property  of  the  Illinois  River  Rail- 
road Company,  and  upon  such  jnirchase  and  ownership,  to  be 
invested  with  all  the  corporate  powers,  privileges,  rights, 
immunities,  etc.,  theretofore  given  or  granted  to  the  Illinois 
River  Railroad  Company. 

Until  the  title  of  the  Illinois  River  Railroad  Company  was 
legally  divested,  the  Peoria,  Pekin  and  Jacksonville  Railroad 
Company  owned  no  franchise  or  railroad,  and  of  course  had 
no  authority  to  exercise  the  incidental  immunities,  privileges 
and  powers  connected  with  such  ownership.  Deriving  its  title 
under  the  sale,  it  took  what  it  purchased,  subject  to  no  liens 
or  claims  save  such,  if  any,  as  were  paramount  to  the  deed  of 
trust  under  which  the  sale  was  made.  The  act  of  incorpora- 
tion imposed  no  conditions  subject  to  which  the  purchase 
under  the  deed  of  trust  was  to  be  made,  and  the  consequent 
rights  and  privileges  enjoyed.  It  neither  provided  that  the 
stockholders  in  the  Illinois  River  Railroad  Company  should 
be  stockholders  in  the  Peoria,  Pekin  and  Jacksonville  Rail- 
road Company,  nor  that  the  latter  company  should  be  liable 
for  the  payment  of  debts  due  from  the  former.  The  franchise 
granted  was  upon  a  new  and  valuable  consideration,  n  oving 
from  parties  other  than  those  who  composed  the  Illinois  River 
Railroad  Company.  The  effect  of  the  act  was  simply  to  cre- 
ate a  legal  entity,  capable  in  law  of  purchasing,  owning  and 
using  that  which  was  conveyed  by  the  deed  of  trust. 

Both  upon  principle  and  authority,  therefore,  the  Peoria, 
Pekin  and  Jacksonville  Railroad  Company  was  not  a'  reor- 
ganization of  the  Illinois  River  Railroad  Company,  but  a 
new  and  totally  independent  corporation.  Bruffett  v.  G.  W. 
Ry.  Co.  25  111.  353;  Villar  v.  Mihoauhee  and  Prairie  DuGhien 
R.  R.   Co.  17  Wis.  497;  ^ith  v.  Chicago  and  Northwestern 
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Railway  Co.  18  id.  17;  Commomcealth  v.  Passenger  Railway 
Co.  52  Pa.  (St.)  506  ;  8.  and  S.  E.  R.  R.  Co.  v.  Barnhill  Town- 
ship, 74  111. . 

The  Peoria,  Pekin  and  Jacksonville  Railroad  Company 
acquired  no  claim  to  the  Morgan  county  bonds  at  the  sale 
under  the  deed  of  trust,  because  they  were  neither  expressly 
nor  by  necessary  implication  included  within  its  terms;  and 
it  is,  for  that  reason,  unnecessary  to  inquire  whether  they 
were  turned  over  to  the  trustees,  or  whether  the  trustees  re- 
nounced all  claim  to  them.  Their  powers  and  duties  were 
measured  by  the  deed,  and  could  not  have  been  otherwise 
enlarged.  The  language  of  the  charter  of  the  Illinois  River 
Railroad  Company  was,  undoubtedly,  comprehensive  enough 
to  have  enabled  it  to  include  the  bonds  in  the  deed,  but  it 
was  not  compelled  to  do  so,  and  it  was  not  done. 

The  bonds,  then,  remaining  as  assets  of  the  Illinois  River 
Railroad  Company,  could  not  have  been  donated  by  the  couutv 
to  the  Peoria,  Pekin  and  Jacksonville  Railroad  Company. 
Nor  was  it  competent  for  the  legislature,  by  enactment,  to 
make  such  donation.  1  Redfield  on  Railways,  3d  Ed.  168-9. 
They  were  a  trust  fund,  to  be  held  for  the  payment  of  the 
debts  of  the  company  to  which  they  belonged,  and  this,  even 
if  the  failure  of  that  corporation  tp  exercise  its  corporate 
powers  had  worked  its  dissolution.  James  v.  Woodruff  et  al. 
2  Paige,  541 ;  same,  again  reported  in  2  Deuio,  574 ;  Angell 
&  Ames  on  Corp.  5  Ed.  779a;  1  Redfield  on  Railways,  sjzpra. 

But  it  is  said,  in  this  view  of  the  case,  the  decree  is  erro- 
neous, for  the  county  is  not  interested  as  to  who  may  be  in 
possession  of  the  bonds.  We  think  differently.  As  a  stock- 
holder in  the  Illinois  River  Railroad  Company,  the  county  is 
interested  in  the  preservation  of  its  assets,  and  their  appro- 
priation to  the  payment  of  its  debts.  It  is,  moreover,  inter- 
ested in  having  its  bonds  restored  to  the  custody  whence  they 
were  improperly  removed,  that  its  obligations  to  others  hav- 
ing claims  upon  them  may  be  discharged. 

Perceiving  no  error  in  the  decree  of  the  court  below,  it  is 
affirmed.  Decree  affirmed. 
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Daniel  Otmer 


The  People  of  the  State  of  Illinois. 

1.  Evidence — instruction  as  to  the  credibility  of  witness.  Oa  the  trial 
of  a  party  indicted  for  murder,  the  defendant  was  sworn  and  testified, 
and  the  court  instructed  the  jury  that  if  thej^  believed,  from  all  the  evi- 
dence, that  he  had  knowingly  sworn  falsely,  in  regard  to  any  material 
point  in  the  case,  they  ougJit  to  disregard  his  testimony  on  all  material 
points,  except  so  far  as  he  was  corroborated  by  other  evidence  in  the  case: 
Held,  that  the  instruction  was  erroneous.  It  would  have  been  proper  if 
it  had  told  the  jury  they  might  disregard  his  testimony,  etc.,  leaving  the 
jury  to  determine  for  themselves  whether  to  give  his  testimony  any 
weight. 

2.  Same — sufficiency  of  circumstantial  evidence  to  convict.  "What  cir- 
cumstances will  amount  to  proof,  can  never  be  matter  of  general  defini- 
tion. The  legal  test  is,  the  sufficiency  of  the  evidence  to  satisfy  the  under- 
standing and  conscience  of  the  jurj-.  Absolute  certainty  is  not  essen- 
tial to  proof  by  circumstances,  but  it  is  sufficient  if  they  produce  moral 
certainty  to  the  exclusion  of  every  reasonable  doubt. 

3.  Same — imtructioii  as  to  sufficiency  of  circumstantial  evidence.  On 
the  trial  of  one  for  murder,  the  court  instructed  the  jury  that  if  they 
believed,  from  the  evidence,  beyond  a  reasonable  doubt,  that  the  accused 
deliberately  and  intentionally  shot  and  killed  the  deceased,  as  charged, 
they  should  find  the  defendant  guilty;  and  that  in  such  case,  it  mattered 
not  that  the  evidence  was  circumstantial,  or  made  up  from  facts  and 
Mrcnmstances,  provided  the  jury  believed  such  facts  and  circumstances 
pointing  to  his  guilt  to  have  been  proven  beyond  a  reasonable  doubt: 
Held,  that  the  latter  part  of  the  instruction  was  calculated  to  mislead  the 
jury.  It  should  have  left  it  to  the  jury  to  further  find  whether  such  facts 
»nd  circumstances  were  sufficient  to  satisfy  their  minds  and  consciences 
of  the  defendant's  guilt. 

4.  New  trial — in  criminal  case.  Where  a  defendant  was  convicted 
of  the  crime  of  murder,  in  the  shooting  of  another  while  he  was  travelling 
along  the  public  highway,  and  a  witness  whose  credibility  was  not 
impeached,  and  whose  testimony  seemed  to  be  reliable,  testified  that  at 
the  time  of  the  shooting,  the  defendant  was  at  her  house,  some  six  or 
seven  hundred  yards  distant  from  where  the  shooting  took  place,  and 
had  been  there  for  some  time  before,  it  was  held,  that  this  evidence  was 
Buch  as  to  raise  a  reasonable  doubt  of  the  defendant's  guilt,  there  being  no 
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positive  testimony  that  he  did  the  shooting,  but  only  facts  and  circum- 
stances tending  to  prove  that  he  did  it,  and  the  judgment  was  reversed, 
and  remanded  for  a  new  trial.  ■ 

Writ  of  Error  to  the  Circuit  Court  of  Hancock  county; 
the  Hon.  Joseph  Sibley,  Judge,  presiding. 

Messrs.  Scofield  &  Hooker,  and  Messrs.  Marsh  & 
Marsh,  for  the  plaintiff  in  error. 

Mr.  B.  F.  Peterson,  State's  Attorney,  and  Messrs.  Lane 
<fe  Fini.ay,  for  the  People. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  against  Daniel  Otiner,  in  the  county 
of  Hancock,  for  the  murder  of  one  Jacob  Jingst. 

At  the  October  term,  1874,  of  the  circuit  court  of  Hancock 
county,  a  trial  was  had  before  a  jury,  which  resulted  in  a 
verdict  of  guilty  against  Otmer,  and  he  was  sentenced  to 
imprisonment  in  the  Penitentiary  for  a  term  of  thirty  years. 

The  defendant  brings  the  record  here  by  writ  of  error,  and, 
to  reverse  the  judgment  of  the  circuit  court,  relies  upon  two 
errors. 

First.  That  the  court  erred  in  giving  instructions  Nos.  5 
and  7|-  for  the  people. 

Second.     That  the  verdict  of  the  jury  is  not   sustained  by  , 
the  evidence.  | 

The  fifth  instruction  given  for  the  people,  to  which  excep- 
tion was  taken,  is  as  follows: 

"That  if  the  jury  believe,  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  deliberately  and  inten- 
tionally shot  Jacob  Jingst  on  or  about  the  14th  day  of  Octo- 
ber, 1873,  in  Hancock  county,  Illinois,  as  said  Jingst  was 
passing  along  the  public  road,  and  that  from  the  effects  of 
such  shooting  the  said  Jingst  died,  as  charged  in  the  indict- 
ment, then  the  jury  should  find  the  defendant  guilty;  and  in 
that  case  it  matters  not  that  such  evidence  is  circumstantial,  j 
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or  made  up  from  facts  and  circumstances,  provided  the  jury 
believe  such  facts  and  circumstances  pointing  to  his  guilt 
to  have  been  proven  bevond  a  reasonable  doubt." 

It  is  said  in  Starkie  on  Evidence,  vol.  1,  sec.  79,  "What 
circumstances  will  amount  to  proof,  can  never  be  matter  of 
general  definition.  The  legal  test  is,  the  sufficiency  of  the 
evidence  to  satisfy  the  understanding  and  conscience  of  the 
jury.  On  the  one  hand,  absolute,  metaphysical  and  demon- 
strative certainty  is  not  essential  to  proof  by  circumstances. 
It  is  sufficient  if  they  produce  moral  certainty  to  the  exclu- 
sion of  every  reasonable  doubt ;  even  direct  and  positive  tes- 
timony does  not  afford  grounds  of  belief  of  a  higher  and 
superior  nature." 

While  the  jury  have  no  right  to  acquit  upon  trivial  suppo- 
sitions and  remote  conjectures,  yet  they  should  not  "  condemn 
unless  the  evidence  exclude  from  their  mind  all  reasonable 
doubt  as  to  the  guilt  of  the  accused." 

Although  the  instruction  was  carefully  drawn,  yet  the  lat- 
ter clause  of  it  was  calculated  to  mislead  the  jury. 

The  jury  may  have  believed  the  facts  and  circumstances 
pointing  to  defendant's  guilt  were  proven,  and  yet  they  may 
not  have  regarded  the  facts  and  circumstances  so  proven 
sufficient  to  satisfy  their  understanding  and  conscience  of 
the  defendant's  guilt,  but  notwithstanding  this,  they  were 
told  by  the  instruction  it  was  their  duty  to  convict. 

Before  the  jury  could  be  justified  in  returning  a  verdict 
of  guilty,  they  should  have  believed  the  facts  and  circum- 
stances pointing  to  defendant's  guilt  proven  beyond  a  reason- 
able doubt,  and  that  these  facts  and  circumstances  in  proof 
were  sufficient  to  establish  upon  the  defendant  the  crime  of 
which  he  was  charged,  beyond  such  doubt. 

Instruction  No.  7^,  complained  of,  was  as  follows  : 

"The  court  instructs  the  jury  that,  if  they  believe  from  all 
the  evidence,  that  the  defendant  has  knowingly  sworn  falsely 
in  regard  to  any  material  point  in  this  case,   they   ought  to 
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disregard  his  testimony  on  all  material  points,  excepting  so 
far  as  he  is  corroborated  by  other  evidence  in  the  case." 

The  word  '^ought."  as  here  used,  means,  in  its  ordinary 
sense,  to  be  held  or  bound  in  duty  or  moral  obligation. 

We  understand  it  to  be  a  rule  of  law,  well  settled,  that  the 
jurv  are  the  sole  judges  of  the  weight  to  be  given  to  the  tes- 
timonv  of  each  witness.  It  is  also  the  peculiar  province  of  the 
jury  to  pass  upon  and  determine  the  credibility  of  a  witness. 

In  the  case  of  Chittenden  v.  Evans,  41  111.  251,  where  the 
court  instructed  the  jury  that  the  evidence  of  one  witness,  with 
corroborating  evidence,  was  entitled  to  greater  weight  than 
the  evidence  of  another  witness,  this  court  held  the  instruc- 
tion erroneous,  and  said,  while  this  may  be  true  as  a  matter 
of  fact,  it  is  certainly  not  so  as  a  rule  of  law. 

On  the  trial  of  a  cause,  the  court  should  leave  the  jury  per- 
fectly free  and  untrammeled  to  pass  upon  the  credibility  of 
each  witness,  and  to  determine  for  themselves  the  weight  to 
be  given  to  the  evidence. 

In  no  other  manner  can  they  properly  exercise  the  func- 
tions given  them  by  our  laws  as  judges  of  the  facts,  and  in  no 
other  wav  can  justice  be  properly  administered  under  our 
system  of  trial  by  jury 

This  instruction  was  erroneous  for  the  reason  that  it  usurped 
the  province  of  the  jury,  and  directed  them  that  they  ought 
absolutely  to  disregard  the  evidence  of  the  defendant  upon  a 
certain  contingency.  That  it  would  have  been  proper  for  the 
court  to  have  instructed  the  jury  that  they  might  disregard 
the  evidence  of  the  defendant,  if  they  believed  from  the  evi- 
dence he  had  knowingly  sworn  falsely  upon  a  material  point, 
except  so  far  as  he  was  corroborated  by  other  evidence,  is 
undoubtedly  true;  but  in  lieu  of  doing  this,  when  the  court 
directed  them  in  absolute  terms,  this  took  away  their  rights 
as  jurors,  and  did  not  allow  that  unbiased  deliberation  which 
was  due  to  the  defendant  from  the  jury,  when  his  life  was  in 
their  hands. 
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The  last  point  relied  upon  by  the  defendant  is,  that  the 
verdict  is  not  sustained  by  the  evidence. 

We  have  examined  the  testimony  with  care,  and  while  we 
are  reluctant  to  disturb  the  verdict  of  a  jury  upon  this  ground, 
yet  we  are  satisfied,  from  an  inspection  of  the  whole  record, 
that  the  sacredness  of  individual  rights  demands,  and  the 
interest  of  society  requires,  that  another  jury  should  pass 
upon  the  case. 

If  the  defendant  is  guilty  of  the  crime  with  which  he  stands 
charged,  he  should  be  convicted  and  suffer  the  penalty  of  the 
law.  If,  on  the  other  hand,  he  is  innocent,  a  due  regard  for 
the  rights  of  all,  and  a  proper  administration  of  the  laws, 
require  that  he  should  be  acquitted. 

While  we  do  not  propose  to  enter  upon  a  discussion  of  the 
evidence,  or  in  any  manner  prejudice  another  trial  by  what 
we  may  say  in  regard  to  the  testimony,  yet  the  record  before 
us  contains  evidence  upon  one  branch  of  the  case,  which 
seems  to  be  entirely  reliable,  and  which,  when  it  is  given  due 
weight,  raises  a  doubt  so  serious,  in  regard  to  the  guilt  of 
the  defendant,  that  we  can  not,  in  due  regard  to  the  rights 
of  the  defendant,  under  the  law,  decline  to  remand  for  another 
trial. 

We  allude  to  the  evidence  of  Mrs.  Henike,  which  tends  to 
establish  the  fact  that  at  the  very  time  Jingst  was  shot  and 
received  the  wounds  from  which  he  died,  on  the  road  from 
Warsaw  to  his  residence,  the  defendant  was  at  the  house  of 
Mr.  and  Mrs.  Henike,  a  distance  of  six  or  seven  hundred 
yards  from  the  place  where  the  crime  is  alleged  to  have  been 
committed. 

The  deceased  lived  about  one  mile  from  Warsaw.  On  the 
14th  of  October,  1873,  about  sunset,  he  went  to  Warsaw  with 
a  load  of  corn,  and  returned  in  about  one  hour.  A  short  time 
after  dark,  while  riding  in  his  wagon  on  the  road  home,  he 
was  shot  by  some  one,  and  from  the  effects  of  the  wounds 
received  he  died. 
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Mrs.  Henike  testified  that,  on  the  day  of  the  murder,  she 
had  been  to  Warsaw,  Avith  her  children,  and  returned  at  sun- 
down; that  the  defendant  was  at  her  house,  and  took  her 
horse  and  unharnessed  him,  and  then  went  into  the  house 
and  remained  there  until  a -messenger  came  with  the  news 
that  deceased  had  been  shot. 

If  it  be  true,  as  the  evidence  of  this  witness  tends  to  show, 
that  the  defendant,  from  sun-down  until  the  crime  was  com- 
mitted, was  all  the  time  at  her  house,  then  it  can  not  be  pre- 
tended he  is  guilty  of  the  crime  ;  and  as  the  evidence  at  least 
raises  a  serious  doubt  in  regard  to  defendant's  guilt,  we  are 
of  opinion  the  facts  should  besubmitted  to  another  jury. 

For  the   errors  indicated,  the  judgment  will    be  reversed, 

and  the  cause  remanded  for  another  trial. 

Judgment  reversed. 


Jeremiah  Driscoll  et  al. 

V. 

Andrew  J.  Taistnock  et  al. 

1.  V s\mY— fo7'feiture  of  whole  of  the  interest.  Under  the  act  of  1857, 
relating  to  interest,  where  a  party  reserves  a  greater  rate  of  interest  than 
ten  per  cent  per  annum,  he  will  forfeit  the  whole  of  the  interest,  and  can 
only  collect  the  principal  sum  after  deducting  payments. 

2.  On  bill  to  foreclose  a  deed  of  trust  given  for  $455,  the  answer  set 
up  that  the  note  and  deed  of  trust  were  given  for  but  $350,  and  that  $105 
was  added  for  usurious  interest.  The  complainant,  in  his  replication, 
admitted  the  note  was  given  for  the  loan  of  $350.  The  bill  also  admitted 
the  payment  of  $140  on  the  note:  Held,  that  b}'  reserving  usurious  inter- 
est in  the  note,  the  complainant  was  only  entitled  to  recover  the  sum  of 
$350,  less  the  payment  admitted. 

3.  Chancery  practice — preserving  evidence.  There  is  no  rule  better 
settled  in  this  State  than  that  the  complainant,  to  maintain  a  decree  in  his 
favor,  must  preserve  the  evidence  on  which  it  is  based,  in  the  record,  and 
failing  to  do  so  the  decree  will  be  reversed. 
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Writ  of  Error  to  the  Circuit  Court  of  Montgomery 
county;  the  Hon.  H.  M.  Vandevrer,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Andrew  J.  Tannock 
and  George  P.  Fowler  against  Jeremiah  Driscoll  and  others, 
to  foreclose  a  deed  of  trust.  Fowler  being  the  trustee  in  the 
deed  of  trust.     The  facts  are  stated  in  the  opinion. 

Mr.  A.  N.  Kingsbury,  for  the  plaintiffs  in  error. 

Mr.  W.  T.  CoALE,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Plaintiffs  in  error  filed  a  bill  to  obtain  a  sale  of  real  estate 
conveyed  to  a  trustee  to  secure  a  note  given  to  Tannock  by 
Driscoll.  The  note  was  for  $455,  upon  which  Tannock,  in 
his  bill,  admitted  payments  amounting  to  $140.  It  was  pay- 
able eighteen  months  after  date,  with  ten  per  cent  interest 
till  due,  and  thirty-six  per  cent  per  annum  as  damages  after 
maturity. 

Driscoll  answered  the  bill,  admitting  giving  the  note  ;  al- 
leges that  the  note  was  given  for  but  $350,  and  that  $105  was 
added  in  the  note  for  usurious  interest.  The  answer  also 
claims  larger  payments  than  are  set  up  in  the  bill. 

Complainant  filed  a  replication,  in  which  he  admits  that 
the  note  was  given  for  the  loan  of  $350,  but  denies  that  there 
was  paid  on  the  note  more  than  $140.  Thereupon,  the  case 
was  heard  on  bill,  answers,  replication,  exhibits  and  proofs, 
as  is  recited  in  the  decree,  and  the  court  rendered  a  decree  in 
favor  of  complainant,  for  $375  and  costs.  It  fixed  a  time  for 
payment  of  the  money,  and  directed  that,  in  case  of  a  default 
therein,  the  premises  be  sold  to  raise  the  same. 

The  evidence,  beyond  the  exhibits,  is  not  preserved  in  the  re- 
cord, and  plaintiffs  in  error  urged  that,  inasmuch  as  complain- 
ant admitted  that  the  note  was  usurious,  the  court  erred  in  ren- 
dering a  decree  for  more  than  the  sum  actually  loaned.     The 
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third  section  of  the  act  of  1857,  (Sess.  Laws,  p.  45,)  provides, 
that  if  anv  person  or  corporation  shall  contract  to  receive  a 
greater  rate  of  interest  than  ten  per  cent  upon  any  contract, 
written  or  verbal,  such  person  or  corjioration  shall  forfeit  the 
whole  of  the  interest,  and  shall  be  entitled  only  to  recover 
the  principal  sum  due  to  such  person  or  corporation.  Now, 
from  the  answers  and  replication,  it  stands  admitted  that  the 
contract  in  this  case  was  for  more  than  ten  per  cent  interest, 
and  brings  the  case  fully  within  the  provisions  of  the  statute, 
and  the  decree  allowing  $125  interest  is  manifestly  erroneous. 
It  is  palpably  in  violation  of  the  clear  and  unmistakable  pro- 
visions of  the  statute.  We  are  at  a  loss  to  comprehend  how 
such  a  decree  could  have  been  rendered  in  the  face  of  such 
an  enactment. 

But  it  is  answered,  that  the  decree  states  that  there  was 
other  evidence.  If  so,  it  was  not  preserved  in  the  record. 
And  there  is  no  rule  better  settled,  and  none  much  more  fre- 
quently repeated,  than  that  the  complainant,  to  maintain  his 
decree,  must  preserve  the  evidence  on  which  it  is  based  in  the 
record,  and  failing  to  do  so  the  decree  will  be  reversed. 

In  this  case  there  are  minor  defendants,  whose  interests 
may  be  seriously  affected  by  the  decree,  and  it  has  ever  been 
held  in  this  court,  to  pass  upon  and  cut  off  rights  of  minor 
defendants,  there  must  be  satisfactory  evidence,  and  it  must 
be  preserved  in  the  record,  or  the  decree  will  be  reversed. 
There  can  be  no  presumption  that  they  waived  any  rights  or 
estopped  themselves  from  setting  up  the  defense  of  usury,  as 
their  father,  from  whom  they  inherit,  purchased  a  portion  of 
the  land  from  Driscoll,  and  he  and  they  took  it  with  the  right 
to  set  up  the  usury  on  a  foreclosure.  But  as  to  adult  defend- 
ants, the  evidence  must  be  preserved  in  the  record  in  one  of 
the  modes  required  by  the  rules  of  chancery  practice.  It  was 
for  the  complainant  to  make  out  his  case.  He,  in  doing  so, 
admitted  that  he  had  an  indebtedness  of  but  $350,  and  that 
the  balance  of  his  claim  was  for  interest,  and  that  it  was  usu- 
rious.    That  showing  would  entitle  him  only  to  the  balance 
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of  the  principal,  after  deducting  the  payments  he  admits  to 
have  been  made.  Under  the  interest  laws  that  Avould  be  all 
he  could  recover  on  this  record. 

If  there  was  evidence  which  would  sustain  this  decree 
above  that  amount,  it  should  have  been  preserved  in  the  re- 
cord. On  the  pleadings,  as  they  are  made  up,  we  are  unable 
to  even  conjecture  how  evidence  could  have  been  received 
that  could  sustain  the  decree  for  the  sura  decreed  to  be  paid. 

The  decree  of  the  court   below  must  be  reversed  and  the 

cause  remanded. 

Decree  reversed. 


I 


Mary  J.  Gobble 


John  M.  Lifder. 

1.  Liquidated  DAMAGES — intention  determines  whether  provision  is  for, 
or  is  a  penalty.  The  question  whether  the  sum  named  in  an  agreement 
to  secure  performance  will  be  treated  as  liquidated  damages  or  as  a  pen- 
alty, is  to  be  determined  in  accordance  with  the  intention  of  the  con- 
tracting parties. 

2.  Same — rule  for  determining.  Where  the  parties  to  an  agreement 
have  expressly  declared  the  sum  to  be  intended  as  a  forfeiture  or  penalty, 
and  no  other  intent  is  to  be  collected  from  the  instrument,  it  will  generally 
be  so  treated,  and  the  recovery  will  be  limited  to  the  damages  sustained 
by  the  breach  of  the  covenant  it  was  to  secure. 

3.  On  the  other  hand,  it  will  be  inferred  the  parties  intended  the 
sum  named,  as  liquidated  damages,  when  the  damages  arising  from  the 
breach  are  uncertain,  and  are  not  capable  of  being  ascertained  by  any 
satisfactory  and  known  rule,  or  where,  from  the  nature  of  the  case  and 
the  tenor  of  the  agreement,  it  is  apparent  the  damages  have  already  been 
the  subject  of  actual  and  fair  calculation  and  adjustment. 

4.  Where  the  agreement  is  in  the  alternative  to  do  some  particular 
thing  or  pay  a  given  sum  of  money,  the  court  will  hold  the  party  failing, 
to  have  had  his  election,  and  compel  him  to  pay  the  money. 

5.  Same — agreement  to  exchange  farms.  Where  a  written  contract  for 
the  exchange  of  farms  provided  that  in  case  either  party  failed  to  make 
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the  deed  in  exchange  at  the  appointed  time,  such  party  would  "  forfeit 
and  pay  as  damages"  to  the  other  the  sum  of  $1500:  Reld,  that  in  view 
of  the  nature  of  the  contract,  the  difficulty  of  proving  the  actual  damages, 
and  from  the  words  used,  the  sum  named  was  to  be  regarded  as  liquidated 
damages,  and  recoverable  on  a  breach  of  the  agreement. 

Appeal  from  the  Circuit  Court  of  Macoupin  county ;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Mary  J.  Gobble 
against  John  M.  Linder,  upon  an  agreement  for  the  exchange 
of  farms  between  the  parties.  The  facts  may  be  found  in  the 
opinion  of  the  court. 

Messrs.  Gwix  &  Hamilton,  for  the  appellant. 

Mr.  D.  M.  Woodson,  and  Mr.  W.  R.  Welch,  for  the 
appellee. 

Mr.  Justice  Scott  delivered  the  opinion    of  the   Court: 

The  written  contract  between  the  parties  to  this  suit  obli- 
gated them  to  exchange  farms.  It  contained  a  provision,  in 
case  either  one  failed  to  make  the  deed  in  exchange  at  the 
appointed  time,  such  party  would  "forfeit  and  pay  as  damages'' 
to  the  other  the  sum  of  $1500.  Plaintiff  was  ready,  and 
offered  to  perform  the  agreement  on  her  part,  but  defendant 
having  failed  to  make  a  deed,  as  he  had  contracted  to  do, 
this  suit  was  brought  to  recover  the  sum  named  in  the  con- 
tract. 

The  agreement  is  set  out  in  the  declaration  in  hcec  verba, 
with  all  proper  averments,  to  which  defendant  interposed  a 
demurrer.  It  was  agreed  by  the  parties,  the  court  might,  on 
the  demurrer,  determine  the  legal  construction  to  be  placed 
upon  the  contract,  Avhether  the  sum  specified  was  liquidated 
damages,  or  in  the  nature  of  a  penalty  for  the  non-performance 
of  the  contract,  and  in  the  event  the  court  should  hold  the 
sum  was  liquidated  damages,  judgment  should  be  rendered 
for  plaintiff  for  $1500 ;  but  should  the  sum  be  held  as  penalty. 
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then,  in  that  case,  plaintiff  agreed  the  actual  damages  suffered 
did  not  exceed  $50,  and  judgment  should  be  rendered  for  that 
amount.  Construing  the  contract,  the  court  held  the  sura 
named  was  penalty,  and  not  liquidated  damages.  The  correct- 
ness of  that  decision  is  the  only  point  pressed  on  the  atten- 
tion of  the  court  on  this  appeal. 

No  branch  of  the  law  is  involved  in  more  obscurity,  by 
contradictory  decisions,  than  whether  the  sum  named  in  an 
agreement  to  secure  performance  will  be  treated  as  liquidated 
damages  or  as  ]>enalty.  All  authorities,  however,  agree  the 
question  is  to  be  determined  in  accordance  with  the  inten- 
tions of  the  contracting  parties.  Loiv  v.  Nolte,  16  111.  475  ; 
Peine  v.  Weher,  47  111.  41. 

It  is  the  difficulty  in  ascertaining  what  was  meant,  that  has 
given  rise  to  so  many  conflicting  cases.  Text  writers  have 
undertaken  to  deduce  rules  from  the  adjudged  cases,  by  which 
the  intention  of  the  parties  may  be  ascertained.  But  as  each 
case  must  depend  on  its  own  peculiar  and  attendant  circum- 
stances, such  rules  are  seldom  of  any  practical  utility.  Some 
general  principles,  however,  may  be  regarded  as  settled. 

Where  the  parties  to  the  agreement  have  expressly  declared 
the  sum  to  be  intended  as  a  forfeiture  or  penalty,  and  no  other 
intent  is  to  be  collected  from  the  instrument,  it  will  generally 
be  so  ti'eated,  and  the  recovery  will  be  limited  to  the  damages 
sustained  by  the  breach  of  the  covenant  it  was  to  secure.  On 
the  other  hand,  it  will  be  inferred  the  parties  intended  the 
sum  named  as  liquidated  damages  where  the  damages  arising 
from  the  breach  are  uncertain,  and  are  not  capable  of  being 
ascertained  by  any  satisfactory  and  known  rule,  or  where, 
from  the  nature  of  the  case  and  the  tenor  of  the  agreement, 
it  is  apparent  the  damages  have  already  been  the  subject  of 
actual  and  fair  calculation  and  adjustment.  Of  the  latter 
sort,  says  Mr.  Greenleaf,  are  agreements  "to  convey  land,  or, 
instead  thereof,  to  })ay  a  certain  sum."  2  Greenleaf  on  Ev. 
sees.  258,  259. 
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On  a  review  of  the  cases,  Mr.  Sedgwick,  in  his  work  on 
Damages,  says  certain  principles  seem  deducible  from  them; 
among  others,  that  where  the  agreement  is  in  the  alternative, 
to  do  some  particular  thing  or  pay  a  given  sum  of  money, 
the  court  will  hold  the  party  failing,  to  have  had  his  election, 
and  compel  him  to  pay  the  money.  Sedgwick  on  Meas.  Dam. 
side  p.  421.  Without  entering  upon  an  examination  of  the 
adjudged  cases,  it  is  sufficient  to  say,  they  fully  support  the 
text  cited. 

We  are  of  opinion  the  case  at  bar  comes  within  the  princi- 
ples announced.  Plaintiff  and  defendant  had  agreed  to 
exchange  large  and  valuable  farms,  which  would  usually 
involve  the  making  of  new  plans,  and  might  render  neces- 
sary the  expenditure  of  considerable  sums  of  money.  To 
what  extent  it  would  inconvenience  a  party  could  not  readily 
be  foretold  or  anticipated.  In  case  of  a  breach  of  the  agree- 
ment it  would  be  difficult  to  estimate  and  prove,  with  any 
degree  of  certainty,  the  amount  of  damages  sustained,  and 
for  that  reason  we  may  well  presume,  in  the  language  of  the 
books,  the  damages  have  been  the  subject  of  calculation  and 
adjustment,  and  the  sum  named  was  the  amount  definitely 
agreed  upon.  It  does  not  militate  against  the  principle,  that 
the  damages  actually  suffered  may  be  small  in  comparison 
with  the  sum  mentioned  in  the  agreement.  Under  less  favora- 
ble circumstances  they  might  have  been  greater,  depending  on 
the  outlavs  in  making  arrangements  to  carry  into  execution 
the  undertaking.  At  all  events,  the  defendant  had  his  election 
to  make  the  deed  to  plaintiff  conveying  the  land  to  her,  or  to 
rescind  the  contract  on  payment  of  a  stipulated  sum  of  money. 
He  chose,  for  reasons  no  doubt  satisfactory  to  himself,  not  to 
make  the  conveyance,  and  there  is  no  reason  in  law  or  morals 
why  he  should  not  pay  the  agreed  damages. 

Nothing  in  the  agreement  or  attendant  circumstances  man- 
ifests any  intention  that  the  sum  named  should  be  treated  as 
penalty.  On  the  contrary,  it  is  more  rational  to  presume  the 
parties,    in    view   of  the   difhculties  we  before  suggested  of 
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making  accurate  proof  of  the  damages  that  would  flow  from 
a  breach  of  the  contract,  had  adjusted  in  advance  what  would 
be  compensatory  damages  to  either  party  injured.  As  was 
said  in  Peine  v.  Weber,  "  unless  there  is  good  cause  for  it,  a 
court  can  not  declare  a  stipulated  sum,  which  the  parties  them- 
selves have  said  shall  be  the  amount  of  damages,  to  be  a 
penaltv  merely."  The  facts  in  this  case  aiford  no  sufficient 
reason  for  so  declaring.  The  contract  was  fairly  made  and 
understandingly  entered  into.  Considering  the  language 
employed,  the  nature  of  the  contract,  what  the  parties  had 
contracted  to  do,  and  all  the  attendant  circumstances,  we  can 
not  avoid  the  conclusion  it  was  the  intention  the  sum  named 
should  be  the  measure  of  damages  in  case  of  the  failure  of 
either  party  to  perform  the  agreement.  As  sustaining  this 
construction  of  the  contract,  numerous  cases,  entitled  to 
consideration  as  authority,  might  be  cited.  It  will  only  be 
necessary  to  refer  to  a  few  most  analogous,  among  others  the 
following:  Slasson  v.  Beale,  7  Johns.  72;  Knappe  v.  Maltby,  13 
Wend.  587 ;  Tingley  v.  Cutler,  7  Conn.  291 ;  Streeple  v.  Wil- 
luims,  48  Penn.    St.  450;  3Iead  y.  Wheeler,  13  N.  H.  351. 

A  majority  of  the  court  are  of  opinion  the  judgment  should 
be  reversed  and  the  cause  remanded,  with  directions  to  enter 
judgment  in  favor  of  the  plaintiff  for  the  sum  named  in  the 
agreement,  as  damages. 

Judgment  reversed. 


Alexander  Edgmon 

V. 

Matthew  Ashelby. 

1.     New  tkiax — on  finding  as  to  facts.  Where  there  is  considerable  con- 
tradictory and  conflicting  testimony  upon  the  disputed  questions  of  fact 
in  a  case,  the  parties  themselves  being  the  principal  witnesses,  and  the 
verdict  is  not  clearly  against  the  preponderance  of  the  evidence,  and  the 
11 — 76th  III. 
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jury  have  been  properly  instructed,  this  court  seldom  interferes,  unless 
it  appears  that  injustice  has  heen  done. 

2.  ^AMM— newly  diseov&red  evidence.  Where  the  newly  discovered  evi- 
dence would  not  be  conclusive  if  admitted,  and  the  case  was  pending  two 
years  before  trial,  affording  ample  opportunity  to  obtain  testimony,  anew 
trial  will  not  be  granted  on  the  ground  of  the  discovery  of  such  new  tes- 
timony. 

3.  Interest— <Z«e  Mil.  A  due  bill  reading,  "Due  A,  on  settlement, 
$96,  April  16,  1869,"  and  signed  by  the  maker,  bears  six  per  cent  interest 
from  date. 

Appeal  frorn  the  Circuit  Court  of  Morgan  county ;  the  Hon.. 
Cyrus  Epler,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  appellee 
against  the  appellant. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  ap- 
pellant. 

Messrs.  Ketcham  &  Taylor,  and  Mr.  E.  P.  Kirby,  for 
the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

Tliis  was  assumpsit,  in  the  Morgan  circuit  court,  counting 
on  a  due  bill  and  on  an  account  stated,  a  bill  of  particulars 
accompanying  the  declaration,  brought  to  the  May  term,  1872, 
by  Matthew  Ashelby,  against  Alexander  Edgmon.  The  cause 
was  continued  from  term  to  term  until  the  November  term, 
1873,  at  which  term  the  defendant  pleaded  non-assumpsit,  and 
set-off,  accompanying  the  same  with  a  bill  of  particulars.  The 
cause  was  then  continued  to  May  term,  1874,  when  a  trial  was 
had  by  a  jury,  and'a  verdict  rendered  for  the  plaintiff  for  three 
hundred  and  five  dollars  and  eighty  cents.  A  motion  for  a  new 
trial  was  entered  by  the  defendant,  which,  on  a  remittitur 
being  entered  for  fifty-eight  dollars  and  fifty  cents,  was  de- 
nied by  the  court,  and  judgment  rendered  for  two  hundred 
and  forty-eight  dollars  and  fifty  cents.  To  reverse  this  judg- 
ment the  defendant  appeals,  and  assigns  as  error  the   refusal 
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of  the  court  to  grant  a  new  trial,  insisting  that  the  verdict  is 
against  the  preponderance  of  the  testimony,  and  instruc- 
tions for  plaintiff  wrong,  and  refusing  instructions  asked  by 
defendant. 

We  have  fully  considered  all  the  points  made  on  this  ap- 
peal, and  are  satisfied  none  of  them  have  weight. 

The  due  bill  was  in  these  words,  to  which  no  objection  was 
made:  "Due  Ashelby,  on  settlement,  $96,  April  16.  1869." 
This  note,  under  the  statute,  bore  interest  from  date.  The 
plaintiff's  account,  attached,  evidenced  various  items,  and  on 
trial  a  question  was  asked  in  regard  to  the  sale  of  certain 
hogs  by  plaintiff  to  defendant,  which  was  not  specified  in  the 
bill  of  particulars,  and  on  objection  made  by  defendant  to  any 
testimony  on  that  point,  the  court,  on  motion  of  plaintiff,  per- 
mitted him  to  amend  his  bill  of  particulars,  which  was  done, 
defendant  not  objecting,  by  adding  the  item  of  a  sale  of  twelve 
hogs  at  $180;  cash,  $30;  5  cords  wood,  $25;  interest,  $100. 

Defendant's  bill  of  particulars,  under  his  plea  of  set-off, 
was  composed  entirely — except  an  item  of  four  and  a  half 
cords  wood  at  $4,  and  interest  four  years  at  6  per  cent — of 
brick  and  tile,  sold  and  delivered  by  defendant  to  plaintiff. 
The  chief  controversy  was  about  the  amount  of  brick  and  the 
delivery  of  the  hogs,  defendant  insisting  they  were  delivered 
prior  to  the  date  of  the  due  bill,  in  1866  or  1867,  and  settled 
for  on  the  execution  of  the  due  bill.  Plaintiff  contended  they 
were  sold  and  delivered  afterward. 

Much  testimony  was  heard  on  the  several  points  in  dispute, 
the  parties  being  their  own  principal  witnesses.  It  was  a 
case  peculiarly  fitted  for  a  jury  of  the  neighborhood  to  de- 
cide, who  are  presumed  to  know  the  parties  and  the  witnesses, 
and  something  of  the  nature  of  the  transactions  spoken  of, 
which  so  often  occur  in  the  ordinary  course  of  life.  In  such 
case,  where  the  verdict  is  not  clearly  against  the  preponder- 
ance of  the  evidence,  and  the  jury  have  been  properly  in- 
structed, this  court  seldom  interferes,  unless  it  shall  appear 
that  injustice  has  been  done. 
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The  instructions  in  this  case  were  more  in  number  on  both 
sides  than  its  exigencies  required.  There  may  be  some  slight 
inaccuracies  in  those  given  for  each  party,  but  not  of  a  char- 
acter to  mislead  the  jury.  The  jury  were  required  to  allow 
interest  on  the  due  bill  at  six  per  cent,  and  if  interest  was 
allowed  on  the  account,  it  may  have  been  included  in  tiie 
remittitur. 

The  jury  did  right  in  their  finding  on  the  evidence  before 
them.  The  newly  discovered  evidence  by  McMillen  would 
not  be  conclusive  if  admitted.  The  cause  was  pending  two 
years  before  it  was  brought  to  trial,  affording  defendant  am- 
ple opportunity  to  obtain  testimony,  especially  that  of  McMil- 
len, as  he  lived  near  the  county  seat,  and  on  diligent  inquiry 
he  could  have  traced  the  hogs  to  the  farm  of  McjNIillen  and 
found  out  from  him  all  he  knew  about  the  matter. 

Upon  a  review  of  the  whole  case,  believing  justice  has  been 
done,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Jackson  Geimshaw 


Melgae  C.  Paul. 

1.  Admissions — of  deputy  revenue  collector  not  admissible  to  hind  his 
principal.  In  a  suit  by  a  deputy  United  States  collector  against  the  prin- 
cipal collector,  for  compensation  for  services  in  collecting  and  remitting 
taxes  on  distilled  spirits,  in  which  the  defendant  testified  that  the  deputy 
was  to  receive  no  pay,  but  was  acting  for  the  accommodation  of  his  son. 
who  was  storekeeper  under  the  revenue  laws,  and  denied  any  promise  to 
pay,  it  was  held,  that  a  letter  written  by  a  regular  deputy  of  the  defendant, 
who  performed  duty  at  the  chief  oifice,  to  the  plaintiff,  acknowledging 
the  receipt  of  the  taxes,  and  promising  to  send  him  a  draft  in  a  few  days 
for  his  pay,  in  the  absence  of  proof  that  his  principal  directed  or  even 
knew  of  the  writing  of  the  same,  was  not  admissible  as  evidence  against 
the  defendant,  such  promise  not  being  part  of  the  res  gestce,  it  having  no 
relation  to  the  subject  of  his  acts. 
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2.  Same — of  real  parties  in  interest.  The  admissions  of  persons  not 
parties  to  the  record,  but  who  are  the  real  parties  in  interest,  are  admis- 
sible in  evidence  in  favor  of  the  adverse  party,  such  as  the  admissions  of 
the  cesttii  que  trust  of  a  bond,  those  of  the  persons  interested  in  a  policy 
of  insurance  in  another's  name  for  their  benefit,  those  of  the  ship  owners 
in  an  action  by  the  master  for  freight,  those  of  the  indemnifying  creditor 
in  an  action  against  the  sheriff,  and  those  of  the  deputy  sheriff  in  an  ac- 
tion against  the  high  sheriff  for  the  misconduct  of  the  deputy. 

Appeal  from  the  Circuit  Court  of  Henderson  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Melgar  C.  Paul  against 
Jackson  Grimshaw,  to  recover  for  services  as  the  defendant's 
deputv  in  collecting  and  forwarding  certain  taxes.  The 
plaintiff  in  the  court  below  recovered  judgment  for  $112.50, 
from  which  the  defendant  appealed.  The  principal  and  ma- 
terial facts  appear  in  the  opinion. 

Mr.  Jackson  Grimshaw,  vro  se. 

Messrs.  Manier,  Peterson  &  Miller,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

Appellant,  being  United  States  Revenue  Collector  for  the 
fourth  district  of  Illinois,  November  9,  1868,  made  an  ap- 
pointment, in  writing,  of  appellee  as  deputy  collector,  for 
such  duties  as  might  be  assigned,  but  especially  as  collector 
of  the  tax  on  distilled  spirits  at  Sagetown,  Illinois — such  ap- 
pointment being  subject  to  revocation.  Appellee  was  not  re- 
quired by  appellant,  and  gave  no  bond  as  such  deputy. 
Appellee,  acting  under  such  appointment,  collected  for  taxes 
on  distilled  spirits  at  Sagetown  the  sum  of  $90,000,  for  which 
return  was  made  to  appellant. 

This  suit  was  brought  by  appellee  to  recover  compensation 
for  his  services  in  making  said  collection.  Appellant's  theory 
of  the  case  was,  that  the  appointment  was  made  merely  as  a 
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matter  of  accommodation  to  appellee's  son,  who  was  store- 
keeper under  the  United  States  revenue  law,  at  Sagetown, 
and  without  any  expectation  of  paying  compensation  for  ap- 
pellee's services  by  appellant,  out  of  his  own  pocket.  Ap- 
pellee gave  testimony  tending  to  show  an  express  promise  to 
pay  appellee  what  his  services  were  reasonably  worth.  The 
fact  of  making  such  promise  was  disputed  by  appellant.  It 
appeared  that  a  man  of  the  name  of  Sellon  was  a  regular  dep- 
utv  of  appellant,  who  had  given  the  required  bond,  and  who 
performed  duty  at  the  chief  office  of  appellant.  When  ap- 
pellee made  return  to  the  chief  office,  of  taxes  collected,  Sellon, 
May  14,  1869,  addressed  a  letter  to  appellee  in  respect  to 
certain  deficiencies  or  mistakes,  and  by  way  of  postscript  said: 
"I  will  send  you  draft  in  a  few  days,  for  your  pay  as  dept. 
coll." 

There  being  no  evidence  that  appellant  directed  or  even 
knew  of  the  writing  of  this  letter,  it  was  offisred  in  evidence 
by  appellee  for  the  purpose  of  showing  recognition  of  his 
right  to  compensation.  It  was  objected  to  by  appellant's 
counsel  as  incompetent  evidence  against  appellant,  but  the 
court  admitted  it  in  evidence — to  which  appellant  excepted. 

The  question  here  presented,  and  as  regards  the  class  of 
officers  concerned,  seems,  so  far  as  our  researches  extend,  to 
be  new  ;  and  we  have  been  favored  with  no  discussion  of  it, 
or  reference  to  authorities,  by  counsel  for  either  side. 

The  admission  by  the  deputy  made  in  this  way,  in  respect 
to  appellee's  right  to  compensation,  can,  in  no  point  of  view, 
be  regarded  as  part  of  the  7-es  gestae,  for  the  acts  then  being 
done  had  no  relation  to  that  subject.  The  only  other  rule 
we  are  aware  of  under  whicli  the  admission  could  be  claimed 
as  competent,  is  that  which  recognizes  as  competent  the  ad- 
missions of  persons  who  are  not  parties  to  the  record  but  yet 
are  interested  in  the  subject  matter  of  the  suit.  In  regard  to 
this  souVce  of  evidence,  the  law,  it  is  said,  looks  chiefly  to  the 
real  parties  in   interest,  and    gives    to  their  admissions  the  " 
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same  weight  as  though  they  were  parties  to  the  record.  Un- 
der this  rule  fall  the  admissions  of  the  cestui  que  trust  of  a 
bond  ;  those  of  the  persons  interested  in  a  policy  effected  in 
another's  name,  for  their  benefit ;  those  of  the  ship  owners 
in  an  action  by  the  master  for  freight;  those  of  the  indemni- 
fying creditor  in  an  action  against  the  sheriff;  those  of  the 
deputy  sheriff  in  an  action  against  the  high  sheriff  for  the 
misconduct  of  the  deputy,  are  all  receivable  against  the  party 
making  them.      1  Greenlf.  Ev.  sec.  180. 

But  the  admissions  of  an  under  sheriff  are  not  receivable 
in  evidence  against  the  sheriff,  unless  they  tend  to  charge 
himself,  he  being  the  real  party  in  the  cause.  He  is  not  re- 
garded as  the  general  officer  of  the  sheriff  to  all  intents. 
Snowball  v.  Goodricke,  4  B.  and  Ad,  541. 

Sellon,  whose  admission  was  received  in  evidence  against 
appellant,  the  collector,  was  in  no  respect  interested  in  the 
subject  matter  of  the  suit,  and  not,  therefore,  bound  by  the 
record.  His  admission  was,  for  that  reason,  not  receivable 
under  the  above  mentioned  rule,  and  we  are  aware  of  none 
other  which  would  justify  it. 

As  the  case  stood,  this  evidence  was  prejudicial  to  the  ap- 
pellant, and,  being  inadmissible,  it  was  error  to  receive  it, 
for  which  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


John  S.  Russell  et  al. 

V. 

James  Ranson. 

1.  Mistake— ;)rcio/,  as  against  subsequent  incumbrancer.  As  against  a 
subsequent  incumbrancer,  the  admission  of  the  mortgagor  of  a  mistake 
in  the  starting  point  of  the  boundaries  of  the  prior  mortgage  is  not  suffi- 
cient evidence.    To  affect  such  subsequent  incumbrancer's  rights,  there 
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must  be  proof  of  the  mistake,  and  that  he  had  notice  of  it  at  the  time  he 
took  his  mortgage. 

2.  Same— proo/  of  mistake  and  notice.  In  this  case  a  party  gave  the 
complainant  a  mortgage  on  a  lot  described  by  metes  and  bounds,  and  as 
commencing  "fifty  feet,  nine  inches  and  thirty  feet  east  of  the  north-west 
corner"  of  a  certain  quarter  section  of  land,  being  the  same  description 
as  in  the  mortgagor's  deed  under  which  he  held  possession  of  the  prem- 
ises, commencing  fifty  feet  nine  inches  soutli  and  thirty  feet  east  of  the 
north-west  corner  of  the  quarter.  The  mortgage  was  duly  recorded,  and 
the  mortgagor  subsequently  gave  a  second  mortgage  to  the  defendants  on 
the  lot  b}^  its  number  as  laid  oft".  The  defendants,  in  their  answer,  admit- 
ted that  they  knew  the  first  mortgage  covered  part  of  the  lot  described  in 
their  mortgage:  Held,  that  the  facts  were  sufficient  to  show  the  mistake 
and  charge  the  defendants  with  constructive  notice  of  that  fact. 

3.  Notice — what  amounts  to.  Whatever  is  notice  enough  to  excite 
attention  and  put  a  party  on  his  guard  and  call  for  inquiry,  is  notice  of 
everything  to  which  such  inquiry  might  have  led,  and  every  unusual  cir- 
cumstance  is  a  ground  of  suspicion,  and  prescribes  inquir3\ 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  James  Ranson  against 
Elijah  Cobb,  John  S.  Russell  and  George  S.  Russell,  to  fore- 
close a  mortgage  given  by  Cobb,  and  to  correct  an  alleged 
mistake  therein.  The  case  was  consolidated  with  a  bill  also 
filed  by  the  Russells  against  Cobb  to  foreclose  a  mortgage 
subsequently  given  by  Cobb  to  them.  The  facts  of  the  case 
in  relation  to  the  mistake  and  notice  thereof  to  the  Russells 
are  stated  in  the  opinion. 

Messrs.  Ketcham  &  Taylor,  for  the  appellants. 

Messrs.  Dummer  &  Brown,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  the  10th  day  of  September,  1867,  Elijah  Cobb  executed 
a  mortgage  to  James  Ranson,  the  appellee,  to  secure  the  pay- 
ment of  a  promissory  note  for  $1000,  on  certain  premises 
described  as  follows:  ''Commencing  50  feet  9  inches  and  30 
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feet  east  of  the  north-west  corner  of  the  sonth-west  quarter  of 
section  21,  in  townsliip  15  north,  of  range  10  westof  the  third 
principal  meridian,  running  thence  east  180  feet,  thence  south 
53  feet  9  inches,  thence  west  180  feet,  thence  north  53  feet 
and  9  inches,  to  the  phice  of  beginning."  The  mortgage  was 
recorded  on  the  same  day  it  was  given. 

On  the  26th  of  May,  1871,  Cobb,  to  secure  the  payment 
of  a  promissory  note  for  $1360.70  to  J.  S.  and  G.  S.  Russell, 
the  appellants,  executed  to  the  latter  a  mortgage  on  premises 
described  as  "lot  3,  in  block  26,  in  the  city  addition  to  Jack- 
sonville, Morgan  county,  Illinois,"  which  was  recorded  May 
29,  1871. 

The  parties  both  filed  their  bills  in  chancery  to  foreclose 
their  respective  mortgages.  E,anson,  in  his  bill,  alleged  that 
there  was  a  mistake  in  the  description  of  the  premises  in  his 
mortgage  in  respect  of  the  starting  point,  in  the  omission  of 
the  word  '^south"  next  after  the  words  ''commencing  50  feet 
9  inches;"  that  with  that  word  supplied  in  the  description, 
the  corrected  description  would  describe  the  same  premises 
which  are  conveyed  by  the  mortgage  to  J.  S.  and  G.  S.  Rus- 
sell, to-wit:  Lot  3,  in  block  26,  in  the  city  addition  to  Jackson- 
ville; that  the  latter  had  notice  of  the  mistake  at  the  time 
they  took  their  mortgage;  and  the  bill  prayed  that  the  mis- 
take might  be  corrected  ;  that  Ranson  might  be  decreed  to 
have  priority,  by  virtue  of  his  mortgage,  over  the  rights  the 
Russells  acquired  by  their  mortgage,  as  well  as  for  a  foreclo- 
sure of  his  mortgage.  The  two  suits  were  consolidated  in  the 
the  court  below,  and,  upon  hearing  had,  there  was  a  decree 
rendered  for  the  correction  of  the  alleged  mistake,  the  fore- 
closure of  the  mortgages,  and  that  the  Ranson  mortgage  be 
first  paid. 

The  Russells  appealed  from  the  decree. 

The  only  question  is  as  to  the  priority  of  Ranson's  mortgage. 

The  bill  having  been  taken  for  confessed  against  Cobb,  that 
would  be  sufficient  evidence  of  the  alleged  mistake,  and  war- 
rant the  decree  for  its   correction    as  against  him.     But  as 
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against  the  Russells,  to  affect  their  rights,  there  must  be  other 
proof  of  the  mistake,  as  well  as  evidence  that  they  had  notice 
of  the  mistake  at  the  time  they  took  their  mortgage.  All 
the  evidence  in  the  record  is  the  mortgages  themselves,  and 
a  few  agreed  facts.  The  only  evidence  we  discover  therein 
of  the  mistake,  is,  the  fact  that  the  premises  known  and  de- 
scribed as  lot  3,  in  block  26,  in  the  city  addition  to  Jackson- 
ville, were  occupied  by  Cobb,  by  tenant,  under  a  deed  from 
John  Mathers  to  Cobb,  and  that  that  deed  described  the  prem- 
ises purporting  to  be  conveyed  by  it  in  the  same  manner  as  the 
mortgaged  premises  are  described  in  the  mortgage  from  Cobb 
to  Ranson. 

We  think  that,  in  the  absence  of  any  countervailing  evi- 
dence whatever,  premises  which  one  occupies  admittedly  under 
a  certain  deed,  may  be  taken  as  sufficient  evidence  that  the 
premises  so  occupied  were  intended  to  be  conveyed  by  the 
deed ;  and  if  the  description  of  the  premises  in  the  deed  fails 
to  cover  the  land  so  occupied,  that  there  was  a  mistake  in  the 
description,  in  its  not  so  doing,  especially  where,  as  in  this 
case,  there  is  an  unusual  circumstance  of  description  of  the 
starting  point  of  the  boundary,  indicative  of  mistake. 

But  the  Russells  must  be  affected  with  notice  of  the  mis- 
take. They  are  not  shown  to  have  had  any  actual  notice,  and 
the  onlv  evidence  we  find  to  charge  them  with  constructive 
notice  is  the  admission  in  their  answer  that  the  tract  of  land 
described  by  metes  and  bounds  in  Ranson's  mortgage  laps 
over  on  to  lot  3,  block  26,  in  the  city  addition  to  Jackson- 
ville, and  covers  and  embraces  about  3  feet  off  of  the  north 
side  of  the  east  end  of  said  lot.  As,  then,  Ranson's  mortgage 
admittedly  covered  a  portion  of  lot  3,  and  was  recorded,  the 
Russells  had  constructive  notice  of  that  mortgage. 

The  description  of  the  starting  point  in  the  boundary  of 
the  premises  in  Ranson's  mortgage  was  unusual  and  unnat- 
ural. If  the  starting  point  was  really  80  feet  and  9  inches 
east  of  the  north-west  corner  of  the  quarter  section  named,  it 
would  naturally  have  been  so  described,  and  not  as  50  feet 
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and  9  inches  and  30  feet  east  of  the  north-west  corner.  The 
latter  is  a  strange  and  unusual  mode  of  description  of  such  a 
place  of  beginning.  It  is  suggestive  of  mistake,  and  might 
well  excite  suspicion  thereof. 

We  are  inclined  to  hold  that  the  peculiarity  of  the  descrip- 
tion, coupled  with  the  fact  of  its  taking  off  the  small  fraction 
it  did  from  lot  3.  and  the  deed  from  Mathers  to  Cobb,  under 
which  the  latter  occupied  the  lot  he  mortgaged  to  the  Rus- 
sells,  containing  the  same  description  of  premises,  were  suf- 
ficient to  have  awakened  suspicion  of  a  mistake  in  the  descrip- 
tion, and  to  have  put  the  Russells  upon  inquiry,  before  taking 
their  mortgage,  to  ascertain  whether  there  was  not  a  mistake, 
and  that  consequently  they  are  chargeable  with  constructive 
notice  of  the  mistake,  and  of  the  equitable  rights  of  Ranson, 
and  that  the  mortgage  of  the  latter  was  properly  given  pri- 
ority. 

It  is  familiar  doctrine  that,  what  is  sufficient  to  put  a  pur- 
chaser upon  an  inquiry,  is  good  notice. 

In  Kennedy  v.  Green,  3  Mylne  &  Keene,  it  is  said,  what- 
ever is  notice  enough  to  excite  attention  and  put  the  party  on 
his  guard  and  call  for  inquiry,  is  notice  of  everything  to 
which  such  inquiry  might  have  led;  and  it  is  there  further 
said,  that,  every  unusual  circumstance  is  a  ground  of  suspi- 
cion, and  prescribes  inquiry. 

A  further  question  has  been  discussed  in  argument,  whether 
there  should  not  have  been  allowed  by  the  decree  a  credit  for 
an  alleged  payment  of  a  portion  of  interest  by  having  given 
a  note  for  the  same.  We  discover  no  evidence  upon  the  sub- 
ject in  the  record,  and  will  not  further  notice  it. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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The  Westekist  Uisriois-  Telegeaph  Company 

V. 

Herman  Lieb  et  al. 

1.  Taxation— /orezg'n-  corporations  doing  business  in  this  State.  The 
legislature  has  the  power  to  impose  taxation  upon  foreign  corporations 
to  whatever  extent  it  may,  in  its  discretion,  choose,  as  the  condition  upon 
which  they  shall  be  allowed  to  exercise  their  franchises  and  privileges  in 
this  State. 

2.  Same — capital  stock  of  foreign  corporation  not  taxable  under  act  of 
1872.  Under  the  provisions  of  the  "Act  for  the  assessment  of  property  and 
for  the  levy  and  collection  of  taxes,"  in  force  July  1, 1872,  the  State  Board 
of  Equalization  have  no  authority  of  law  to  assess  the  capital  stock  of 
foreign  corporations  doing  business  and  exercising  their  franchise  in  this 
St.atc,  that  act  only  giving  power  to  make  such  assessments  in  respect  to 
corporations  created  by  or  under  the  laws  of  this  State. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  W.  Farwell,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  the  appellant,  against  Her- 
man Lieb,  county  clerk,  and  H.  B.  Miller,  collector  of  Cook 
county,  to  enjoin  the  extension  and  collection  of  taxes  upon 
the  capital  stock  of  the  company,  including  its  franchise. 
The  court  sustained  a  demurrer  to  the  bill  and  dismissed  it, 
from  which  decree  the  complainant  appealed. 

Messrs.  Williams  &  Thompson,  for  the  appellant. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  appel- 
lees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  Western  Union  Telegraph  Company  is  a  foreign  cor- 
poration, deriving  its  existence  from  the  laAvs  of  the  State  of 
New  York,  but  owning,  operating  and  controlling  lines  of 
telegraph  in  this  State.  We  fail  to  find  any  statute  under  the 
provisions   of  which  it  can  be  said  it  is,  even  constructively, 
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incorporated  under  the  laws  of  this  State.  We  are,  therefore, 
compelled  to  assume  that  it  is,  in  theory  as  well  as  in  fact,  a 
foreign  corporation,  exercising  its  franchises  and  privileges 
in  this  State  by  comity  only. 

There  can  be  no  doubt  of  the  power  of  the  legislature  to 
impose  taxation  on  such  corporations  to  whatever  extent  it 
may,  in  its  discretion,  choose,  as  the  condition  upon  which 
the  corporation  shall  be  allowed  to  exercise  its  franchises  and 
privileges  in  this  State.  Ducat  v.  Chicago,  48  111.  172;  Paul 
V.  Virginia,  8  Wallace,  168. 

The  Board  of  Equalization  assessed  the  capital  stock,  in- 
cluding the  franchise  of  this  company,  for  taxation  for  the 
year  1873,  at  $1,168,394,  and  the  only  question  now  before 
us  is,  does  the  "Act  for  tlie  assessment  of  property  and  for 
the  levy  and  collection  of  taxes,"  in  force  July  1,  1872, 
authorize  this  assessment? 

We  have  held,  at  the  present  term,  in  Porter  et  al.  v.  The 
R.  R.  I.  and  St.  L.  R.  R.  Co.,  post,  p.  561,  that  the  Board  of 
Equalization  is  empowered  to  assess  for  taxation  the  capital 
stock  of  such  corporations  as  are  created  by  or  under  the  laws 
of  this  State,  and  that  shares  of  stock  in  such  corporations  are 
not  liable  to  be  assessed  for  taxation ;  but  that  persons  resid- 
ing in  this  State,  owning  shares  of  stock  in  corporations 
created  by  the  laws  of  other  States,  must  be  taxed  on  the 
value  of  such  shares.  The  necessary  implication  from  this 
would  seem  to  be  conclusive  of  the  question,  unless  there  is 
something  in  the  act  referred  to  placing  telegraph  companies 
on  a  different  footing  in  this  respect  from  that  of  other  cor- 
porations. 

After  a  careful  examination  of  the  different  sections  of  the 
act  bearing  upon  the  question,  we  are  unable  to  find  anv  pro- 
vision which  shows  that  telegraph  companies  are  regarded  in 
anywise  differently,  for  the  purpose  of  taxation,  from  other 
corporations. 

It  is  true,  by  section  53,  ''any  person,  company  or  corpora- 
tion   using   or   operating   a  telegraph   line  in  this  State,"  is 
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required  to  make  returns  to  the  Auditor,  which  are,  manifestly, 
for  the  purpose  of  determining  the  value  of  the  capital  stock  ; 
and  returns  are,  by  section  54,  required  to  be  laid  by  the 
Auditor  before  the  Board  of  Equalization,  which  is  directed 
to  assess  the  capital  stock  of  such  companies  in  the  manner 
therein  provided.  But  the  only  mode  in  the  act  provided  by 
which  such  assessment  can  be  made,  is  that  provided  for 
assessing  the  capital  stock  of  all  corporations  created  by  or 
under  the  laws  of  this  State. 

The  108th  section  directs  that  the  State  Board  of  Equaliza- 
tion shall  "assess  the  capital  stock  of  each  company  or  asso- 
ciation, respectively,  now  or  hereafter  incorporated  under  the 
laws  of  this  State,  in  the  manner  hereinbefore  in  this  act  pro- 
vided." And  that  this  was  intended  to  include  telegraph 
companies  is  clear,  from  the  concluding  portion  of  the  section, 
which  requires  that  '^the  respective  assessments  so  made, 
other  than  of  the  capital  stock  of  railroad  and  telegraph  com- 
panies, shall  be  certified  by  the  Auditor,"  etc. 

The  llOth  section  prescribes  how  the  aggregate  amount  of 
capital  stock  of  railroad  or  telegraph  companies  assessed  by 
said  board  shall  be  distributed.  The  manner  in  the  act  be- 
fore provided  for  assessing  capital  stock,  is  found  in  the  fourth 
clause  of  section  3,  in  these  words  :  "The  capital  stock  of  all 
companies  and  associations,  noio  or  hereafter  created  under  the 
latos  of  this  State,  shall  be  so  valued  by  the  Board  of  Equalization 
as  to  ascertain  and  determine,  respectively,  the  fair  cash  value 
of  the  capital  stock,  including  the  franchise,  over  and  above 
the  assessed  value  of  the  tangible  property  of  such  company 
or  association."  And  in  section  1,  which  declares  what  prop- 
erty shall  be  taxed,  the  third  clause  includes  "the  capital 
stock  of  companies  and  associations  incorporated  under  the 
laws  of  this  State." 

We  are  unable  to  find  any  authority  in  the  act  for  assessing 
the  capital  stock  of  companies  and  associations  doing  business 
in  this  State,  but  incorporated  under  the  laws  of  another 
State.     The  care  manifested  by  the  legislature,  wherever  any 
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allusion  is  made  to  the  assessment  of  capital  stock,  to  limit  it 
to  corporations  created  by  or  under  the  laws  of  this  State,  is 
so  clear  and  positive  that  no  doubt  can  well  exist  as  to  the 
purpose  intended. 

If  it  shall  be  thought  necessary  to  tax  such  corporations 
otherwise  than  upon  their  tangible  property,  additional  legis- 
lation expressly  authorizing  such  taxation  must  be  had. 

The  assessment  upon  the  capital  stock  of  appellant  is  un- 
authorized by  law,  and  the  collection  of  the  tax  levied  upon 
it  must  be  enjoined. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  direction  to  that  court  to  enter  a  decree  per- 
petually enjoining  the  collection  of  so  much  of  appellant's 
taxes  as  is  assessed  upon  its  capital  stock. 

Decree  reversed. 


John  Logan 

V. 

John  H.  Williams. 

1.  AcKNOWiiEDGMENT  OF  DEEDS — taken  before  unauthorized  officer,  cured 
by  subsequent  legislation.  The  acknowledgment  of  a  deed  under  the  act 
of  1819,  which  conformed  to  the  requirements  of  that  act  as  to  the  form 
of  the  officer's  certificate,  but  which  was  taken  by  an  officer  not  author- 
ized by  it  to  take  acknowledgments,  is  cured  by  the  amendatory  statutes 
of  1827  and  1829,  authorizing  such  officer  to  take  acknowledgments, 
which  are  retrospective  in  their  operation ;  and  the  provision  in  the  latter 
acts  requiring  the  certificate  of  acknowledgment  to  show  that  the  grant- 
ors  were  personally  known  to  the  officer,  will  not  be  held  to  apply  to 
acknowledgments  taken  before  their  passage,  but  only  to  subsequent 
acknowledgments. 

2.  Jurisdiction — of  the  person,  by  publication.  Where  the  record  of  a 
proceeding  to  foreclose  a  mortgage,  in  1822,  showed  that  the  court  ordered 
publication  of  notice  to  the  defendants,  having  found  them  to  be  non-res- 
idents, and  the  court,  at  the  next  term,  in  its  decree,  found  that  notice  had 
been  given,  as  required,  to  the  defendants :  Held,  that,  in  a  collateral  pro- 
ceeding, it  would  be  presumed  that  the  notice  given  was  sufficient,  in 
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the  absence  of  proof  to  the  contrary,  and  that  the  court  had  jurisdiction 
of  the  persons  of  the  defendants,  although  all  their  names  did  not  appear 
in  the  orders  and  decrees. 

3.  Dkcree— (description  of  land  bp  reference  to  bill.  Where  a  bill  to 
foreclose  two  mortgages  made  the  mortgages  part  of  the  bill,  as  exhibits, 
and  the  lands  were  properly  described  therein,  a  decree  of  foreclosure 
■which  directs  the  sale  of  the  mortgaged  premises  described  in  the  com- 
plainant's bill,  giving  the  number  of  tracts  only,  and  without  further 
description,  will  be  sufficient.  In  such  case,  a  formal  description  of  the 
lands  is  unnecessary. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding, 

Mr.  L.  E.  Emmons,  for  the  appellant. 

Mr.  John  H.  \ViLLiA:\rs,  and  Mr.  H.  A.  TurnePv,  for  the 
appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Cotirt: 

This  was  an  action  of  ejectment,  brought  by  John  Logan, 
in  the  circuit  court  of  Adams  county,  against  John  H.  Wil- 
liams, to  recover  a  certain  quarter  section  of  land  in  Adams 
county. 

A  trial  was  had  before  the  court  without  a  jury,  and  the 
issues  were  found  in  favor  of  the  defendant,  and  judgment 
rendered  again.st  the  plaintiff  for  costs,  who  brings  the  record 
here  by  appeal. 

The  appellant,  for  the  purpose  of  establishing  title  to  the 
premises,  read  in  evidence  an  exemplification  of  the  patent 
from  the  United  States  to  Samuel  Andrews,  dated  March  24, 
1818;  a  deed  from  Samuel  Andrews  to  Wm.  M.  O'Hara,  dated 
November  1st,  1819.  He  then  offered  in  evidence  a  certified 
copy  of  a  mortgage  from  Wm.  M.  O'Hara  and  wife  to  John 
P.  Cabanne,  containing  the  land  in  controversy  and  fiftv-three 

other  quarter  sections  in  the  Military  Tract,  dated day  of 

September,  1820,  and  recorded  the  21st  day  of  February, 
1821.  The  acknowledgment  was  taken  before  a  notary  pub- 
lic, iu  the  city  of  St.  Louis,  and  State  of  Missouri,  October 
3d,  1820. 
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To  the  introduction  of  this  mortgage  in  evidence  the  appel- 
lee objected,  on  the  ground,  it  was  not  acknowledged  before 
an  officer  authorized  by  law  to  take  the  acknowledgment. 

The  court  sustained  the  objection  and  excluded  the  mort- 
cfatre. 

The  appellant  then  offered  in  evidence  a  certified  copy  of 
the  proceedings  of  the  circuit  court  of  Pike  county  in  a  cer- 
tain cause  wherein  John  P.  Cabanne  was  complainant  and 
Susan  O'Hara  etal.  were  defendants,  in  a  suit  to  foreclose  the 
mortgage  which  had  been  excluded  by  the  court.  This  rec- 
ord the  court  excluded. 

Appellant  then  offered  in  evidence  a  deed,  dated  February 
20th.  1823,  from  Henry  Starr,  who  was  a  commissioner 
appointed  bv  the  court  on  the  foreclosure  of  the  mortgage,  to 
sell  the  lands,  to  John  P.  Cabanne.  This  deed  was  also 
excluded  by  the  court. 

Appellant  then  read  in  evidence  deeds  by  which  he  deduced 
title  to  the  land  by  mesne  conveyances  from  John  P.  Cabanne 
to  himself. 

The  appellee,  as  is  said  by  the  record,  deduced  title  to  the 
land  bv  mesne  conveyances  from  Wm.  M,  O'Hara  to  himself. 

The  first  question  presented  is,  whether  the  mortgage  from 
O'Hara  and  wife  to  Cabanne,  which  the  court  excluded,  was 
competent  evidence. 

The  act  of  February  19th,  1819,  which  was  in  force  at  the 
time  the  mortgage  was  acknowledged,  required  it  to  be  ac- 
knowledged by  the  grantor,  or  proved  by  one  of  the  subscrib- 
ing witnesses,  before  some  judge  of  a  superior  court  of  the 
State,  mayor  or  chief  magistrate  of  the  city,  or  before  the 
clerk  of  the  county  or  other  court  of  the  county,  where  such 
deeds  and  conveyances  shall  be  made  and  certified  under  the 
common  public  seal  of  such  city  or  county. 

By  the  terms  of  the  act,  a  notary  public  was  not  empow- 
ered to  take  the  acknowledgment,  but,  in  1827,  the  legisla- 
ture passed   another  act  concerning  the  conveyance  of  real 

estate,  and  in  1829  the  act  of  1827  was  amended. 
12— 76th  III. 


ft 
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The  first  section  of  the  act  of  1829  is  as  follows:  That 
all  deeds  and  oonveyances  of  lands  lying  within  this  State 
mav  be  acknowledged  or  proved  before  either  of  the  follow- 
ing named  officers:  Any  judge  or  justice  of  the  Supreme  or 
District  Court  of  the  United  States ;  any  commissioner  to 
take  acknowledgments  of  deeds;  any  judge  or  justice  of  the 
Supreme,  Superior  or  circuit  court  of  any  of  the  United  States 
or  territories  ;  any  clerk  of  a  court  of  record,  mayor  of  a  city, 
or  notary  public;  but  when  such  proof  or  acknowledgment 
is  made  before  a  clerk,  mayor  or  notary  public,  it  shall  be 
certified  by  such  officer  under  his  seal  of  office.  All  deeds 
and  conveyances  which  have  been  or  may  be  acknowledged 
or  proved  in  the  manner  prescribed  in  this  section,  shall  be 
deemed  as  good  and  valid  in  law  as  if  the  same  had  been 
acknowledged  or  proved  in  the  manner  prescribed  in  the  9th 
section  of  the  act  to  which  this  is  an  amendment.  Purple's 
Eeal  Estate  Statutes,  487. 

The  object  of  this  statute  was,  to  cure  defective  acknowl- 
edgments. It  was,  by  its  express  terms,  retroactive  in  its 
operation. 

There  had,  no  doubt,  been  a  large  number  of  conveyances 
made  where  the  acknowledgments  had  been  taken  before  offi- 
cers not  authorized  by  the  statute  to  act.  To  remedy  the  evil 
and  cure  the  defects,  this  curative  statute  was,  no  doubt-, 
passed. 

After  the  Revision  of  1845,  and  in  1847,  a  similar  curative 
statute  was  enacted.  The  very  aim  and  object  of  these  acts 
were  to  validate  acknowledgments  which  had  been  taken 
before  notaries  public  and  other  officers  who  were  not  at  the 
time  empowered  by  the  statute  to  act. 

These  curative  statutes  should  receive  a  liberal  construction, 
such  as  will  accomplish  the  object  intended  by  their  enact- 
ment by  the  legislative  branch  of  the  government. 

When  the  mischief  to  be  remedied  and  the  manifest  object 
of  the  statutes  are  kept  in  view,  there  can  be  no  doubt  that 
the  acknowledgment  was  validated  by  the  curative  acts. 


I 
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It  is,  however,  urged  that  the  acknowledgment  is  bad,  for 
the  reason  the  notary  did  not  certify  that  the  grantor  was 
personally  known  to  him  to  be  the  person  whose  name  is  sub- 
scribed to  the  mortgage,  as  required  by  the  act  of  1827,  and 
in  support  of  this  position  we  are  referred  to  the  case  of 
Adams  v.  Bishop,  19  111.  395,  as  an  authority  holding  the 
acknowledgment  in  form  must  conform  to  the  act  of  1827. 
The  obvious  answer  to  this,  however,  is,  that  the  act  of  1819, 
in  force  at  the  tilue  this  mortgage  was  acknowledged,  and  which 
must  control,  did  not  require  the  officer  to  certify  to  the  per- 
sonal identity  of  the  mortgagor. 

The  act  of  1827  contained  that  requirement,  and  the  ac- 
knowledgment passed  upon  in  the  case  of  Adams  v.  Bishop, 
supra,  was  made  after  the  act  of  1827  went  into  effect,  and  in 
that  case  the  court  very  properly  held  the  certificate  of  the 
officer  must  conform  to  the  latter  act. 

The  identical  question  here  involved  arose  in  the  case  of 
Carpenter  v.  Dexter,  8  Wallace,  513.  There,  a  deed  was 
acknowledged  before  a  justice  of  the  peace,  in  1818,  who  was 
not  authorized  by  the  laws  of  Illinois  at  that  time  to  take  the 
acknowledgment. 

The  court  held  the  curative  act  of  1847  validated  the 
acknowledo'ment,  notwithstandiuo;  the  officer  taking  the  ac- 
knowledgment  failed  to  certify  that  the  grantor  was  person- 
ally known  to  him,  as  required  by  the  acts  of  1827  and  1845. 
The  construction  placed  upon  the  statute  by  the  court  was 
undoubtedly  correct.  From  these  views  it  follows  that  the 
mortgage  was  properly  acknowledged,  and  should  have  been 
admitted  in  evidence. 

The  next  question  arising  upon  the  record  is,  whether 
the  record  of  the  proceedings  of  the  circuit  court  of  Pike 
county,  in  the  case  of  John  P.  Cabanne  v.  Susan  O'Hara  et  al. 
was  admissible  in  evidence. 

John  P.  Cabanne  held  three  promissory  notes,  amounting, 
in  the  aggregate,  to  $5462.20,  against  Wm.  M.  O'Hara. 
These   notes   were  secured   by  two  mortgages   executed    by 
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O'Hara  and  his  wife,  both  of  record  in  Pike  county,  one 
dated  in  September,  1820,  containing  fifty  quarter  sections  of 
land  in  the  military  tract;  the  other  was  executed  April  13, 
1821,  and  contained  sixteen  quarter  sections  of  land  situated 
in  the  Military  Tract. 

At  the  time  the  mortgages  were  executed.  Pike  county  em- 
braced all  the  land  lying  between  the  Illinois  and  Mississippi 
rivers,  extending  to  the  north  boundary  of  the  State. 

John  P.  Cabanue  filed  a  bill,  which  was  pending  at  the 
April  term,  1822,  of  the  circuit  court  of  Pike  county,  to  fore- 
close the  two  mortgages,  from  which  it  appears  that  William 
O'Hara  had  died  ;  that  his  widow  and  children  were  non-resi- 
dents. The  bill  was  exhibited  against  Susan  O'Hara,  widow, 
and  others,  children  and  heirs  at  law  of  Wm.  M.  O'Hara, 
deceased. 

Two  objections  are  urged  against  the  validity  of  the  decree 
of  sale  rendered  in  the  cause:  First,  that  the  court  did  not 
acquire  jurisdiction  of  the  defendants  by  service  of  summons 
or  publication  of  notice,  as  required  by  law.  Second,  that 
the  lands  are  not  described  in  the  decree. 

At  the  April  term,  1822,  the  record  shows  a  certain  cause 
pending,  and  an  order  of  court,  as  follows: 

"  Daniel  C.  Bass,  complainant,  v.  John  Adams  and  Eliza- 
beth, his  wife,  defendants.     In  Chancery. 

"  It  appearing  to  the  court  that  the  defendants  in  this  cause 
are  not  inhabitants  of  this  State,  and  they  not  having  an- 
swered the  complainant's  bill,  it  is  ordered  by  the  court  that 
they  file  their  answer  to  said  bill  with  the  clerk  of  this  court 
on  or  before   the  first  day  of  the  next  October  term  of  said 

,   or  that  said  bill  will   be  taken   for  confessed  against 

them.  And  it  is  further  ordered  that  a  copy  of  this  order  be 
publisiied  three  weeks,  successively,  in  the  Edwardsville  Spec- 
talor." 

"Robert  Simpson,  complainant,  v.  Susan  O'Hara  and  others, 
defendants.     In  Chancerv." 
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"Jolin  P.  Cabanne,  complainant,  v.  Same,  defendants.  In 
Chancery." 

"Ordered,  That  the  same  notice  be  given  in  the  two  last 
cases  as  in  the  one  immediately  preceding." 

At  the  October  term,  1822,  the  record  shows  the  follow- 
ing : 

"This  dav  came  the  complainant -by  his  connsel,  and  it 
appearing  to  the  conrt  that  the  order  made  at  the  last  term 
for  the  appearance  of  the  defendants  in  this  cause  has  been 
publislied  three  weeks,  successively,  in  the  Edwardsville  Spec- 
tator, as  required  by  said  order,  and  the  defendants  not  hav- 
ing entered  their  appearance  herein  or  answered  the  bill  of 
complaint,  on  motion  of  complainant's  counsel,  it  is  ordered 
bv  the  court  that  said  bill  be  and  the  same  is  hereby  taken 
for  confessed  against  them." 

The  act  of  1819,  providing  for  service  upon  non-residents, 
in  force  at  the  time  these  proceedings  were  had,  declares  that, 
if  any  defendant  in  chancery  reside  out  of  the  State,  or  can 
not  be  found  to  be  served  with  process  of  subpoena,  or  abscond 
to  avoid  being  served  therewith,  public  notice  shall  be 
given  to  the  defendant,  signed  by  the  clerk,  in  any  newspaper 
printed  in  this  State,  or  in  any  adjoining  State  or  territory,  as 
the  court  may  direct,  that  unless  he  appear  and  file  his  answer 
by  a  day  given  him  by  the  court,  the  bill  shall  be  taken  pro 
confesso. 

What  the  form  of  the  notice  published  was,  does  not  appear, 
nor  is  it  material,  as  no  form  is  prescriV)ed.  The  nature  of 
the  notice  seems  to  have  been  left,  in  a  great  measure,  to  the 
discretion  of  the  court.  The  court,  by  the  decree,  found  that 
notice  had  been  given  as  required  by  the  order  of  the  court, 
and  when  the  question  arises  collaterally,  as  it  does  here,  the 
presumption  of  law  is,  that  the  notice  given  the  defendant  was 
sufficient. 

The  court  that  rendered  the  decree  that  notice  had  been 
given  as  required,  was  a  court  of  general  jurisdiction,  and 
the  presumption  of  law  is,  the  court  had  jurisdiction  of  the 
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parties,  and  the  decree  valid,  until  the  contrary  is  made  to 
appear. 

It  is  said  the  children  and  heirs  at  law  of  Wm.  M.  O'Hara 
were  not  notified  or  brought  into  court  by  their  proper  names; 
that  fact,  however,  does  not  appear  from  the  record.  The 
defendants  to  the  bill  were  Susan  O'Hara  and  others,  the 
widow  and  heirs  at  la-w^  of  Wm.  O'Hara,  deceased. 

At  the  first  term  of  court  at  which  the  bill  was  pending,  the 
court  found  the  fact,  as  shown  by  the  decree,  that  the  defend- 
ants were  not  inhabitants  of  the  State.  An  order  based  upon 
this  finding  was  entered  requiring  the  defendants  to  be  noti- 
fied by  publication  in  a  certain  paper.  At  the  next  term  of 
the  court  it  was  a  question  for  the  court  to  determine  whether 
notice  had  been  given  the  defendants,  from  the  proof  then 
produced. 

The  court  heard  the  proof,  and  found  and  adjudged  that  the 
I'equired  notice  had  been  given.  What  the  notice  contained 
the  record  does  not  disclose,  but  when  the  question  arises  col- 
laterally, the  legal  presumption  is,  that  the  notice  which  the 
court  passed  upon  contained  every  fact  necessary  to  give  the 
court  jurisdiction  of  the  persons  of  the  defendants.  As  was 
said  in  Reddick  et  al.  v.  The  State  Bank,  27  111.  145,  "It  is  to 
be  presumed  that  no  court  will  state  of  record  the  existence 
of  facts  which  had  no  existence,  or  pass  a  decree,  or  render  a 
judgment,  unless  proof  of  service  or  notice  were  actually  pro- 
duced. The  record,  therefore,  stating  such  facts,  and  nothing 
to  the  contrary  appearing,  it  should  be  received  as  evidence  of 
their  existence."  See,  also.  Galena  and  Chicago  Union  Bail- 
road  Co.  v.  Found,  22  111.  399;  Eivard  v.  Gardner,  39  111. 
129;  Moore  y.  NeU,  39  111.  256. 

The  decree  of  foreclosure  sought  to  be  impeached  was 
entered  October  7th,  1822,  by  the  terms  of  which  the  minor 
defendants  had  the  right,  at  any  time  within  one  year  after 
they  became  of  age,  to  appear  and  contest  the  decree. 

Under  this  decree  the  mortgaged  lands  have  been  sold  and 
passed  into  the  hands  of  actual  settlers,  on  the  faith   of  the 
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solemn  adjudication  of  a  court  of  general  jurisdiction.  Pur- 
chasers have  improved  and  rendered  the  lands  valuable,  and 
for  more  than  half  a  century  no  eifort  has  been  made  by  the 
heirs  of  the  mortgagor,  or  those  claiming  under  them,  to  im- 
peach the  validity  of  the  decree  of  sale.  Under  such  circum- 
stances, to  permit  the  eifect  of  a  judicial  record  to  be  over- 
turned without  the  most  cogent  reasons,  would,  in  effect,  open 
a  wide  door  to  fraud  and  speculation,  destroy  all  confidence 
in  judicial  sales,  and  remove  that  protection  from  innocent 
purchasers  which  it  has  been  the  doctrine  of  all  courts  to 
uphold  and  sustain. 

In  Voorhees  v.  TJie  Bank  of  the  United  States,  10  Peters,  449, 
the  court,  in  discussing  a  question  of  this  character,  said, 
''that  some  sanction  should  be  given  to  judicial  proceedings, 
some  time  limited  beyond  which  they  should  not  be  ques- 
tioned, some  protection  afforded  to  those  who  purchase  at  sales 
by  judicial  process,  and  some  definite  rules  established  by 
which  property  thus  acquired  may  become  transmissible  with 
security  to  the  possessors,  can  not  be  denied." 

The  objection  that  the  decree  does  not  describe  the  lands 
is  not  well  taken.  The  decree  directs  the  sale  of  the  mort- 
gaged premises  mentioned  and  described  in  the  complainant's 
bill  of  complaint,  being  sixty-six  quarter  sections  of  land. 

By  referring  to  the  mortgages,  which  were  made  a  part  of 
the  bill,  an  accurate  description  of  the  lands  is  found. 

It  was  not  at  all  necessary  that  a  formal  description  of  the 
lands  should  be  inserted  in  the  decree. 

There  is  no  uncertainty  as  to  the  lands  decreed  to  be  sold 
or  that  were  actually  sold. 

The  land  in  controversy  is  embraced  in  one  of  the  mort- 
gages described  in  the  bill.  It  is  contained,  also,  in  the  com- 
missioner's report  of  sale  and  deed. 

The  mortgages,  and  proceedings  in  the  foreclosure  of  the 
same  in  the  circuit  court  of  Pike  county,  and  commissioner's 
deed,  which  the  court  excluded,  should  have   been  admitted 


184  Trustees,  etc.  v.  Champaign  County.     [Jan.  T. 

Statement  of  the  case. 

in   evidence,  and  upon  the  evidence  introduced  and  offered, 
the  judgment  should  have  been  entered  in  favor  of  appellant. 
The  judgment  will  be  reversed,  and  the  cause  remanded  for 
another  trial  consistent  with  this  opinion. 

Judgment  reversed. 


The  Boaed  of  Teustees  of  the  Illinois  Industeial 

Univeesity 

V. 

The  Boaed  of  Supeevisoes  of  Champaign  County. 

1.  Taxation — Industrial  University  exempt  from.  Lands  held  by  the 
trustees  of  the  Illinois  Industrial  University  belong  to  and  are  under  the 
control  of  the  State,  when  it  is  disposed  to  exercise  the  power,  and  are 
therefore  exempt  from  taxation,  under  the  act  of  1853,  relating  to  revenue. 

2.  Industrial  University — State  control  of.  Although  the  State  has 
created  a  body  corporate  to  control  the  Illinois  Industrial  University,  and 
its  property  and  affairs,  yet  the  State  still  retains  the  power  of  appointing 
its  trustees,  and  may,  through  other  agents  than  the  trustees,  sell  and 
dispose  of  the  property  of  the  institution,  or  amend  or  repeal  the  charter, 
as  public  policy  or  the  interest  of  the  university  may  require. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  A.  J.  Gat.t.agher,  Judge,  presiding. 

This  was  an  application  for  judgment  against  certain  real 
estate  of  the  Illinois  Industrial  University,  for  taxes. 

The  case  was  submitted  and  heard  in  the  circuit  court,  up- 
on the  following  agreed  statement  of  facts :  That  the  lands 
were  assessed  for  the  year  1870  in  the  sum  of  $228.52,  State, 
county,  road,  bridge  and  school  taxes;  that  the  same  remained 
unpaid  ;  that  legal  notice  of  the  application  for  judgment  had 
been  given  ;  and  that  the  lands  had  been  returned  by  the  col- 
lector as  delinquent. 

On  the  part  of  the  defendants  it  was  agreed,  that  the  lands 
were  a  part  of  those  referred   to  in  section  12  of  the  act  to 
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charter  the  Illinois  Industrial  University,  and  that  they  were 
conveyed  to  the  university  on  the  acceptance  of  the  charter, 
and  that  since  their  conveyance,  in  1867.  the  lands  had  been 
regularly  rented,  and  the  rents  arising  therefrom  used  as 
funds  of  the  university  for  the  payment  of  current  expenses. 
The  question  submitted  was,  whether  these  lands  were  liable 
to  be  taxed  for  the  year  above  named.  The  court  below  held 
that  they  were,  and  rendered  judgment  against  the  lands  for 
$228.52,  and  for  costs.     The  defendants  appealed. 

Messrs.  Cunningham  &  Webber,  for  the  appellants. 
Mr.  M.  B.  Thompson,  State's  Attorney,  for  the  appellees. 

Mr.  Chief  Justice  Wai,ker  delivered  the  opinion  of  the 
Court : 

This  is  an  appeal  from  a  judgment  for  taxes  of  1870,  as- 
sessed against  lands  belonging  to  appellants,  and  conveyed  to 
them  in  consideration  that  the  Industrial  University  should 
be  located  at  Urbana,  in  this  State.  It  is  claimed  that  the 
title  to  these  lands  is  in  appellants,  in  trust,  and  that  the  in- 
stitution and  its  property  is  under  the  control  of  the  State, 
and  is  held  in  trust  for  the  State  ;  that,  as  it  is  the  property 
of  the  State,  it  is  exempt  from  taxation,  and,  being  exempt, 
the  judgment  against  the  lands  is  erroneous,  and  should  be 
reversed. 

It  is  provided  by  section  3,  article  9,  of  our  constitution, 
th^t  the  property  of  the  State,  counties,  etc.,  may  be  exempted 
from  taxation  ;  but  such  exemption  shall  be  only  by  general 
law.  And  the  third  section  of  the  revenue  law  of  1853  ex- 
empts real  and  personal  property  belonging  to  the  State. 
(Laws  of  1853,  sec.  3,  p.  5,  37.)  And  we  have  failed  to  find 
that  this  enactment  has  been  subsequently  changed,  but  still 
remains  in  full  force. 

The  only  question,  then,  presented  by  this  record,  is,  whether 
this  is  the  property  of  the  State.  If  so,  then  it  is  exempt 
from  taxation.  To  determine  that  question,  we  must  turn 
to  the    act  which    brought    this    institution    into    existence. 
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Congress  having  donated  a  large  amount  of  land  scrip  to  the 
State,  for  the  purpose  of  founding  a  university,  and  the  board 
of  supervisors  of  Champaign  county  having  offered  to  donate 
a  college  edifice  and  a  large  quantity  of  land  if  the  State 
-would  locate  permanently  the  '^Illinois  Industrial  University" 
at  TJrbana.  in  that  county,  the  General  Assembly,  on  the 
28tli  dav  of  February,  1867,  created  a  body  corporate  to  gov- 
ern the  fund  and  university.  The  trustees  were  to  be  ap- 
pointed by  the  Governor,  and  to  be  confirmed  by  the  Senate. 
Thev  are  stvled  "The  Board  of  Trustees  of  the  Illinois  In- 
dustrial University,"  and  perj)etual  succession  was  conferred 
upon  them  by  that  name,  and  to  have  power  to  contract  and 
be  contracted  with,  to  sue  and  be  sued,  to  plead  and  be  im- 
pleaded, etc.  They  were  required  to  permanently  locate  the 
institution  atUrbana,  and  to  provide  the  requisite  buildings, 
"apparatus  and  conveniences  ;  to  fix  rates  of  tuition  ;  to  ap- 
point professors,  etc.  But  it  is  expressly  provided  that  the 
trustees  shall  not,  in  the  exercise  of  any  of  their  powers, 
create  any  liability  or  indebtedness  in  excess  of  the  funds  in 
the  hands  of  the  treasurer. 

The  General  Assembly,  at  each  session  since  the  organiza- 
tion of  the  institution,  have  made  appropriations  for  the 
erection  of  buildings  for  the  use  of  the  university.  At  the 
session  of  1871,  an  appropriation  of  $150,000  was  made  for 
building  purposes,  and  various  sums  for  the  different  depart- 
ments of  education  in  the  university.  And  by  section  3  of 
that  act  it  is  provided,  that  "for  the  construction  of  said 
buildings  the  trustees  shall  not  obligate  the  State  for  the 
payment  of  any  sum  of  money  in  excess  of  appropriations 
made  for  that  purpose."  (Sess.  Laws,  1871-2,  p.  143.)  And 
other  appropriations  might  be  referred  to  as  showing  that  the 
General  Assembly  regard,  and  have  always  regarded,  this  as 
a  State  institution. 

The  fund  was  donated  to  the  State,  in  the  first  place,  for 
the  establishment  and  maintenance  of  an  institution  of  learn- 
ing, which  this  represents;    and  we  fail  to  find  the  slightest 
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indication  of  an  intention,  on  the  part  of  the  State,  to  part 
with  either  the  ownership  of  the  property  or  control  of  the 
institution.  It  is  true,  tliat  the  General  Assembly  have  cre- 
ated a  body  corporate,  as  the  most  convenient  mode  of  con- 
trolling the  institution,  its  property  and  affairs  ;  but  it  will 
be  observed  that  the  State  retains  the  power  of  appointing  its 
trustees,  and,  no  doubt,  has  power,  through  agents  other  than 
the  trustees,  to  sell  and  dispose  of  the  property  of  the  insti- 
tution, or  they  may,  at  pleasure,  amend  or  even  repeal  the 
charter,  as  public  policy  or  the  interest  of  the  university  may 
require. 

It  will  be  observed  that  the  persons  appointed  for  the  gov- 
ernment of  the  university  are  created  and  called  trustees. 
They  derive  all  of  their  powers  from  the  State,  and  they  act 
for  and  on  behalf  of  the  State  ;  and  the  power  which  conferred 
authority  on  them  to  act,  may  withdraw  or  modify  it  at  pleas- 
ure. Had  the  General  Assembly  intended  that  the  property 
might  be  sold  for  any  purpose,  some  language  indicating  such 
intention,  no  doubt,  would  have  been  employed. 

In  any  view  in  which  we  have  been  able  to  consider  the 
case,  we  have  been  irresistibly  impelled  to  the  conclusion 
that  this  real  estate,  although  conveyed  to  the  corporate  body, 
belongs  to  and  is  under  the  entire  control  of  the  State,  when 
disposed  to  exercise  the  power  ;  and,  being  property  of  the 
State,  we  have  seen  the  constitution  authorizes  its  exemption 
from  taxation,  and  the  General  Assembly  has  exempted  it. 
As  an  irresistible  conclusion  it  follows,  that  the  judgment  of 
the  court  below  is  erroneous,  aud  it  must  be  reversed. 

Judgment  reversed.^ 

♦Illinois  Industrial  University  v.  The  People,  etc. 

Mr.  CmEV  Justice  Walkek  delivered  the  opinion  of  the  Court : 

Thia  case,  in  all  of  its  material  facts,  is  similar  to  the  case  of  The  Board  of  Trusttes  of 
the  Illinois  Inditstrial  University  v.  The  Board  of  Superoisors  of  Champaign  County,  de- 
cided at  the  present  term.  We  therefore  deem  it  unnecessary  again  to  state  the  reasons 
for  reversing  the  judgment.  That  case  controls  this,  and  the  judgment  of  the  court  b». 
low  is  reversed. 

Judgment  reversed. 
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John  Amann 

V, 

The  People  of  the  State  of  Illinois. 

Abatement — misnomer — striking  plea  from  files.  A  defendant,  indicted 
by  the  name  of  John  Amnion,  filed  a  plea  in  abatement,  duly  verified, 
setting  forth  that  he  was  named  and  called  John  Amann,  and  that  he  had 
never  been  named  and  called  John  Ammon.  The  court,  on  its  own  mo- 
tion, struck  the  plea  from  the  files :  Held,  that  the  court  erred  in  its 
action,  as  the  plea  was  good  in  form  and  substance,  and  the  defendant 
was  entitled  to  have  the  issue  tendered  tried  by  a  jury,  or  otherwise  dis- 
posed of  according  to  law. 

Writ  OF  Error  to  the  Circuit  Court  of  DeWitt  county; 
the  Hon.  Lyman  Lacey,  Judge,  presiding. 

This  was  an  indictment  against  the  plaintiff  in  error  for 
selling  intoxicating  liquor  to  a  minor. 

Messrs.  Moore  &  Warner,  for  the  plaintiff  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  a  prosecution  for  selling  spirituous  liquors  to  a 
minor.  Plaintiff  in  error  was  indicted  by  the  name  of  John 
Ammon.  When  arraigned,  he  filed  a  plea  in  abatement,  duly 
verified  by  his  affidavit,  setting  forth  that  he  was  named  and 
called  John  Amann,  and  that  he  had  never  been  named  and 
called  John  Ammon.  On  its  own  motion,  the  court  ordered 
this  plea  to  be  stricken  from  the  files,  which  was  done.  The 
defendant  excepted  to  the  action  of  the  court,  and  has  pre- 
served his  exception  in  the  record  in  due  form. 

A  trial  Avas  then  had,  which  resulted  in  a  verdict  of  guilty. 
Motions  for  a  new  trial  and  in  arrest  of  judgment  having 
been  overruled,  the  accused  was  sentenced  to  imprisonment 
in  the  county  jail  for  a  period  of  ten  days,  and  adjudged  to  pay 
a  fine  of  $20,  together  with  the  costs  of  prosecution. 

It  was  error  in  the  court,  of  its  own  motion,  or  for  any 
cause  appearing  in  the  record,  to  strike   defendant's  plea  in 
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abatement  from  the.  files.  It  was  good  in  form  and  in  sub- 
stance, and  he  was  therefore  entitled  to  have  the  issue 
tendered  thereby  tried  by  a  jury,  or  otherwise  disposed  of 
according  to  law. 

For  the  error  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded, 
f  Judgment  reversed. 


School  Directors  of  District  No.  3,  T.  9  N.  R.  8. 


Anderson  Fogleman,  for  nse,  etc. 

1.  BtJTLDiNG  SCHOOL  HOUSE — vote  nccessavy  before.  Under  section  48 
of  the  school  law  of  1865,  it  is  unlawful  for  the  school  directors  to  build  a 
school  house  without  a  vote  of  the  people  of  the  district  on  the  question, 
and  if  they  do  so,  their  act  will  be  null  and  void,  and  their  orders  drawn 
on  the  township  treasurer  in  payment  for  building  the  same  will  be  void 
even  in  ths  hands  of  an  assignee,  and  the  successors  of  such  directors 
may  question  the  same. 

2.  School  crRECTOKS— ^<ncers  limited.  School  directors  can  exercise 
no  other  powers  than  those  expressly  granted,  or  such  as  may  be  neces- 
sary to  carry  into  effect  a  granted  power. 

3  School  hottse — wTietTier  tJie  building  of,  legalized  by  subsequent  acts. 
Where  school  directors  had  built  a  school  house  for  their  district,  without 
any  vote  of  the  people,  it  was  held,  that  the  levying  of  a  tax  to  defray  the 
expenses,  and  the  acceptance  of  the  building  and  teaching  school  therein, 
could  not  legalize  the  act,  or  bind  the  tax-payers.  The  tax-payer  was  not 
bound  to  pay  such  tax. 

4.  Ratification  op  unauthokized  act.  Where  public  officers  do  an 
act  in  the  absence  of  any  power,  it  is  void,  and  can  not  be  subsequently 
ratified  or  made  valid  for  any  purpose. 

5.  Assignee — wlien  he  takes  subject  to  defense.  Where  public  officers, 
such  as  school  directors,  issue  negotiable  paper  of  the  corporation  with- 
out authority  of  law,  a  purchaser  of  such  paper  can  not  be  an  innocent 
holder,  as  he  is  bound  to  look  to  the  authority  to  issue  the  same. 

Appeal  from  the  Circuit  Court  of  Cumberland  county;  the 
Hon.  J.  C.  Allex,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  by  Anderson 
Foffleman,  for  the  use  of  Reuben  Bloomfield,  against  the 
school  directors  of  district  No.  3,  in  township  9  N.,  range  8, 
in  Cumberland  county,  Illinois;  upon  three  orders  drawn  by 
previous  directors  on  the  township  treasurer.  The  defend- 
ants pleaded,  first,  the  general  issue;  secondly,  that  no  vote 
of  the  people  of  the  district  was  ever  had,  or  attempted  to  be 
had,  authorizing  the  building  of  the  school  house,  in  part 
payment  for  the  building  of  which  said  orders  were  issued,  and 
thirdly,  failure  of  consideration.  The  orders  on  their  face 
showed  that  they  were  given  in  part  payment  for  building  a 
school  house  in  the  district.  A  trial  was  had  before  the 
court  without  a  jury,  who  found  for  the  plaintiff  and  rendered 
judgment  for  the  amount  due  on  the  orders,  and  from  this 
judgment  the  defendants  appeal. 

Mr.  J.  W.  WiLKix,  for  the  appellants. 

Mr.  H.  B.  Decius,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Cumberland  circuit  court, 
counting  upon  three  orders  drawn  by  a  majority  of  the  school 
directors  of  district  No.  3,  in  township  9  north,  range  8,  in 
that  county,  in  favor  of  A.  Fogleman  or  order,  on  the  treas- 
urer of  that  town,  one  for  seventy -five  dollars,  and  two  for 
■fifty  dollars  each,  all  bearing  interest  at  ten  per  cent,  each  of 
them  purporting  to  be  in  part  pay  for  building  a  school  house 
in  that  district,  and  drawn  payable  out  of  any  money  belong- 
ing to  the  district  specified. 

The  general  issue  was  pleaded,  and  also  a  special  plea 
averring  that  no  vote  of  the  people  of  the  district  was  had 
authorizing  the  building  of  the  school  house,  and  a  plea  of 
failure  of  consideration. 

A  jury  was  waived,  and  the  cause  tried  by  the  court,  who 
found    for    the    plaintiff  and    assessed  the    damages    at   two 
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hundred  thirty  dollars  forty  cents,  and  rendered  judgment  for 
the  same.     The  school  directors  appeal. 

Appellants  are  the  successors  of  the  drawers  of  these  orders, 
and  have  a  clear  right  to  question  their  legality,  and  the 
authority  of  their  predecessors  to  draw  them. 

It  is  conceded  no  vote  of  the  people  of  the  district  was  had 
authorizing  the  building  of  this  school  house.  The  orders 
purport,  on  their  face,  to  be  for  such  purpose,  and  it  was  no 
difficult  matter  for  any  person  about  negotiating  them  to 
ascertain  if  a  vote  had  been  taken.  The  returns  of  such  an 
election  are,  by  law,  made  to  the  town  treasurer,  the  offilcer 
on  whom  they  are  drawn,  and  if  inquiry  had  been  made  of 
him  as  to  this  fact,  he  would  have  informed  the  inquirer,  as 
he  testified,  that  no  vote  had  been  taken. 

Section  48  of  the  act  of  1865,  which  was  in  force  when 
this  contract  was  made,  is  most  explicit.  It  declares  it  shall 
not  be  lawful  for  a  board  of  directors  to  purchase  or  locate  a 
school  house  site,  or  to  purchase,  build  or  remove  a  school 
house,  etc.,  without  a  vote  of  the  people,  at  an  election  to  be 
called,  etc.  If  this  is  the  lawful  course  to  be  pursued,  any 
other  course  to  accomplish  the  object  was  necessarily  unlaw- 
ful, and  the  act  null  and  void.  These  bodies  can  exercise  no 
other  powers  than  expressly  granted,  or  such  as  may  be  neces- 
sary to  carry  into  effect  a  granted  power.  Glidden  et  al.  v. 
Hopkins,  47  111.  529.  And  it  is  fortunate  for  the  people  this 
power  is  so  restricted.  If,  in  the  face  of  this  law,  a  board  of 
directors  can  lawfully  contract  for  building  a  school  house,  to 
cost  six  hundred  dollars,  the  contract  price  of  the  one  in 
question,  what  is  to  prevent  them  to  contract  for  a  structure 
to  cost  sixty  thousand  dollars,  or  any  other  sum,  and  draw 
their  orders  on  the  treasurer  at  ten  per  cent  in  payment  ? 
AYe  know  of  no  limit  to  their  power. 

It  is  said  by  appellee  a  tax  was  levied  to  defray  the  expense, 
but  that  is  not  so,  and  if  it  was  the  fact,  the  action  of  the  di- 
rectors would  not  thereby  be  legalized.  No  tax-payer  would 
be  bound  to  pay  a  tax  levied  for  such  purpose. 
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It  is  also  urged  by  appellee  that  the  school  house  was 
accepted  by  the  directors  who  incurred  the  debt,  and  that 
school  was  kept  in  it.  That  does  not  legalize  the  act,  or  bind 
the  tax-payers.  The  question  here  presented  is  a  question  of 
power,  and  no  act  of  the  kind  set  up  can  make  it  valid  for 
any  purpose.  Nor  can  the  beneficiary  in  this  case  resort  to 
such  acts  in  support  of  his  claim.  In  the  absence  of  power 
to  do  the  act,  there  can  be  no  innocent  holder  of  this  paper. 
He  should  have  looked  to  the  authority  to  make  the  contract 
in  satisfaction  of  which  the  orders  are  drawn. 

There  is  no  ground  on  which  a  recovery  can  be  had  against 
this  board  of  directors,  the  appellants.  As  to  the  personal 
liability  of  those  who  drew  these  orders,  and  made  this  con- 
tract with  appellee,  we  express  no  opinion. 

For  the  reasons  given,  the  judgment  is  reversed. 

Judgment  7'eversed. 

Mr.  Justice  Scholfield  took  no  pari  in  the  decision  of 
this  case. 


The  Oilman,  Clinton  and   Springfield  Kailroad 

Company 

V. 

Jonathan  Spencer. 

1.  Negligence — injury  to  stock  by  railway  company.  Where  a  railway 
company  is  under  no  statutory  liability  for  injury  to  stock  by  its  trains 
by  reason  of  its  road  not  having  been  fenced,  as,  when  the  road  has  not 
been  open  for  use  six  months,  the  only  ground  of  liabilitj'  will  be  that 
the  injury  might  have  been  avoided  by  the  exercise  of  ordinary  care  and 
prudence,  and  ils  servants  in  charge  failed  to  exercise  such  care  and  pru- 
dence. 

2.  Same— /(ii7iir«  to  use  care  not  alone  sufficient.  Where  a  railway  com- 
pany,  whose  road  had  not  been  in  operation  six  months  before  an  ac- 
cident, was  sued  for  an  injury  to  plaiutill's  hogs,  the  court  instructed  the 
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jury  that,  if  they  believed,  from  the  evidence,  that  the  hogs  were  killed 
by  defendant's  engine,  and  thai  defendant's  servants  failed  to  use  ordinary 
care  to  prevent  the  killing,  the  defendant  was  liable:  Held,  that  the 
instruction  was  erroneous,  as  excluding  the  necessary  element  that  the 
injury  might  have  been  avoided  by  the  exercise  of  ordinarj-  care  and  pru- 
dence,  and  made  the  liability  depend  upon  not  attempting  to  prevent  the 
injury  whether  it  would  have  availed  or  not. 

Appeal  from  the  Circuit  Court  of  DeWitt  county  ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  a  suit  by  Jonathan  Spencer,  against  the  appel- 
lant, to  recover  for  the  killing  of  plaintiff's  hogs.  The  plain- 
tiff recovered  a  judgment  for  $31.50,  and  the  defendant  ap- 
pealed. 

Messrs.  Fuller  &  Graham,  for  the  appellant. 

Mr.  P.  T.  Sweeney,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  injury  to  appellee's  hogs,  alleged  to  have  been  in- 
flicted by  appellant's  engines  on  different  occasions,  for  which 
the  former  recovered  in  the  court  below,  occurred,  as  to  all 
except  one.  within  six  months  from  the  time  appellant's  road 
was  open  for  use.  In  respect  to  all  killed  within  the  six 
months,  the  statutory  liability  for  not  fencing  did  not  attach  ; 
so  that,  as  to  these,  it  was  incumbent  upon  appellee  to  make 
affirmative  proof  of  negligence  resulting  in  the  injury  com- 
plained of.  The  only  evidence  of  that  tendency  was  that  of 
the  plaintiff  and  one  other  witness,  that  they  did  not  hear  any 
bell  rung.  There  was  no  testimonv  given  tending  to  show 
the  circumstances  under  which  the  hogs,  on  the  respective 
occasions  in  question,  received  any  injury  by  means  of  appel- 
lant's engines  or  trains.  Appellant  being  under  no  statutory 
liability  by  reason  of  its  road  not  having  been  fenced,  the 
ground  of  liability  would  be  that  the  injury  might  have  been 

avoided  bv  the  exercise  of  ordinary  care  and  prudence,  and 
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its  servants  in  charge  failed  to  exercise  such  care  and  pru- 
dence. III.  Cent.  R.  R.  Co.  v.  Middlesworth,  4Q1\].  494: ;  Same 
V.  Baker,  47  id.  295  ;  Rockford,  Rock  Island,  etc.  R.  R.  Co. 
V.  Lewis,  58  id.  49 ;  T.  P.  &  W.  R.  R.  Co.  v.  Bray,  57  id. 
514  ;  Wharton  on  Neg.  sees.  397,  893. 

On  behalf  of  plaintiff,  the  court  instructed  the  jury  that 
defendant  was  bound  to  use  ordinary  care  and  diligence  ip 
running  its  trains  ;  that,  if  the  jury  believed,  from  the  evi- 
dence, that  plaintiff's  hogs  were  killed  by  defendant's  engine, 
at  or  near  defendant's  railroad  crossing,  and  that  defendant's 
servants  failed  to  use  ordinary  care  to  prevent  such  killing, 
then  the  jury  should  find  for  the  plaintiff  such  damages  as  he 
proved  he  had  sustained. 

This  instruction  excludes  a  necessary  element  of  the  rule 
above  laid  down,  viz:  that  the  injury  might  have  been 
avoided  by  the  exercise  of  ordinary  care  and  prudence,  and 
declares  the  liability  of  defendant  for  not  attempting  to  pre- 
vent the  injury,  whether  such  effort  would  have  been  of  any 
avail  or  not. 

The  case  being  extremely  close  upon  the  evidence,  it  was 
peculiarly  one  where  an  erroneous  instruction  would  be  pre- 
judicial. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Nehemiah  Fauchee 

V. 

Thomas  Tutewiller  et  al. 

1.  SimvEY — disputed  lines — construction  of  order  for.  Where  the  court, 
on  a  petition  for  the  appointment  of  a  commission  of  surveyors,  found 
that  there  was  a  dispute  as  to  a  part  of  a  section  line,  and  appointed  sur- 
veyors, and  ordered  them  to  "establish"  the  line  in  dispute :   Held,  that 
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this  did  not  authorize  the  surveyors  to  establish  the  Ime  arbitrarilj-,  with- 
out regard  to  the  line  of  the  government  surve}',  but  they  were  to  find  and 
establish  the  line  as  run  by  the  government. 

2.  Where  the  court  ordering  such  survey  described  the  disputed  line, 
which  was  a  section  line,  as  commencing  at  a  certain  corner  of  a  quarter 
and  ending  at  a  corner  of  another  quarter  section  of  land,  it  was  held,  that 
this  did  not  fix  the  line  for  the  surveyors,  as  they  were  to  find  where  such 
corners  were.  Under  such  order  the  surveyors  were  at  liberty  to  survey 
whatever  lines  misrht  be  necessary,  in  order  to  find  and  establish  the  true 
line  of  the  one  in  dispute. 

3.  SAMK—judg7nent  for  costs.  Wliere  the  proceeding  for  settling  a  dis- 
puted line  was  commenced  against  three  defendants,  and  the  court  found 
that  one  of  the  defendants  was  not  interested  in  the  line,  it  was  proper 
to  enter  judgment  for  costs  against  those  of  the  parties  who  were  inter- 
ested. 

Appeal  from  the  Circuit  Court  of  Cumberland  county. 

This  was  a  petition,  filed  by  Thomas  Tutewiller,  Edwin 
Mattoon,  Philander  Northway,  Martha  A.  Walthrup,  Harlow 
Park  and  William  H.  Rissler,  against  Nehemiah  Faucher, 
Henry  D.  Faucher  and  Walter  N.  Ruffner,  asking  for  the 
appointment  of  commissioners  to  settle  and  establish  a  line 
in  dispute.  The  court  approved  the  surveyors'  report,  from 
which  order  Nehemiah  Faucher  appealed. 

P      Messrs.  T.  D.  &  D.  S.  McIntyre,  for  the  appellant. 

Mr.  H.  B.  Decius,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding,  under  the  statute  of  1869,  to  estab- 
lish a  line  in  dispute  between  the  owners  of  adjacent  tracts 
of  land. 

The  petition  represented  that  the  petitioners  were  owners 
of  lands  in  sections  32  and  33,  in  township  10,  range  10, 
which  lie  along  the  line  dividing  said  sections  from  sections 
4  and  5,  in  township  9,  range  1  •  ,  all  in  Cumberland  county, 
in  this  State,  and  that  Nehemiah  Faucher,  Henry  Faucher, 
and  Walter  N.  Ruffuer  were  the  owners  of  the  ad, a;. nt  lands 
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on  the  other  side  of  the  line;  tliat  the  corners  and  boundarv 
lines  between  petitioners  and  the  defendants  were  lost  or  de- 
stroyed, and  were  in  dispute  between  them,  and  praying  for 
the  appointment  of  a  commission  of  surveyors  to  make  survey 
of  and  to  permanently  establish  said  corners  and  boundaries. 

The  circuit  court  found  that  the  line  was  in  dispute;  that 
Nehemiah  Faucher  and  Walter  N.  Ruffner  were  tiie  owners 
of  the  land  on  one  side  of  the  disputed  line  and  the  petition- 
ers on  the  other,  and  appointed  a  commission  of  surveyors  to 
make  survey  of  and  establish  the  line  in  dispute,  as  follows, 
to-wit:  commencing  at  the  south-east  corner  of  section  33,  and 
running  west  to  the  south-west  corner  of  section  32,  in  town- 
ship 10,  range  10  east,  dividing  the  above  described  sections 
of  land  from  sections  5  and  4,  in  township  9,  range  10  east, 
all  in  Cumberland  county,  Illinois.  At  a  subsequent  term, 
the  commission  of  surveyors  made  a  report  of  their  survey, 
accompanied  by  a  plat  thereof.  The  appellant,  Nehemiah 
Faucher,  filed  his  exceptions  to  the  report,  and,  upon  hearing 
the  evidence  submitted,  the  court  approved  and  confirmed  the 
report. 

This  is  substantially  all  that  the  record  brought  here  shows. 
Neither  the  evidence  submitted  on  the  hearing  of  the  petition 
or  on  approving  of  the  report  under  the  objections  filed,  is 
preserved  in  the  record. 

Exception  is  taken  by  appellant  to  the  use  of  the  word 
^'establish,"  in  the  order  of  the  court,  as  though  that  author- 
ized the  commission  to  establish  for  themselves,  and  upon 
their  own  judgment,  a  line  dividing  the  lands,  without  regard 
to  the  line  of  the  government  survey;  whereas,  under  this 
proceeding,  it  is  only  original  corners  and  boundaries  which 
are  to  be  ?-e-established.  The  word  "establish"  is  that  used 
by  the  statute  in  prescribing  the  notice  to  be  given  of  the 
application  for  the  appointment  of  the  commission,  it  being 
"to  make  survey  of  and  to  permanently  establish  said  corners 
and  boundaries."  We  do  not  considei  U  the  proper  con- 
struction of  this  order   that  it  authorized  the  commission  to 
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establish  a  line  of  their  own,  irrespective  of  that  established  by 
the  government.  It  was  the  section  line  they  were  ordered  to 
find  and  establish — that  is,  the  line  run  by  the  government 
surveyors.     There  is  no  force  in  this  objection. 

It  is  again  objected,  that  the  commission  were  ordered  to 
run  but  one  line,  and  that  they  were  directed  to  commence 
and  conclude  at  a  disputed  point.  We  do  not  so  view  the 
judgment  of  the  court.  The  commissioners  were  not  ordered 
to  make  an  arbitrarv  or  a  new  line,  but  to  find  and  re-estab- 
lish the  section  line;  and  the  court,  in  describing  the  line  to 
be  surveyed,  describes  it  as  beginning  at  the  south-east  corner 
of  section  33,  and  running  west  to  the  south-west  corner  of 
section  32.  The  court  gave  no  information  as  to  where  those 
corners  were,  but  left  it  with  the  surveyors  to  find  them. 
The  line  to  be  found  and  located  was  the  section  line.  That 
line  the  commissioners  were  directed  to  survey,  and,  of  course, 
thev  were  authorized,  under  the  judgment  of  the  court,  to 
survey  whatever  lines  should  be  necessary,  in  order  to  find 
and  establish  the  true  line  which  they  were  ordered  to  estab- 
lish. The  report  of  the  commissioners  shows  that  their  com- 
*  mencing  point  was  an  original  corner,  and  at  which  point  the 
line  in  dispute  commenced. 

Objection  is  taken  that  the  proceeding  was  instituted 
against  three  persons,  viz:  Nehemiah  Faucher,  Walter  N. 
Ruffner,  and  Henry  D.  Faucher,  but  that  judgment  is  against 
two  only  :  Nehemiah  Faucher  and  Walter  N.  Huffuer. 

The  court  found,  upon  the  hearing,  that  of  the  defendants 
in  the  court  below,  Nehemiah  Faucher  and  Walter  Ruflfuer 
alone  were  interested  in  the  line,  therefore  it  was  proper  to 
enter  judgment  against  tiiem  alone. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  ajjirmed. 
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James  M.  Adsit 


Heeman  Lieb  et  al. 

1-  CoNSTiTtmoNAiy  LAW — State  Board  of  Equalization.  Under  the  con- 
stitutional  provision  which  requires  the  value  of  property  for  taxation 
"to  be  ascertained  by  some  person  or  persons  to  be  elected  or  appointed 
in  such  manner  as  the  General  Assembly  shall  direct,  and  not  other- 
wise,"  the  legislature  is  not  prohibited  from  creating  a  State  Board  of 
Equalization,  and  investing  it  with  power  to  equalize  the  assessments  of 
the  different  counties  for  the  purpose  of  producing  uniformity  in  the 
valuation. 

2.  Taxation — relief  from  excessive  valuation.  Where  the  State  Board 
of  Equalization  increased  the  valuation  of  personal  property  in  a  county 
68  per  cent,  whereby  a  party  who  had  given  in  his  moneys,  which  were 
assessed  by  the  county  assessors  relatively  too  high,  was  required  to  pay 
on  a  valuation  greatly  in  excess  of  its  real  value,  it  was  held,  that  a  court 
of  equity  could  not  relieve  him,  as  he  had  his  remedy  before  the  board 
of  review  in  his  township,  and  also  before  the  board  of  supervisors,  and 
not  having  availed  of  it,  he  must  bear  the  consequences. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Wilt  J  AM  W.  Farwell,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  James  M.  Adsit  against 
Herman  Lieb.  county  clerk,  and  P.  M.  Cleary,  collector  of 
Cook  county,  to  enjoin  the  extension  of  taxes  upon  the  moneys 
and  funds  of  the  complainant  as  a  banker,  upon  the  value 
thereof  as  equalized  by  the  State  Board  of  Equalization.  The 
court  below  sustained  a  demurrer  to,  and  dismissed  the  bill, 
from  which  order  the  complainant  appealed. 

Mr.  Edwaed  Roby,  for  the  appellant. 

Mr.  J  AS.  K.  Edsall,  Attorney  General,  for  the  appellees. 

Mr.  Jtistice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellant  was  a  banker,  doing  business  as  such  in  the 
town  of  South  Chicago,  in  Cook  county.     He  was  assessed  by 
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the  town  assessor  of  that  town,  for  the  purpose  of  taxation, 
in  the  year  1873,  for  money  on  hand  and  money  on  deposit 
with  other  banks,  etc.,  subject  to  draft,  in  the  aggregate 
§47,300;  and  for  fire  and  burglar  proof  safe,  $250;  making  a 
total  of  $47,550.  This  assessment  was  neither  increased  nor 
diminished  by  the  board  of  supervisors  of  the  county,  but 
the  State  Board  of  Equalization,  in  equalizing  the  assessments 
of  the  different  counties  of  the  State,  added  68  per  cent  to 
the  assessment  of  Cook  county,  and  thereby  increased  the 
appellant's  assessment  from  $47,550  to  $79,884. 

It  is  argued  that  the  legislature  having  provided  by  law 
for  the  assessment  of  property  by  local  assessors,  had  no 
authority,  under  the  constitution,  to  create  a  State  Board  of 
Equalization,  and  invest  it  with  power  to  change  the  values 
determined  by  the  local  assessors. 

The  part  of  the  constitution  which  is  supposed  to  relate  to 
this  question,  is  as  follows:  "The  General  Assembly  shall 
provide  such  revenue  as  may  be  needful,  by  levying  a  tax  by 
valuation,  so  that  every  person  and  corporation  shall  pay  a 
tax  in  proportion  to  the  value  of  his,  her  or  its  property — 
such  value  to  be  ascertained  by  some  person  or  persons  to 
be  elected  or  appointed  in  such  manner  as  the  General 
Assembly  shall  direct,  and  not  otherwise." 

This  is  a  substantial  copy  of  so  much  of  the  constitution 
of  1848  as  relates  to  this  question. 

A  State  Board  of  Equalization  was  created  by  an  act 
approved  March  8,  1867,  invested  with  similar  powers  to 
those  conferred  upon  that  board  by  the  act  in  force  July  1, 
1872.  That  act  remained  in  force  until  it  was  superseded  by 
the  last  named  act. 

In  the  case  of  Tlie  People  ex  rel.  etc.  v.  Salomon,  decided  by 
this  court  at  the  January  term,  1868,  46  111.  333,  the  principal 
question  argued  and  decided  was,  the  constitutionality  of  the 
act  referred  to,  of  March  8,  1867,  and  it  was  there  held  to  be 
within  the  authority  possessed  by  the  legislature  under  the 
constitution. 
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"When,  therefore,  the  constitutional  convention  of  1870  re- 
adopted  the  language  quoted,  and  made  it  apart  of  the  con- 
stitution then  adopted,  it  was  known  thatall  the  departments 
of  the  State  government  held  that  it  did  not  prohibit  the 
legislature  from  creating  a  State  Board  of  Equalization,  and 
investing  it  with  power  to  equalize  the  assessments  of  the 
different  counties,  for  the  purpose  of  producing  uniformity 
in  the  valuations,  and  had  it  been  intended  that  the  legisla- 
ture thereafter  should  not  possess  this  power,  it  is  impossible 
to  believe  that  its  exercise  would  not  have  been  prohibited 
in  unambiguous    language.     We  have,  in  Porter  et  al.  v.   The 

R.  R.  I.  and  St.  L.  R.  R.  Co.,  post ,  held  that  it  was  com- 

jjetent  to  invest  the  Board  of  Equalization  with  authority  to 
make  original  assessments  of  corporate  property,  and  it  is 
unnecessary  to  repeat  what  is  there  said  M'ith  reference  to 
the  power  possessed  by  the  legislature  in  regard  to  the  per- 
son or  persons  by  whom  assessments  shall  be  made. 

The  wrong,  if  such  it  be,  under  which  appellant  suffers, 
results,  as  we  must  presume,  from  the  fact  that  when  his 
propertv  was  assessed  by  the  local  assessor,  it  was  assessed 
relatively  too  high.  There  is  no  averment  in  the  bill  by 
which  this  presumption  is  excluded,  and  it  is  supported  by 
the  action  of  the  Board  of  Equalization,  which  proceeded  upon 
the  hypothesis  that  the  average  valuation  in  that  county  was 
sixty-eight  per  cent  too  low. 

The  Board  of  Equalization  possess  no  power  to  redress  in- 
dividual grievances,  resulting  from  improper  valuations  ; 
their  duty  is  confined  to  equalizing  the  general  valuations. 
But  by  section  86,  of  the  revenue  act,  in  force  July  1,  1872, 
it  is  provided  :  "'In  counties  under  township  organization  the 
assessor,  clerk  and  supervisor  of  the  town  shall  meet,  on  the 
fourth  Monday  of  June,  for  the  purpose  of  reviewing  the 
assessment  of  property  in  such  town.  And  on  the  application 
of  any  person  considering  himself  aggrieved,  or  who  shall 
complain  that  the  property  of  another  is  assessed  too  low, 
they    shall  review  the  assessment,  and  correct  the  same,  as 
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shall  appear  to  them  just.  No  complaint  that  another  is  as- 
sessed too  low  shall  be  acted  upon,  until  the  person  so  assessed, 
or  his  agent,  shall  be  notified  of  such  complaint,  if  a  resident 
of  the  county,  *  *  Property  assessed  after  the  fourth 
Monday  of  June  shall  be  subject  to  complaint  to  the  county 
board,  subject  to  the  rules  specified  in  this  section." 

The  county  board  is  required,  by  section  97  of  the  same 
act,  to  meet  on  the  second  Monday  of  July,  annually,  after 
the  return  of  the  assessment  books;  and,  by  the  2nd  subdi- 
vision of  the  section,  it  is  made  its  duty  then,  "on  the  appli- 
cation of  any  person  considering  himself  aggrieved,  or  who 
shall  complain  that  the  property  of  another  is  assessed  too 
low,  to  review  the  assessment  and  correct  the  same,  as  shall 
appear  to  be  just."  etc. 

No  effort  appears  to  have  been  made  by  the  appellant  to 
have  relief  under  these  sections,  and,  having  neglected  to 
avail  of  the  legal  remedy  thus  provided  him,  he  can  not  now 
have  relief  in  a  court  of  equity.  City  of  Peoria  v.  Kidder,  26 
111.  357.  In  that  case  it  was  said:  ''It  is  a  rule  of  uniform 
application,  that  where  a  party  has  a  complete  remedy  at  law, 
and,  having  the  opportunity,  slumbers  upon  his  right,  and 
fails  to  insist  upon  it,  a  court  of  equity  will  not  afford  re- 
lief." 

The  objection  that  appellant  had  no  notice  of  the  meeting 
of  the  Board  of  Equalization  or  of  its  action,  is  untenable.  The 
law  is  a  public  one,  which  prescribes  the  duties  and  designates 
the  time  of  meeting  of  the  board,  and  all  citizens  are  bound 
to  take  notice  of  it.  The  constitution  imposes  no  obligation 
upon  the  legislature,  requiring  that  such  notice  shall  be  pro- 
vided for,  or  that  an  appeal  shall  be  allowed  from  the  action 
of  the  board.  Porter  et  al.  v.  R.  R.  I.  and  St.  L.  R.  R.  Co. 
supra. 

Perceiving  no  error  in  the  record,  the  decree  of  the  court 
below  is  affirmed. 

Decree  ajirmed. 
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*  The  City  of  SpRns-GFiELD 

V. 

Thomas  Doyle. 

1.  MimicrPAL  CORPORATION — liability  for  injury  from  defect  in  sidewalk. 
Where  the  sidewalk  of  a  city  is  out  of  repair,  and  remains  so  for  a  con- 
siderable time,  actual  notice  to  the  street  supervisor  or  city  authorities 
will  not  be  necessary,  to  hold  the  city  liable  for  a  personal  injury  sus- 
tained by  a  person  in  consequence  of  the  dangerous  condition  of  the  same, 
while  using  due  care  on  his  part.  Notice  of  the  defective  state  of  the 
walk  will  be  presumed  after  the  lapse  of  a  sufficient  time. 

2.  Declaration — injury  from  defective  sidewalk.  In  an  action  on  the 
case  by  a  party  against  a  city,  to  recover  damages  for  personal  injuries 
caused  by  defects  in  the  sidewalks  of  the  city,  if  the  declaration  describes 
the  locus  as  a  street  of  the  city  known  as  Jefferson  street,  it  will  be  suffi- 
ciently specific  on  general  demurrer. 

Appeal  from  the  Circuit  Cotirt  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Mr.  E.  B.  Herndon,  and  Mr.  James  A.  Kennedy,  for  the 

appellant. 

Messrs.  McClernand  &  Keyes,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  against  the  city  of  Spring- 
field, to  recover  damages  for  an  injury  occasioned  the  plain- 
tiff by  reason  of  a  defective  sidewalk  on  Jefferson  street,  in 
said  city. 

There  were  five  counts  in  the  declaration,  and  a  demurrer 
to  each,  which  was  sustained  as  to  the  first,  second  and  fourth 
counts,  and  the  plea  of  not  guilty  and  one  special  plea  pleaded 
to  the  third  and  fifth  counts. 

There  was  a  demurrer  to  the  special  plea,  which  was  sus- 
tained, and  an  issue  to  the  jury  on  the  first  plea.  There  was 
a  verdict  of  guilty  and  the  damages  assessed  at  two  hun- 
dred and  fifty  dollars.  A  motion  for  a  new  trial  was  denied, 
and  judgment  rendered  on  the  verdict. 


I 
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The  city  appeals,  and  makes  the  point  that,  by  the  10th 
section  of  their  charter,  the  city  is  not  liable  for  any  damage 
or  injury  arising  from  the  bad  condition  of  its  streets,  alleys 
or  highways  by  reason  of  the  neglect  of  the  proper  officers  of 
the  city  tp  repair  the  same,  until  the  supervisor  of  the  city 
shall  have  been  notified  thereof,  and  fails  to  repair  them  in  a 
reasonable  time  after  such  notice. 

It  is  alleged  in  the  third  count  of  the  declaration  that  the 
city  had  notice  of  the  bad  condition  of  this  sidewalk,  and  in 
the  fifth  count,  that  the  supervisor  of  the  city  had  knowl- 
edge of  its  bad  condition  previous  to  the  injury  complained 
of.  The  section  is  silent  as  to  the  kind  of  notification  the 
supervisor  shall  have.  ,  In  this  case  the  sidewalk  was  out  of 
repair  for  a  long  time  before  this  accident  occurred,  so  long 
as  to  constitute  notice,  in  view  of  repeated  decisions  of  this 
court. 

Because  no  person  has  given  actual  notice  to  the  super- 
visor, a  person  passing  carefully  along  a  sidewalk  which  is 
in  a  dangerous  condition,  and  had  been  so  for  years,  can  have 
no  redress  for  an  injury  so  caused.  This  is  the  argument,  but 
it  is  not  founded  in  justice  or  right. 

Full  control  is  given  the  city  authorities,  by  the  charter, 
over  the  streets  and  sidewalks,  and  money  can  be  raised  in 
various  ways  therein  provided,  to  be  expended  upon  them. 
That  they  had  not  the  means  at  hand,  was  no  excuse.  The 
means  could  have  been  and  should  have  been  provided. 

Another  objection  is  made,  that  the  locus  is  not  sufficiently 
specific.  On  general  demurrer,  we  are  inclined  to  hold  it  is. 
It  is  described  as  a  street  of  the  city  known  as  Jeffiirson  street. 

The  injury  was  sufficiently  established,  and  also  the  loss  of 
time  and  suffering  of  the  plaintiff,  and  medical  attendance,  for 
all  which,  the  sum  found  by  the  jury  was  not  more  than  ade- 
quate compensation. 

These  are  all  the  points  raised  on  the  record,  and  appel- 
lant can  take  nothing  by  them. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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Daniel  O.  Crist  et  al. 

V. 

Mary  W.   Wray. 

1.  Pleading — error  in  sustaining  demurrer  cured.  If  the  court  errs  in 
sustaining  a  demurrer  to  a  plea,  the  error  will  be  cured  if  the  plaintiff 
subsequently  files  a  replication  thereto,  and  no  evidence  proper  under  the 
plea  is  excluded  on  the  trial. 

2.  Continuance — when  amendment  is  ground  for.  It  does  not  neces- 
sarily follow  that  a  cause  must  be  continued  because  an  amendment  is 
allowed  to  a  declaration,  and  the  defendant  makes  an  affidavit  that,  in 
consequence  thereof,  he  is  unprepared  to  proceed  to  or  with  the  trial  at 
the  term,  especially  when  no  reason  is  given  to  show  why  he  is  not  pre- 
pared. 

3.  Where,  after  the  close  of  the  plaintiffs'  evidence,  the  court  allowed 
the  declaration,  which  was  in  trespass  for  taking  and  carrying  away  a 
piano  and  an  organ,  to  be  amended,  by  striking  out  all  claim  for  the 
piano,  it  was  held^  that  the  effect  of  the  amendment  was  to  render  the  de- 
fendant better  instead  of  less  prepared  for  trial,  and  that  in  such  a  case  it 
was  no  error  to  overrule  his  motion  for  a  continuance,  though  supported 
by  affidarit  that  he  was  unprepared  to  proceed  with  the  trial. 

4.  Error — that  works  no  injury.  Although  improper  testimony  may 
have  been  admitted,  yet  when  it  appears,  from  the  verdict,  that  the  jury 
were  not  influenced  by  it,  and  no  injury  resulted  from  its  admission,  the 
error  will  not  be  sufficient  to  justify  a  reversal. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  by  Mary  W.  "Wray 
against  Daniel  O.  Crist,  Henry  Houscheid,  and  Joseph  V. 
Ater,  for  the  taking  and  carrying  away  of  a  piano  and  an 
organ. 

Mr.  John  E.  Pollock,  for  the  appellants. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass,  for  the  taking  and  carrying 
away  of  one  piano  and  one  organ. 

The  first  point  made  for  the  reversal  of  the  judgment  is, 
that  the  court  erred  in  sustaining  a  demurrer  to  a  plea. 
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It  is  enoii2:li  to  say.  that  if  there  was  any  error  in  that 
respect,  it  was  cured  by  subsequently  filing  a  replication  to 
the  plea  before  trial,  whereby  defenrlants  had  the  full  benefit 
of  the  plea,  and  no  evidence  ]n'oper  undei-  it  was  excluded. 

After  the  plaintiff  had  introduced  all  her  evidence,  the 
court,  on  motion,  gave  her  leave  to  amend  her  declaration,  by 
striking  out  all  claim  for  the  piano.  Thereupon,  one  of  the 
defendants  moved  for  a  continuance  of  the  cause,  filing,  in 
support  of  the  motion,  his  affidavit  that,  in  consequence  of 
such  amendment,  he  was  unprepared  to  proceed  with  the  trial 
of  the  cause  at  that  term. 

The  overruling  of  this  motion  is  assigned  as  error.  It  is 
claimed  that  defendant  was  entitled  to  a  continuance  under 
this  provision  of  the  present  statute  : 

•'No  amendment  shall  be  cause  for  a  continuance,  unless 
the  party  aiFected  thereby,  or  his  agent  or  attorney,  shall 
make  affidavit  that,  in  consequence  thereof,  he  is  unprepared 
to  proceed  to  or  with  the  trial  of  the  cause  at  that  term,  and 
that  he  verily  believes  that  if  the  cause  is  continued  he  will 
be  able  to  make  such  preparation." 

It  does  not  necessarily  follow  that  a  cause  must  be  continued 
when  a  party  makes  affidavit  in  such  form. 

The  affidavit  here  sets  out  no  reason  why  the  defendant 
was  not  prepared  to  proceed  with  the  trial.  The  withdraw- 
ino;  cue  of  the  two  claims  which  the  original  declaration  era- 
braced,  left  but  one  instead  of  two  claims  for  the  defendant 
to  meet.  The  effect  of  the  amendment  was,  to  render  the 
defendants  better  instead  of  less  prepared  to  defend  against 
the  amended  declaration.  When  a  court  sees  such  to  be  the 
effect  of  an  amendment,  it  may  very  properly  overrule  the 
motion  to  continue,  notwithstanding  the  affidavit,  where  it 
suggests  no  reason  why  the  defendant  was  unprepared. 

It  is  next  objected,  that  the  court  admitted  testimony  of 
the  rental  valueof  the  organ.  This  was  improper.  The  evi- 
dence should  have  been  as  to  the  value  of  the  organ.  The 
rental  value  was  so  largely  in  excess  of  any  ordinary  interest 
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on  the  price  of  the  organ,  that  the  jury  might  have  been  mis- 
led thereby  to  form  an  exaggerated  idea  of  the  value  of  the 
article.  But  testimony  was  given  as  to  the  value  of  the  organ, 
and,  comparing  that  with  the  amount  of  the  verdict,  we  can 
see  that  the  jury  were  not  influenced,  by  evidence  of  rental 
value,  to  place  an  undue  estimate  upon  the  value  of  the 
instrument,  and  that  no  injury  resulted  from  the  admission 
of  the  evidence,  and  so  it  forms  no  ground  for  reversal. 

Another  point  is,  that  the  verdict  was  contrary  to  the  evi- 
dence. There  was  a  conflict  of  testimony  as  to  the  ownership 
of  the  organ.  We  can  not  see  that  the  jury  so  manifestly 
erred  in  their  finding  as  to  require  that  it  should  be  disturbed. 

The  refusal  to  give  the  first  instruction  asked  by  defend- 
ants, which  is  complained  of,  was  manifestly  right. 

The  judgment  is  affirmed.  Judgment  affirmed. 


Abkaham  Wood  et  al. 

V. 

Isaac  D.  Rawlings  et  al. 

Mechanic's  lien — as  against  prior  lien  of  record.  Where  the  grantors 
of  land  reserved  a  lien  in  their  deed  on  the  premises  for  the  unpaid  pur- 
chase money,  and  after  the  recording  of  the  deed  other  parties  erected  a 
building  on  the  land  for  the  grantees,  and  obtained  a  decree  for  a  me- 
chanic's lien,  subject  to  the  vendor's  lien,  and  on  the  faith  of  this  decree 
the  complainant  purchased  the  notes  given  for  the  purchase  money,  and 
filed  his  bill  to  enforce  the  vendor's  lien,  and  the  court  decreed  in  favor 
of  such  lien,  declaring  it  prior  to  the  mechanic's  lien,  and  ordered  a  sale 
of  the  land:  Held,  that  the  decree  enforcing  the  vendor's  lien  was  proper, 
and  that  those  holding  the  mechanic's  lien  vpere  concluded  by  the  decree 
in  their  ov?n  case  from  disputing  the  priority  of  the  vendor's  lien ;  that 
the  deed  reserving  the  lien  being  recorded  when  the  mechanics  made  their 
contract,  was  notice  to  them,  and  that  they  were  estopped  from  alleging 
mistakes  in  their  own  proceedings,  after  the  complainant  bought  the 
notes  on  the  faith  of  their  decree. 

Appeal,  from  the  Circuit  Court  of  Morgan   county;    the 
Hon.  Cyrus  Epi.er,  Judge,  presiding. 
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This  was  a  bill,  filed  by  Cyrus  Matthews  against  Joseph  A. 
Meeks,  Andrew  H.  Meeks,  William  G.  Gallaher,  Alexander 
Edgmon,  Wilson  J.  Larimore,  Abraham  Wood,  and  James 
Montgomery.  The  object  of  the  bill  and  facts  of  the  case  are 
stated  in  the  opinion.  The  complainant  having  died,  his 
administrator,  Isaac  D.  Rawlings,  was  substituted  as  com- 
plainant, and  a  decree  rendered  in  conformity  to  the  prayer 
of  the  bill.  From  this  decree  Wood  and  Montgomery  ap- 
pealed. 

Messrs.  Dummer  &  Brown,  for  the  appellants. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

August  24,  1869,  Gallaher  and  Edgmon,  being  the  owners, 
sold  and  conveyed  the  premises  in  question  to  the  two  Meeks 
for  the  consideration  of  $4700.  All  the  purchase  money 
(except  $500  paid  down)  was  secured  by  the  Meeks  giving 
their  seven  promissory  notes,  one  being  payable  in  each  year, 
successively,  the  sellers  reserving  in  their  deed  a  vendor's 
lien  for  the  unpaid  purchase  money.  That  deed  was  imme- 
diately put  of  record.  August  31,  1869,  the  Meeks  executed 
a  mortgage  on  the  premises  to  one  Larimore,  to  secure  the 
sum  of  $585,  which  was  recorded  the  same  day  ;  and  in  the 
following  September  entered  into  contract  with  Wood  and 
Montgomery  to  erect  a  building  on  the  premises ;  they,  fur- 
nishing thereunder  materials  and  labor,  afterwards  filed  their 
petition  in  the  circuit  court  for  a  mechanic's  lien,  making 
Gallaher  and  Edgmon,  but  not  Larimore,  parties  defendant. 
The  former  answered,  and  the  court,  Feb.  21,  1871,  rendered 
a  decree  in  favor  of  petitioners,  finding  an  indebtedness  from 
the  Meeks  for  work  and  materials  to  the  amount  of  $982, 
which  was  declared  a  lien,  but  inferior  to  that  of  Gallaher 
and  Edgmon  reserved  by  their  deed,  and  the  premises  were 
ordered  sold,  subject  to  their  lien.  Matthews  purchased  the 
unpaid  notes  given  by  the  Meeks  to  Gallaher  and  Edgmon 
for  the  purchase  money,  after  the  rendition  of  and  upon  the 
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faith  of  appellants'  decree,  and  filed  the  bill  in  this  present 
case  to  enforce  the  vendor's  lien  reserved  by  the  deed  afore- 
said. He  having  died  pending  the  suit,  his  administrator 
was  substituted,  and  a  decree  rendered  declaring  the  lien,  its 
priority  over  other  liens,  and  for  foreclosure  and  sale.  From 
that  decree  Wood  and  Montgomery,  who  were  parties,  have 
appealed  to  this  court. 

The  court  is  of  opinion  that  the  decree  is  right.  Under  no 
possible  aspect  of  the  circumstances  of  the  case  could  appel- 
lants establish  any  defense.  They  were  concluded  by  the 
decree  in  their  own  case,  and,  if  they  were  not,  the  vendor's 
lien  being  reserved  in  the  deed,  and  that  put  upon  record 
before  their  contract  with  the  Meeks,  they  are  chargeable 
with  notice,  and  the  vendor's  lien  is  paramount. 

They  are  estopped  from  alleging  mistakes  in  their  own  pro- 
ceedings, after  Matthews  was  induced  to  purchase  the  notes 
on  the  strength  of  that  decree  making  their  lien  subject  to 
that  of  the  vendors. 

The  decree  of  tlie  court  below  will  be  affirmed. 

Decree  affirmed. 


Nathaniel  Summers 

V. 

John  AV.  Stark. 

New  trial — as  to  the  finding  from  the  evidence.  Where  the  evidence 
of  the  parties  upon  the  controverted  points  is  conflicting,  it  is  the  peculiar 
province  of  the  jury  to  harmonize  and  settle  the  conflicting  proof,  and 
if  the  jury  have  been  properly  instructed,  and  a  fair  trial  had,  a  new  trial 
will  not  be  awarded,  unless  there  is  a  clear  preponderance  of  the  evidence 
against  the  verdict. 

.  Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 
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Mr.  Geo.  "W.  Fogg,  for  the  appellant. 
Messrs.  Warren  &  Gilmer,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  John  W.  Stark,  in  the 
county  court  of  Adams  county,  against  Nathaniel  Summers, 
to  recover  for  labor  performed  by  the  former  for  Summers 
upon  his  farm. 

A  trial  of  the  cause  was  had  before  a  jury,  which  resulted 
in  a  verdict  in  favor  of  Stark  for  $350.  The  county  court 
overruled  a  motion  for  a  new  trial,  and  rendered  judgment 
upon  the  verdict. 

Summers  prosecuted  an  appeal  to  the  circuit  court  of 
Adams  county,  where  a  trial  was  had  upon  the  record  from 
the  county  court,  and  the  judgment  affirmed. 

Summers  brings  the  record  here  by  appeal,  and  asks  a 
reversal  of  the  judgment  solely  upon  the  ground  that  the 
verdict  is  contrary  to  the  evidence. 

It  appears  from  the  evidence  that  appellee  had  worked  for 
appellant  at  different  times,  in  all  some  four  or  five  years. 

On  or  about  the  1st  of  September,  1870,  there  was  due 
appellee,  for  work  prior  to  that  time,  $108.40.  Appellee  then 
commenced  work  for  appellant,  and  remained  in  his  employ 
until  October,  1873,  and  the  controversy  between  the  parties 
arises  in  regard  to  the  amount  due  for  labor  during  that  time. 

Appellee  claimed,  under  the  contract,  he  was  to  receive  $20 
per  month,  and  $2  per  day  during  harvest,  while  on  the  other 
hand,  appellant  claimed  the  contract  was  that  he  was  to  pay 
$20  per  month  during  the  months  of  April,  May,  June,  July 
and  August;  $18  per  month  for  September,  October  and  No- 
vember, and  $16  per  month  for  December,  January,  February 
and  March. 

Appellant   claimed  pay   of  appellee   for   boarding    in   the 

summer  of  1870,  while  appellee  was  sick  and  unable  to  work, 

while  appellee  insisted  he  had  an  agreement  with   appellant 

by  which  he  was  to  be  boarded  for  the  work  he  did. 
14 — 76th  III. 
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Appellant  claimed  a  set-off  for  the  use  of  horses  and  a 
carriage  by  appellee,  and  appellee  claimed  that  he  was  not  to 
be  charged  for  them. 

There  was  also  a  clear  conflict  in  the  evidence  in  regard  to 
the  amount  of  payments  made  by  appellant  on  the  work. 
Neither  was  the  evidence  of  the  parties  harmonious  as  to  the 
time  appellee  actually  worked  and  for  which  he  should  be 
paid. 

The  real  controversy  in  the  case  was,  what  amount  was 
actually  due  appellee  for  his  services. 

The  evidence  submitted  to  the  jury  by  appellant  and  appel- 
lee, on  almost  every  branch  of  the  case,  to  settle  the  contro- 
verted point,  was  directly  conflicting.  Under  such  circum- 
stances, it  was  the  peculiar  province  of  the  jury  to  harmonize 
and  settle  the  conflicting  proof;  and  unless  we  can  readily 
see,  which  we  can  not  from  this  record,  that  the  clear  prepon- 
derance of  the  evidence  is  against  the  verdict,  we  can  not 
interfere  and  award  a  new  trial. 

It  is  not  pretended  that  the  county  court  misdirected  the 
jury  on  any  question  of  law.  Neither  is  it  claimed  that 
appellant  failed  to  receive  a  fair  trial.  The  only  error  com- 
plained of  is,  that  the  verdict  is  contrary  to  the  weight  of  the 
evidence. 

Upon  a  careful  examination  of  the  evidence  in  the  record, 
and  in  view  of  the  conflicting  character  of  the  testimony,  we 
are  not  prepared  to  say  the  jury  disregarded  the  weight  of 
the  evidence. 

The  judgment  will  therefore  be  affirmed. 

Judgment  affi/t^med. 


1875.]  MuLLiNix  V.  The  People.  211 


Syllabus. 


George  W.   Mullit^ix 


The  People  of  the  State  of  Illinois. 

1.  Intoxicating  liquors— srtZe  to  one  in  habit  of  getting  intoxicated. 
On  tlie  trial  of  one  indicted  for  selling  intoxicating  liquor  to  a  person  in 
the  habit  of  getting  intoxicated,  the  court  instructed  the  jury,  for  the  peo- 
ple, "that  a  person  who  is  in  the  habit  of  drinking  intoxicating  liquors 
intemperately,  is  a  person  who  is  in  the  habit  of  getting  intoxicated, 
within  the  meaning  of  the  statute:"  Held,  that  the  instruction  was  erro- 
neous.    Intemperance  does  not  necessarily  imply  drunkenness. 

2.  Same — liable  for  act  of  agent  or  clerk.  Under  the  act  of  1872,  relat- 
ing to  intoxicating  liquors,  a  party  keeping  liquor  for  sale  is  liable,  crim- 
inally, for  sales  made  by  agents,  clerks,  or  servants  in  his  employ,  in 
violation  of  the  act  as  to  one  in  the  habit  of  getting  intoxicated,  whether 
he  knew  they  would  make  such  sales  or  not.  It  is  the  duty  of  such  per- 
son to  see  that  his  clerks  and  servants  act  prudently  and  discreetly,  and 
observe  the  statute. 

3.  But  if  the  proprietor,  in  good  faith,  employs  a  clerk,  believing  him 
to  have  prudence  and  discretion,  and  forbids  his  selling  liquor  to  the 
persons  prohibited,  and  the  clerk  should  disregard  such  orders,  then, 
under  this  statute  before  its  amendment,  the  proprietor  would  be  pro- 
tected; but  no  opinion  is  given  as  to  what  the  rule  would  be,  in  that 
regard,  under  the  present  statute. 

4.  Same — efect  of  the  repeal  of  the  law.  The  statute  which  repealed  the 
liquor  law  of  1872,  in  express  terms  saved  and  reserved  the  rights  which 
had  accrued  under  a  repealed  statute  as  to  any  offense  committed  against 
the  former  law,  or  as  to  any  act  done,  any  penalty,  forfeiture  or  punish- 
ment incurred,  or  any  right  accrued;  therefore  the  repeal  of  such  act  in 
nowise  affected  the  people's  right  to  prosecute  for  penalties  incurred 
under  it. 

5.  Instruction — as  to  the  jury  being  judges  of  the  law.  On  the  trial  of 
one  for  selling  liquor  to  a  person  in  the  habit  of  getting  intoxicated,  the  de- 
fendant asked  the  following  instruction :  "The  court  instructs  the  jury  for 
the  defense  that  the  jury  are  the  sole  judges  of  the  law  as  well  as  the  facts 
in  the  case."  The  court  added  the  following:  "But  the  jury  are  further 
instructed,  that  it  is  the  duty  of  the  jury  to  accept  and  act  upon  the  law, 
as  laid  down  to  you  by  the  court,  unless  you  can  say,  upon  your  oaths, 
that  you  are  better  judges  of  the  law  than  the  court;  and  if  you  can  say, 
upon  your  oaths,  that  you  are  better  judges  of  the  law  than  the  court, 
then  you  are  at  liberty  to  so  act:"  Held,  no  error  in  the  modification,  but 
that  it  was  eminently  just  and  proper. 
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6.  Criminai.  IjAW— judgment  rohen  defendant  is  convicted  on  two  counts. 
Where  a  defendant  was  convicted  on  two  counts  of  an  indictment  for  sell- 
ing liquor  to  one  in  the  habit  of  getting  intoxicated,  the  punishment 
being  ten  days'  imprisonment  for  each  oftense,  it  was  held  to  be  error  to 
render  judgment  of  imprisonment  for  twenty  days  in  gross.  The  impris- 
onment  awarded  should  be  for  a  specified  time  under  each  count,  the 
time  under  the  second  to  commence  when  the  first  ends. 

7.  Samk— judgment  as  to  imprisonment  in  a  different  county.  It  is  not 
for  the  court,  in  rendering  judgment  of  imprisonment  in  a  criminal  case, 
to  order  the  defendant  to  be  imprisoned  in  the  jail  of  another  county, 
specifying  it.  If  there  be  no  jail  in  the  county  of  the  trial  the  court  may 
recite  the  fact  in  its  judgment,  and  order  the  sheriff  to  imprison  the 
defendant  in  the  nearest  sufficient  jail  of  another  county;  though  it  is 
made  the  duty  of  the  sheriff,  when  there  is  no  jail  in  his  county  or  when 
it  is  insufficient,  to  imprison  persons  committed,  in  the  nearest  sufficient 
jail,  without  any  order  of  court  for  that  purpose. 

Writ  of  Error  to  the  Circuit  Court  of  Moultrie  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Crea  &  Ewing,  and  Mr.  Jonathan  Meeker,  for 
the  plaintiif  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  •opinion  of  the 
Court : 

Plaintiff  in  error  was  indicted  in  the  Moultrie  circuit  court, 
for  selling  intoxicating  liquor  to  one  Harding,  "a.  person  in 
the  habit  of  getting  intoxicated."  There  were  several  counts 
in  the  indictment.  On  a  trial  the  jury  found  the  defendant 
guilty,  on  the  first  and  second  counts.  After  overruling  a 
motion  for  a  new  trial,  the  court  sentenced  accused  to  be  im- 
prisoned, for  twenty  days,  in  the  Shelby  county  jail,  and 
rendered  a  judgment  for  a  fine  of  $80,  and  costs.  To  reverse 
the  judgment,  this  writ  of  error  is  prosecuted. 

It  is  first  objected,  that  the  court  below  erred  in  giving  for 
the  prosecution  this  instruction: 

"The  court  instructs  the  jury,  for  the  people,  that,  under 
the  law,  a  person  who  is  in  the  habit  of  drinking  intoxicating 
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liquors  Intemperately,  is  a  person  who  is  in  the  habit  of  get- 
ting intoxicated,  within  the  meaning  of  the  statute." 

We  can  hardly  see  the  necessity  of  giving  such  an  instruc- 
tion. It  would  seem  only  necessary  to  instruct  the  jury,  in 
the  lano-uage  of  the  statute,  what  constitutes  the  offense,  and 
leave  the  jury  to  determine  whether  the  person  was  in  the 
habit  of  getting  drunk.  The  word  "intoxicate,"  means  to 
become  inebriated  or  drunk,  hut  intemperance  does  not 
necessarily  imply  drunkenness.  It  is  defined  to  be  the  use 
of  anvtiiing  beyond  moderation — use  beyond  moderation. 
Hence  this  instruction  was  not  precise  and  definite.  It"  told 
the  jury,  in  effect,  that  if  Harding  used  intoxicating  liquors 
bevond  a  moderate  use,  he  was  a  person  named  in  the 
statute  to  whom  liquor  could  not  be  lawfully  sold.  As  to 
what  would  be  a  moderate  use,  intelligent  persons  widely 
differ.  The  instruction  may  have  misled  the  jury,  and  should 
not  have  been  given. 

It  is  next  urged,  that  the  court  below  erred  in  telling  the 
jury  that  if  plaintiff  in  error,  by  himself,  agent  or  clerk,  sold 
intoxicating  liquor  to  Harding  within  eighteen  months  from 
the  finding  of  the  indictment,  and  that  he  was  in  the  habit 
of  getting  intoxicated,  they  should  find  defendant  guilty. 

It  is  first  objected,  that  the  owner  of  the  liquor  can  not  be 
rendered  liable  unless  he  has  knowledge  that  the  agent  or 
clerk  would  make  the  sale,  or  he  had  given  authority  to  make 
the  sale.  The  14th  section  of  chapter  43,  R.  S.  1874.  expresslv 
declares  that  it  shall  not  be  necessarv  to  show  knowledixe  of 
the  principal,  to  convict  for  an  act  of  the  agent  or  servant. 
But,  it  is  said^  this  provision  was  not  in  the  law  as  it  was 
fir.st  passed,  but  was  inserted  for  the  first  time  in  the  revision 
of  1874.  But  under  the  act  as  it  was  originally  adopted,  we 
have  no  doubt  that  the  principal  was  liable  for  the  acts  of 
his  agent  or  servant,  although  he  had  no  knowledge.  He 
employed  the  clerk  to  sell  the  liquor,  and,  in  doing  so,  it  was 
his  duty  to  see  to  it  that  the  clerk  was  prudent  and  discreet, 
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and  would  observe  the  requirements  of  the  statute.  He  could 
not  employ  a  reckless  person,  who  had  no  regard  for  the  law, 
and  then  shield  himself  by  saying  he  did  not  know  that  the 
servant  was  violating  the  law. 

To  permit  such  a  defense  would  be  a  virtual  repeal  of  the 
statute.  It  would  be  only  necessary  for  the  keeper  of  a  dram 
shop  to  employ  such  a  servant,  and  avoid  seeing  or  knowing 
that  he  was  violating  the  statute,  to  escape  the  punishment 
imposed. 

In  the  case  of  Stevens  v.  The  People,  67  111.  587,  it  was  held 
that  the  owner  of  a  gaming  house  might  be  indicted  and 
punished  for  the  acts  of  his  agent  or  servant,  in  carrying  on 
the  house.  If  the  proprietor,  in  good  faith,  were  to  employ 
a  clerk,  believing  him  to  have  prudence  and  discretion,  and 
were  to  forbid  his  selling  liquor  to  the  persons  prohibited, 
and  the  clerk  were  to  disregard  such  orders,  then  a  different 
question  would  have  arisen  under  the  statute  before  it  was 
amended,  and  the  proprietor  would  have  been  protected;  but 
no  such  question  is  presented  by  this  record,  and  we  abstain 
from  the  expression  of  any  opinion  as  to  whether  such  would 
be  the  case  under  the  present  statute. 

It  is  further  objected,  that  the  act  of  1872  was  repealed  by 
the  act  of  1874.  This  latter  law  has  no  repealing  clause,  but 
the  former  act  was  repealed  by  the  849th  clause  of  section  5, 
of  the  chapter  entitled  Statutes  (R.  S.  1044.)  The  4th  section 
of  this  latter  statute,  in  express  terras,  saves  and  reserves  the 
rights  which  have  accrued  under  a  repealed  statute,  as  to  any 
offense  committed  against  the  former  law,  or  as  to  any  act 
done,  any  penalty,  forfeiture  or  punishment  incurred,  or  any 
right  accrued.  Hence  the  repeal  of  the  former  liquor  law  in 
nowise  affected  the  people's  right  to  prosecute  for  penalties 
incurred  under  that  act,  until  barred  by  limitation.  We 
therefore  see  no  error  in  this  instruction. 

It  is  further  insisted,  that  the  court  erred  in  modifying  the 
instruction  of  plaintiff  in  error.  It  was  this:  "The  court  in- 
structs the  jury,  for  the  defense,  that  the  jury  are  the  sole 
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judges  of  the  law,  as  well  as  the  facts  in  the  case."  To  which 
the  court  added  :  ''But  the  jury  are  further  instructed,  that  it 
is  the  duty  of  the  jury  to  accept  and  act  upon  the  law  as  laid 
down  to  you  by  the  court,  unless  you  can  say,  upon  your 
oaths,  that  you  are  better  judges  of  the  law  than  the  court ; 
and  if  you  can  say,  upon  your  oaths,  that  you  are  better  judges 
of  the  law  than  the  court,  then  you  are  at  liberty  to  so  act." 
This  modification  is  strictly  within  what  was  held  in  the  case 
of  Fisher  v.  The  People,  23  111.  283.  And,  so  long  as  the 
statute  remains  as  it  now  is,  we  regard  such  a  modification  to 
such  an  instruction  as  eminently  just  and  proper. 

It  is  lastly  insisted,  that  the  court  erred  in  the  rendition  of 
the  judgment.  The  defendant  was  convicted  on  two  counts, 
which  were  specified  in  the  verdict,  and  the  court  rendered  a 
sentence  that  he  be  imprisoned  twenty  days  generally.  It 
is  error  to  sentence  a  person  on  such  a  conviction  to  a  single 
term,  but  it  should  be  for  a  specified  term  under  each  count, 
the  time  under  the  second  to  commence  when  the  first  ends, 
and  so  on  till  the  last.     In  this  the  judgment  was  erroneous. 

It  was  also  error  for  the  court  to  order  the  defendant  to  be 
imprisoned  in  the  county  jail  of  another  county,  specifying 
it.  If  there  was  no  jail  in  Piatt  county,  it  would  not  have 
been  error  for  the  court,  in  its  judgment,  to  recite  the  fact, 
and  to  have  ordered  the  sheriff  to  imprison  defendant  in  the 
nearest  sufficient  jail  of  another  county,  as  the  statute  requires. 
Or,  had  the  judgment  been  that  defendant  be  committed  to 
the  county  jail,  and  there  was  none,  or  it  was  insufficient, 
then  it  would  be  the  duty  of  the  sheriff,  under  the  statute,  to 
imprison  him  in  the  nearest  sufficient  jail  in  another  county. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed 
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Hugh  Wright 

V. 

Ellen  Smith. 

1.  AppeaI/ — does  not  lie  from  order  of  circuit  court  reversing  judgment  of 
county  court.  The  judgment  of  the  circuit  court  reversing  and  remanding 
a  cause  in  the  county  court  is  not  final,  and,  therefore,  no  appeal  or  writ 
of  error  will  lie  to  reverse  such  judgment  of  the  circuit  court. 

2.  County  coxtrt— jurisdiction  determined  by  amount  claimed.  Where 
the  declaration  in  a  suit  in  the  county  court  only  claims  $500,  the  court 
will  have  jurisdiction,  notwithstanding  the  evidence  shows  that  the 
interest  justly  due,  when  added  to  the  principal,  exceeds  that  sum.  The 
plaintiff  in  such  a  case  has  the  clear  right  to  waive  any  claim  for  the 
interest  which  will  make  the  debt  exceed  the  jurisdiction  of  the  court. 

Appeal,  from  the  Circuit  Court  ofVermilion  county;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

This  was  an  action,  brought  by  Ellen  Smith,  against  HuiOfh 
Wright,  in  the  county  court  of  "Vermilion  county,  upon  a 
promissory  note  and  on  various  loans  of  money.  On  the  trial 
in  the  county  court,  the  plaintiff,  by  counsel,  remitted  all  the 
interest  due  which  would  make  the  demand  over  $500,  but 
the  court  refused  to  allow  the  plaintiff  to  throw  off  the 
interest,  and  instructed  the  jury  that  ''they  must  consider 
all  the  evidence  without  regard  to  any  drawback  offered  by 
either  party."  The  jury  then  returned  a  verdict  for  $6]  6.30, 
whereupon  the  plaintiff  offered  to  remit  $116.30,  which  the 
county  court  refused  to  allow,  and  dismissed  the  suit  for  want 
of  jurisdiction.  The  plaintiff  took  the  case  by  appeal  to  the 
circuit  court,  where  the  judgment  of  the  county  court  was 
reversed  and  the  cause  remanded.  From  this  judgment  of 
the  circuit  court  the  defendant  appealed  to  this  court. 

Mr.  D.  D.  Evans,  for  the  appellant. 

Messrs.  Townsend  &  Young,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  appeal  is  prosecuted  from  the  judgment  of  the  circuit 
court  reversing  and  remanding  a  cause  pending  in  that  court 
on  appeal  from  the  county  court.  It  has  been  held,  in  two  or 
three  cases  in  this  court,  such  judgments  are  not  final  in  the 
sense  that  term  is  used  in  tlie  statute,  and,  therefore,  no  appeal 
or  writ  of  error  wmII  lie.  For  this  reason  the  present  appeal 
must  be  dismissed. 

Inasmuch  as  there  must  be  a  new  trial  of  the  cause,  it  may 
not  be  improper  to  say  the  judgment  of  the  circuit  court 
reversing  the  judgment  of  the  countv  court  is  entirely  correct. 
The  county  court  had  jurisdiction  of  the  cause.  Only  the 
sum  of  $500  was  claimed  in  the  declaration  and  summons, 
which  was  within  the  jurisdiction  of  the  court.  Notwith- 
standing it  may  have  appeared  from  the  evidence,  when  the 
interest  to  which  plaintiflt' was  justly  entitled  on  the  principal 
sum  was  added,  the  aggregate  amount  would  exceed  $500, 
yet  she  disclaimed  the  right,  before  the  case  was  submitted, 
to  recover  for  any  sura  beyond  that  claimed  in  the  declara- 
tion. This  she  had  a  clear  right  to  do,  and  her  cause  of 
action  was  within  the  jurisdiction  of  the  court.  The  decis- 
ions of  this  court  are  conclusive  on  this  point.  Ellis  v.  Sni- 
der, Breese,  336;  Korsoski  v.  Foster,  20  111.  32;  Bates  v. 
Bulkley,  2  Gilm.  389  ;  Raymond  v.  Strobel,  24  111.  113. 

The  appeal  will  be  dismissed,  at  costs  of  appellant. 

Appeal  dismissed. 


Teeviok  Slattery 


The  People  of  the  State  of  Illinois. 

1.  Abortion — statute  relating  to,  construed.  The  section  of  the  crim- 
inal code  in  the  Kevised  Statutes  of  1874,  which  provides  that  whoever, 
by  means  of  any  instrument,  medicine,  drug,  or  other  means  whatever. 
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causes  any  woman  pregnant  with  child,  to  abort  or  miscarry,  or  attempts, 
etc.,  shall  be  punished  in  the  penitentiary,  etc.,  was  evidently  aimed  at 
professional  abortionists,  and  at  those  who,  with  the  intent  and  design  of 
producing  abortion,  shall  use  any  means  to  that  end,  no  matter  what  those 
means  may  be,  but  not  at  those  who,  with  no  such  purpose  in  view,  should, 
by  a  violent  act,  unfortunately  produce  such  a  result.  The  intent  to  pro- 
duce an  abortion  must  exist  when  the  means  are  used. 

2.  Same — violeyice  without  intent  to  produce.  Where  a  party  assaulted 
and  beat  his  wife,  then  about  three  months  in  pregnancy,  and  who  had 
miscarried  on  several  times  before,  and  shortly  after  such  beating  she 
miscarried,  and  the  proof  failed  to  show  that  the  miscarriage  was  the 
result  of  the  beating,  or  that  the  husband  had  the  least  idea  such  would 
be  the  result,  or  that  he  desired  or  intended  such  a  result,  it  was  Tield^  that 
a  conviction  of  the  husband  for  producing  the  abortion  could  not  be  sus- 
tained. 

3.  CRmrNAij  liAW — intent  necessary  to  crime.  A  criminal  oflEense  con- 
sists in  a  violation  of  a  public  law,  in  the  commission  of  which  there 
must  be  a  union  or  joint  operation  of  act  and  intention,  or  criminal  neg- 
ligence, and  the  intention  is  manifested  by  the  circumstances  connected 
with  the  perpetration  of  the  oflense,  and  the  sound  mind  and  discretion 
of  the  person  accused. 

^.  Admissions — ly  party'' s  silence.  Where  a  defendant,  whose  wife  had 
left  him  and  gone  to  her  father,  got  a  neighbor  to  go  with  him  to  see  his 
wife,  on  his  promise  to  keep  his  temper  and  be  upon  his  good  behavior, 
and,  while  at  his  wife's  father's  house,  the  father  stated  to  him  many  acts 
of  violence  and  uukindness  to  his  wife,  which  he  did  not  deny,  and  this 
was  claimed,  on  his  trial  for  producing  an  abortion  on  his  wife,  as  an  ad- 
mission of  the  facts  stated  by  the  father,  it  was  held  not  an  admission 
of  the  truth  of  such  facts,  as  the  defendant  was  not  in  a  position  to  deny 
them,  owing  to  his  promise  to  be  on  his  good  behavior. 

Writ  of  Error  to  the  Circuit  Court  of  Hancock  county; 
the  Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  indictment  against  Trevior  Slattery,  for  pro- 
ducing the  miscarriage  of  his  wife,  Celestia  Slattery,  by  beat- 
ing her,  etc.  The  defendant  was  convicted,  and  sentenced  to 
three  years'  imprisonment  in  the  penitentiary. 

Mr.  Henry  W.  Draper,  and  Mr.  Geo.  Edmunds,  Jr.,  for 
tbe  plaintiff  in  error. 

Mr.  B.  F.  Peterson,  State's  Attorney,  and  Mr.  Jas.  K. 
Edsall,  Attorney  General,  for  the  People. 
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Opinion  of  the  Court. 
Mr.  Justice  Breese  delivered   the  opinion   of  the  Court : 

Plaintiff  in  error  Avas  indicted,  at  the  June  term,  1874,  of 
the  Hancock  circuit  court,  for  feloniously,  unlawfully  and 
maliciously  beating,  striking,  kicking,  pinching  and  crushing 
one  Celestia  Slatterv,  a  pregnant  woman,  with  intent  unlaw- 
fully, feloniously  and  maliciously  to  cause  her  to  miscarry, 
and  by  means  whereof  she  did  miscarry. 

The  jury  found  the  defendant  guilty,  and  fixed  his  impris- 
onment in  the  penitentiary  at  three  years.  A  motion  for  a 
new  trial  was  denied,  and  judgment  rendered  on  the  verdict. 

The  record  is  brought  here  by  writ  of  error,  and  various 
errors  assigned.  Those  which  are  deemed  important  will  be 
noticed. 

The  section  of  the  statute  under  which  the  indictment  was 
found  is  as  follows:  "Whoever,  by  means  of  any  instrument, 
medicine,  drug,  or  other  means  whatever,  causes  any  woman 
pregnant  with  child  to  abort  or  miscarry,  or  attempts  to  pro- 
cure an  abortion  or  miscarriage,  etc.,  shall  be  imprisoned  in 
the  penitentiary  not  less  than  one  year  nor  more  than  ten 
years."     Kev.  1874,  p.  352. 

This  statute  is  evidently  aimed  at  professional  abortionists, 
and  at  those  who,  with  the  intent  and  design  of  producing 
abortion,  shall  use  any  means  to  that  end,  no  matter  what 
those  means  may  be,  but  not  at  those  who,  with  no  such  pur- 
pose in  view,  should,  by  a  violent  act,  unfortunately  produce 
such  a  result.  The  intent  to  produce  an  abortion  must  exist 
when  the  means  are  used.  That  is  the  charge  in  the  indict- 
ment. It  is  there  charged  the  prisoner  did  feloniously  and 
maliciously  beat  this  pregnant  woman,  with  intent  unlawfully, 
feloniously,  etc.,  to  cause  her  to  miscarry. 

The  party  alleged  to  have  been  so  beaten  is  the  wife  of  the 
prisoner,  who,  by  his  own  confession,  had  not  treated  her  in 
the  kindest  manner,  but  there  is  not  a  particle  of  proof  in  the 
record  going  to  show  that  her  miscarriage  was  caused  by  any 
violence  he  at  anv  time  used  towards  her,  or  that  he  had  the 
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least  idea  such  would  be  the  result,  or  that  he  desired  or  in- 
tended such   a  result. 

A  felonious  and  malicious  intent  to  cause  a  miscarriage 
being  charged  in  the  indictment,  circumstances  sufficient  to 
satisfy  the  jury  of  the  intent,  should  be  shown.  A  criminal 
offense  consists  in  a  violation  of  a  public  law,  in  the  commis- 
sion of  which  there  must  be  a  union  or  joint  operation  of  act 
and  intention,  or  criminal  negligence,  and  the  intention  is 
manifested  by  the  circumstances  connected  with  the  perpetra- 
tion of  the  offense,  and  the  sound  mind  and  discretion  of  the 
person  accused. 

The  only  marks  upon  the  person  of  ]\Irs.  Shitterv  were  a 
discoloration  about  a  finger's  length  of  one  thigh,  a  mark  on 
one  of  her  arms,  and  a  slight  discoloration  at  one  spot  on  her 
face,  but  how  these  were  produced  no  witness  testified.  It 
was  in  proof  she  was  about  three  months  gone  in  pregnancy, 
and  had  three  or  four  miscarriages  previously,  and  but  a 
short  time  before  this  last  one  she  had  rode  some  miles  in  a 
lumber  wagon  to  a  dancing  party,  where  she  danced  all  night 
and  into  the  morning,  and  rode  home  in  the  same  convey- 
ance. 

One  Taylor,  claiming  to  be  a  doctor,  gave  it  as  his  opinion 
that  these  marks  appeared  to  have  been  made  three  or  four 
days  previous  to  the  miscarriage,  and,  in  his  opinion,  pro- 
duced it;  whilst  Drs.  Thompson  and  Carlton  testify,  the 
bruises,  as  described  by  Taylor,  would  not  cause  miscarriage 
to  a  healthy  woman.  They  further  testify,  after  three  or  four 
miscarriages  it  becomes  habitual,  and  the  chances  are  against 
the  woman  carrying  a  child  the  full  time;  and  they  further 
say  that,  ^yith  such  a  woman,  lifting  heavy  weight,  any  hard 
work,  fast  walking,  riding  in  a  lumber  wagon,  dancing,  or 
anything  of  that  kind,  would  be  liable  to  induce  a  miscar- 
riage. 

There  is  no  question  that  the  great  preponderance  of  the 
evidence  sustains  the  position  taken  by  the  prisoner's  coun- 
sel, that  miscarriage  had  become  habitual  with  her,  and  the 
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chances  were  all  against  her  carrying  this  foetus  the  full  time. 
We  have  said  there  was  no  evidence  to  show  this  miscar- 
riage of  the  prisoner's  wife  was  caused  by  any  act  of  violence 
of  his  toward  her.  The  weight  of  the  testimony  is  the  other 
way. 

It  is  argued  by  the  counsel  for  the  people,  it  sufficiently  ap- 
pears from  the  testimony  of  her  father,  Joseph  Larrimore. 
Neither  he,  nor  Mrs.  Larrimore,  the  mother,  testify  to  any  act 
of  violence  of  their  own  knowledge,  but  claim  that  at  Larri- 
more's  house,  where  Mrs.  Slattery  then  was,  after  her  miscar- 

I  riage,  at  an  interview  there  held  by  the  prisoner,  at  which 
was  present  his  wife,  her  father  and  mother,  a  Mr.  Bliss  and 
a  Mrs.  Davis,  the  prisoner  admitted  many  acts  of  violence 
which  Larrimore  specified,  by  not  denying  the  accusations. 
No  time  was  specified  when  these  acts  were  done — whether 
years  before  or  quite  recently;  and  the  prisoner  was  not  in  a 

!  position  to  deny,  for  he  had  promised  Bliss,  if  he  Avould  go 
with  him  and  be  present  at  the  interview,  he  would  keep  his 
temper — would  be  on  his  good  behavior.  He  felt  pledged  to 
make  no  denial  of  any  statement  Larrimore  should  make,  but 
to  keep  his  temper  under  strict  control,  and  let  his  father-in- 
law  say  what  he  pleased.  At  this  interview  not  one  word  was 
?aid  by  Mr.  or  Mrs.  Larrimore,  or  by  Mrs.  Slattery,  or  by  any- 
lody  else,  that  her  miscarriage  had  been  caused  by  the  pris- 
oner's violence  toward  her.  It  is  strange,  indeed,  if  such 
was  the  fact,  the  miscarriage  so  recent,  and  all  the  prisoner's 
enormities  narrated  with  much  apparent  gtisto  by  Larrimore, 
that  he  should  not  have  charged  this  miscarriage  as  having 
been  produced  by  the  prisoner's  violence.  There  is  nothing 
of  it  in  the  proof. 

I  '  We  fail  to  find  in  this  record  anything  connecting  the  pris- 
oner with  the  crime  charged,  as  it  is  defined  in  the  statute 
book. 

The  judgment  will  be  reversed,  and  the  cause  remanded, 
that  a  new  trial  may  be  had. 

Judgment  reversed. 
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Thomas  Bates 


Jatte  Davis. 

iNTOXTCATrNG  LIQUORS — exemplary  damages.  In  a  suit  by  a  wife  against 
a  party,  for  selling  liquor  to  her  husband,  to  recover  damages  for  an  alleged 
injury  to  her  means  of  support,  where  the  evidence  tended  to  show  that 
the  defendant  endeavored  to  prevent  the  husband  from  getting  liquor  at 
his  place;  that  he  frequently  refused  him,  and  instructed  his  clerk  to 
refuse  him  liquor,  but  showed  that  the  husband  procured  it  through 
others,  concealing  his  name,  and  there  was  no  attempt  to  show  how  or  in 
what  manner  the  plaintiffs  means  of  support  was  affected  by  defendant 
selling  liquor  to  her  husband,  it  was  held,  that  there  was  no  foundation 
laid  for  exemplary  damages;  and  where  the  only  instruction  given  for 
plaiutift'was  based  upon  exemplary  damages,  which  resulted  in  a  verdict 
of  $300  damages,  the  judgment  thereon  was  reversed. 

Appeal,  from  the  Circuit  Court  of  Vermilion  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  J.  B.  Mann,  for  the  appellant. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  suit  brought  by  appellee,  as  wife  of  Milton 
Davis,  under  the  fifth  section  of  the  act  to  provide  against 
the  evils  resulting  from  the  sale  of  intoxicating  liquors,  to 
recover  damages  for  alleged  injury  to  her  means  of  support 
in  consequence  of  the  sale  by  the  appellant  of  such  liquors 
to  her  husband,  he  being,  as  the  declaration  alleges,  a  com- 
mon drunkard. 

The  cause  was  tried  by  a  jury  on  the  plea  of  not  guilty, 
and  verdict  and  judgment  for  plaintiff  for  $300,  to  reverse 
which  this  appeal  is  prosecuted. 

We  have  attentively  read  the  evidence  in  this  case.  It 
tends  to  show  that  Milton  Davis  has  been  a  drinking  man  for 
upwards  of  thirty  years,  and,  for  many  years  prior  to  the 
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time  of  any  alleged  sale  of  liquor  to  him  by  appellant,  had 
been  a  thorough  drunkard,  neglecting  his  business,  letting 
his  property  go  to  waste,  spending  his  money  in  getting  and 
his  time  in  keeping  drunk.  But  there  is  not  discoverable  in 
the  evidence  any  purpose  of  showing  how  or  in  what  way  the 
plaintiff's  means  of  support  was  affected  in  consequence  of 
liquor  alleged  to  have  been  sold  him  by  the  defendant. 

The  evidence  tends  to  show  that  defendant  endeavored  to 
prevent  Davis  from  getting  liquor  at  his  place ;  frequently 
refused  him,  instructed  his  clerk  to  refuse  him;  and  the  plain- 
tiff having  introduced  her  husband  as  a  witness  in  her 
behalf,  he  testified  to  the  fact  of  defendant  refusing  to  let 
him  have  liquor,  and  that  he  resorted  to  the  strategy  of  em- 
ploying others  to  go  and  get  it  for  him,  instructing  them  to 
conceal  the  fact  that  it  was  for  him.  The  evidence  wholly 
fails  to  lay  any  foundation  for  exemplary  damages.  When 
concluded,  the  plaintiff's  counsel,  not  submitting  any  instruc- 
tion as  to  actual  damage,  asked  and  the  court  gave  this 
instruction : 

''  Exemplary  damages  mean  damages  given  by  way  of 
punishment  for  the  commission  of  a  wrong  or  tort  willfully. 
They  are  not  the  measure  of  the  price  of  property  or  valu- 
ables, but  are  given  as  smart  money  in  the  way  of  pecuniary 
punishment,  to  make  an  example,  not  only  for  the  private 
good  of  the  person  suing,  but  for  the  public  good,  by  way  of 
example,  and  to  teach  other  persons  not  to  do  likewise." 

This  being  the  only  instruction  upon  the  question  of  dam- 
ages, the  jury,  as  it  would  be  natural  for  them  to  do,  merely 
assessed  a  fine  of  $300  against  the  defendant,  for  the  private 
good  of  the  party  suing. 

The  rule  as  to  exemplary  damages  in  this  class  of  cases 
has  been  heretofore  fully  discussed  and  settled  by  this  court. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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David  Blalock 

V. 

Stephen  A.  Rakdall. 

1.  Trespass— /(9r  act  done  under  legal  process.  Trespass  will  not  lie 
for  an  act  done  under  a  legal  process  regularly  issued  from  a  court,  or  by 
an  officer  of  competent  jurisdiction.  Case  only  will  lie,  and  that  on  the 
ground  only  of  malice  and  want  of  probable  cause. 

2.  Pleading — statute  abolishing  distinction  between  trespass  and  case. 
The  statute  abolishing  the  distinction  between  the  actions  of  trespass  and 
case,  does  away  with  the  technical  distinction  only,  but  does  not  affect 
the  substantial  rights  and  liabilities  of  the  parties,  so  as  to  operate  to 
give  any  other  remedy  for  acts  done  than  before  existed. 

3.  Same — plea  justifying  trespass  under  legal  process.  To  a  declaration 
in  trespass  for  an  assault  and  false  imprisonment,  the  defendant  pleaded 
three  special  pleas,  in  substance,  that  on  a  complaint  made  by  the  defend- 
ant, before  a  justice  of  the  peace,  of  the  commission  of  a  forgery  by  the 
plaintiff,  a  warrant  issued,  upon  which  plaintiff  was  arrested  and  brought 
before  the  justice,  and,  on  examination,  was  required  to  give  bail  for  his 
appearance  at  the  next  term  of  the  circuit  court,  and  in  default  of  giving 
the  bail,  plaintiff  was  committed  to  jail  by  the  justice,  which  was  the 
trespass  and  imprisonment  complained  of.  The  second  plea  also  averred 
that  there  were  reasonable  grounds  to  believe  that  plaintiff  had  commit- 
ted  the  offense :  Held,  that  the  pleas,  especially  the  second,  were  good 
on  demurrer,  and  presented  a  sufficient  answer  to  the  counts  in  trespass. 

4.  Malicious  prosecution — termination  of  prosecution.  In  order  to 
maintain  an  action  for  malicious  prosecution,  it  must  be  shown  that 
the  alleged  malicious  prosecution  has  been  legally  terminated.  Striking 
the  cause  from  the  docket,  on  motion  of  the  State's  attorney,  with  leave 
to  reinstate  the  same,  is  not  a  legal  termination  of  the  prosecution. 

5.  Evidence — of  similar  acts  in  respect  to  others.  In  trespass  and 
malicious  prosecution  against  one  for  procuring  the  arrest  and  imprison- 
ment of  the  plaintiff  on  a  charge  of  forgery,  the  defendant  claiming  that 
he  was  imposed  on,  and  led  to  believe  he  was  signing  contracts  making 
him  agent  to  sell  certain  patented  machinery  when  he  signed  the  note 
alleged  to  have  been  forged  by  the  plaintiff,  which  the  plaintiff  denied, 
it  was  held,  that  proof  by  other  persons  in  the  same  neighborhood,  that 
about  the  same  time  the  same  fraud  was  practiced  upon  them  by  the 
l)laintiff,  was  admissible,  as  characterizing  the  employment  of  the  plain- 
tiff, and  showing  the  manner  in  which  the  fraud  was  accomplished,  its 
feasibility,  and  as  corroborating  the  testimony  of  defendant. 
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6.  Ceiminal  PRACTICE — Striking  cause  fi'om  doclcet .  An  order  striking 
a  criminal  cause  from  the  docket,  with  leave  to  reinstate  the  same,  does 
not  discharge  the  defendant  from  the  indictment.  It  may  again  be 
placed  upon  the  docket,  and  the  defendant  subjected  to  a  trial  upon  the 
same  indictment. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  in  the  Macon 
circuit  court,  by  Stephen  A.  Randall  against  David  Blalock, 
the  declaration  containing  seven  counts,  the  last  two  being 
in  case  for  malicious  prosecution.  The  defendant  pleaded 
the  general  issue,  and  two  special  pleas  of  justification  to  the 
counts  in  trespass.  The  venue  was  changed  to  Sangamon 
county.  The  following  is  a  copy  of  the  special  pleas,  omit- 
ting formal  parts: 

"  2.  Actio  non,  because  he  says,  that  on,  etc.,  one  George 
Goodman  was  then,  and  now  is,  a  justice  of  the  peace  in  and 
for  said  county  of  Macon,  and  State  of  Illinois,  and  that  on 
the  day  and  year  aforesaid,  at  the  county  and  State  aforesaid, 
the  said  defendant  made  oath  before  said  Goodman  that  the 
said  plaintiff  did,  on  the  17th  day  of  August,  1868,  commit  a 
criminal  offense,  to-wit,  feloniously  and  falsely  make,  forge 
and  counterfeit  a  certain  promissory  note,  purporting  to  be 
the  promissory  note  of  the  said  David  Blalock  to  one  J.  B. 
Severance  for  the  payment  of  $360,  with  intent  to  damage 
and  defraud  the  said  defendant,  and  said  defendant  had  just 
and  reasonable  grounds  to  suspect  and  believe  that  said  plain- 
tiff had  committed  said  offense;  whereupon,  the  said  George 
Goodman  did,  on  said  8th  day  of  May,  1871,  issue  a  warrant 
in  the  name  of'The  People  of  the  State  of  Illinois,  directed  to 
all  sheriffs,  coroners  and  constables  of  said  State  of  Illinois, 
commanding  them,  by  the  authority  of  said  people  of 
the  State  of  Illinois,  to  arrest  the  said  plaintiff,  and 
bring  him  forthwith  before  the  said  George  Goodman,  or 
some  other  justice  of  the  peace  of  said  county,  to  answer  said 
complaint  of  said  David  Blalock,  of  the  criminal  offense  of 
15 — 76th  III. 
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forgery  aforesaid;  which  said  warrant  was  then  and  there 
delivered  to  George  M.  Wood,  the  then  sheriff  of  said  Macon 
county,  and  the  said  sheriff  did  then,  to-wit,  on  the  18th  day 
of  May,  1871,  execute  said  writ  by  arresting  the  said  plain- 
tiff, and  bringing  him  before  said  justice  of  the  peace;  where- 
upon the  said  justice,  after  associating  with  him  one  John  P. 
Post,  one  of  the  then  acting  justices  of  the  peace  in  and  for 
said  county  of  Macon,  proceeded  to  the  trial  of  said  plaintiff, 
and  the  said  plaintiff  was,  on,  to-wit,  the  18th  day  of  May, 
1871,  before  said  George  Goodman  and  said  John  P.  Post, 
tried  and  examined,  and  the  said  plaintiff  was  then  and  there, 
by  said  justices  of  the  peace,  committed  to  the  county  jail  of 
said  county  of  Macon,  and  unavoidably  imprisoned,  and  kept 
and  detained  in  prison,  for  the  space  of  time  in  said  declara- 
tion mentioned,  which  are  the  said  several  supposed  tres- 
passes in  the  said  plaintiff's  declaration  mentioned ;  wherefore, 
etc. 

"  3.  And  the  said  defendant,  for  a  further  plea  in  this 
behalf,  says  actio  non,  because  he  says,  that  on,  to-wit,  the  8th 
day  of  May,  1871,  one  George  Goodman  was  then,  and  is  now, 
a  justice  of  the  peace  in  and  for  the  said  county  of  Macon, 
and  State  of  Illinois,  and  that  on  the  said  8th  day  of  May, 
1871,  at  the  county  and  State  aforesaid,  the  said  defendant 
made  oath  before  said  Goodman  that  the  said  plaintiff  did, 
on  the  17th  day  of  August,  1868,  commit  a  criminal  offense^ 
to-wit,  that  the  said  plaintiff  did  feloniously  and  falsely  make, 
forge  and  counterfeit  a  certain  promissory  note,  purporting 
to  be  the  promissory  note  of  said  David  Blalock  to  one  J.  B. 
Severance,  for  the  payment  of  $360,  with  intent  to  damage 
and  defraud  the  said  defendant,  and  the  said  defendant  avers 
that  he,  said  defendant,  had  just  and  reasonable  grounds  to 
suspect  and  believe  that  said  plaintiff  had  committed  the 
crime  of  forgery,  as  above  mentioned ;  whereupon  the  said 
George  Goodman  did,  on  said  8th  day  of  May,  1871,  issue 
a  warrant  in  the  name  of  The  People  of  the  State  of  Illi- 
nois, and    directed  the  same  to   all    sheriffs,    coroners   and 
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constables  of  said  State  of  Illinois,  commanding  them,  by 
the  authority  of  said  People  of  tlie  State  of  Illinois,  to  arrest 
the  said  plaintiff,  and  bring  him  forthwith  before  the  said 
George  Goodman,  or  some  other  justice  of  the  peace  of 
said  county,  to  answer  said  complaint  of  said  David  Blalock, 
of  the  crime  of  forgery  aforesaid,  which  said  warrant  was  then 
and  there  delivered  to  George  M.  Wood,  the  then  acting 
sheriff  of  said  Macon  county,  and  the  said  sheriff  did,  on, 
to-wit.  the  18th  day  of  May,  1871,  execute  said  writ  by  arrest- 
ing the  said  plaintiff,  and  bringing  him  before  said  justice  of 
the  peace,  whereupon  said  justice  of  the  peace,  after  associa- 
ting with  him  one  John  P.  Post,  one  of  the  justices  of  the 
peace  of  said  county,  proceeded  to  the  trial  of  said  plaintiff 
on  said  criminal  charge,  and  the  said  plaintiff  was,  on  said 
18th  day  of  May,  1871,  before  the  justices  aforesaid,  tried,  and 
held  to  bail  in  the  sum  of  $1000,  to  appear  at  the  July  term 
of  the  circuit  court  of  Macon  county,  1871,  and  in  default  of 
giving  said  bail,  he,  the  plaintiff,  was  then  and  there  com- 
mitted to  the  jail  of  said  county  of  Macon;  and  the  said 
defendant  avers  that  afterwards,  to-wit,  at  the  July  term, 
1871,  the  grand  jury  of  said  county  of  Macon  preferred  an 
indictment  against  the  said  plaintiff,  for  making,  forging  and 
counterfeiting  a  certain  promissory  note,  being  the  same  note 
described  in  the  oath  before  mentioned  in  this  plea,  and  that 
said  plaintiff  was,  at  the  July  term,  1872,  tried  in  this  court 
for  the  crime  of  forgery,  and  found  guilty  of  the  same,  and 
sentenced  to  the  State's  prison  for  the  term  of  one  year,  and 
on  motion  then  and  there  made  by  the  plaintiff  for  a  new  trial, 
which  the  court  then  and  there  refused;  which  are  the  seve- 
ral supposed  trespasses  in  the  said  declaration  mentioned," 
etc. 

The  plaintiff  demurred  to  the  two  special  pleas,  assigning 
as  special  cause  of  demurrer,  1st,  that  the  pleas  only  amounted 
to  the  general  issue;  2d,  that  they  were  double.  The  court 
sustained  the  demurrer. 
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A  trial  was  had,  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $500.  The  defendant  brings  the 
case  to  this  court  by  appeal. 

Messrs.  John  M.  &  John  Mayo  Palmer,  for  the  appel- 
lant. 

Mr.  A.  B.  BuNN,  and  Mr.  H.  Crea,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  declaration  in  this  case  contains  seven  counts.  Five 
are  in  trespass,  and  charge  an  assault  and  unlawful  impris- 
onment, and  the  sixth  and  seven th  counts  are  for  a  malicious 
prosecution. 

The  court  below  sustained  a  demurrer  to  three  special  pleas 
to  the  counts  in  trespass,  and  this  is  assigned  for  error. 

The  matter  of  defense  set  up  in  the  pleas  was,  in  substance, 
that  on  a  complaint,  made  by  the  defendant  before  a  justice 
of  the  peace,  of  the  commission  of  a  forgery  by  the  plaintiff, 
a  warrant  i.ssued  upon  which  plaintiff  was  arrested  and 
brought  before  the  justice,  and,  on  examination,  was  required 
to  give  bail  for  his  appearance  at  the  next  term  of  the  circuit 
court,  and  in  default  of  giving  the  bail,  plaintiff  was  commit- 
ted to  jail  by  the  justice  of  the  peace,  which  was  the  trespass 
and  imprisonment  complained  of.  The  pleas  show  that  plain- 
tiff was  arrested  and  imprisoned  upon  regular  legal  process. 
Trespass  will  not  lie  for  an  act  done  under  a  legal  process 
regularly  issued  from  a  court,  or  by  an  officer  of  competent 
jurisdiction.  Case  only  will  lie,  and  that  on  the  ground  only 
of  malice  and  want  of  probable  cause.  1  Chit.  PI,  214,  152; 
^Belk  v.  Broadbent,  3  Term  Rep.  183;  Luddington  v.  Peck,  2 
Conn.  700;  Plummer  v.  Dennett,  6  Greenl.  421. 

We  do  not  see  that  the  statute  abolishing  the  distinction 
between  the  actions  of  trespass  and  trespass  on  the  case 
changes  the  rule,  as  is  contended  by  appellee.  The  statute 
does  away  with   the   technical   distinction   between  the  two 
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forms  of  action,  but  does  not  affect  the  substantial  rights  and 
liabilities  of  parties,  so  as  to  operate  to  give  any  other  rem- 
edy for  acts  done  under  legal  process  issuing  from  a  court 
or  officer  of  competent  jurisdiction  than  before  existed,  an 
action  on  the  ground  of  malice  and  want  of  probable  cause. 

We  are  of  opinion  the  pleas  presented  a  sufficient  answer 
to  the  counts  in  trespass,  especially  the  second  plea,  which 
averred  that  there  were  reasonable  grounds  to  believe  that 
plaintiff  had  committed  the  offense,  and  that  the  court  erred 
in  sustaining  the  demurrers. 

Another  objection  taken  is,  to  the  exclusion  of  testimony 
by  the  court  below.  The  cause  of  action  was  the  procuring 
of  the  arrest  and  imprisonment  of  the  plaintiff  on  the  charge 
of  forgery  of  a  note  against  the  defendant  for  $360. 

There  was  no  dispute  that  the  note  bore  the  genuine  signa- 
ture of  the  defendant.  Defendant's  claim  by  his  testimony 
was,  that  it  was  fraudulently  obtained  from  him  by  some 
device. 

He  testified  that  the  transaction  he  had  with  plaintiff,  at 
which  the  pretended  note  was  obtained,  was  one  of  appointing 
him  agent  of  certain  territory  for  the  sale  of  Ingall's  seeder 
and  cultivator;  that  to  required  papers  for  constituting  the 
agency,  defendant  signed  his  name  four  times  ;  that  he  did 
not  sign  any  note  knowingly  ;  that  he  never  intended  to  do 
so;  that  there  was  no  talk  about  a  note,  and  that  he  only 
supposed  he  signed  the  necessary  papers  for  the  assuming  of 
the  agency.  Plaintiff's  testimony  was  in  contradiction;  that 
defendant  signed  the  note  as  a  note,  and  that  understand- 
ingly.     They  were  the  only  witnesses  to  the  transaction. 

Defendant  offered  to  prove,  by  several  witnesses,  that  at 
about  the  same  time  with  defendant's  transaction,  and  in  the 
same  neighborhood,  they  had  the  same  kind  of  transactions 
with  the  plaintiff,  and  which  residted  in  their  pretended  notes 
having  been  fraudulently  obtained  from  them  in  the  same 
way  by  the  plaintiff.  The  court  excluded  the  testimony. 
There   had   been    testimony  in  regard  to  blanks — defendant 
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describing  those  in  plaintiff's  possession,  and  that  were  used. 
A  witness  was  introduced,  and  testified  that  the  employer  of 
plaintiff  had  certain  blanks  printed  at  his  office,  such  as  were 
produced,  from  which  the  inference  might  be  that  plaintiff 
had  none  such  as  defendant  described  ;  and  plaintiff  testified 
he  had  no  such  blanks  as  could  be  used  in  the  manner  defend- 
ant's testimony  went  to  show  the  blank  signed  by  him  was 
used  by  plaintiff.  The  excluded  testimony  was  to  show  also 
that  plaintiff  practiced  upon  the  witnesses  by  the  use  of  blanks 
in  his  possession. 

We  think  this  excluded  testimony  should  have  been  admit- 
ted. This  evidence  of  the  fraudulent  obtention,  by  plaintiff 
from  other  persons,  of  notes  by  means  of  the  same  device, 
in  the  same  neighborhood,  near  the  same  time,  and  while 
engaged  in  the  same  employment,  would  appear  to  be  admis- 
sible to  characterize  the  employment  of  the  plaintiff,  and 
would  illustrate  the  manner  in  which  the  alleged  fraud  upon 
the  defendant  might  have  been  accomplished — the  feasibility 
of  it — and  would  tend  to  corroborate  the  testimony  of  the 
defendan,t. 

Under  the  counts  for  malicious  prosecution,  objection  is 
made  that  the  alleged  malicious  prosecution  was  not  shown  to 
have  been  legally  determined,  as  was  necessary.  The  pros- 
ecution was  a  complaint,  before  a  justice  of  the  peace,  for 
forgery,  upon  which  an  indictment  had  been  found  by  the 
grand  jury.  One  conviction  was  had,  which  was  reversed  by 
this  court,  and  the  cause  remanded  for  further  proceedings. 

The  cause  was  re-docketed  in  the  circuit  court  at  the  July 
term,  1872,  and  the  defendant  entered  into  recognizance  for 
his  appearance  at  the  next  term.  The  only  entry  of  record 
made  in  the  case  afterward,  is,  that  the  cause,  by  the  order 
of  the  court,  is  stricken  from  the  docket,  with  leave  to 
reinstate  it.  That  did  not  discharge  the  defendant  from  the 
indictment.  The  order  of  the  court,  directing  the  cause  to 
be  removed  from  the  docket  with  leave  to  reinstate,  justified 
the  clerk  in  omittiuir  it  from  the  docket  of  oases  for  trial. 
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The  indictment,  however,  remained  undisposed  of;  the  cause 
might  be  again  placed  upon  the  docket,  and  the  defend- 
ant subjected  to  a  trial  upon  the  same  indictment.  This 
court,  in  Tibhs  v.  AUen,  29  111.  547,  remarked  upon  this 
subject,  as  follows:  "In  those  (criminal)  cases,  a  practice 
has  long  obtained  in  this  State,  now  near  half  a  century,  after 
ineffectual  attempts  to  arrest  a  defendant  in  an  indictment,  to 
remove,  on  motion  of  the  State's  attorney,  the  cause  from  the 
docket,  with  leave  to  reinstate  it  on  his  own  suggestion  at 
anv  future  time.  It  is  all  one  motion — to  remove,  subject 
to  be  reinstated — thereby  excluding  the  conclusion  that  the 
case  is  at  an  end,  but  implying  that  it  is  still  subject  to  the 
action  of  the  court." 

We  are  of  opinion  that  there  was  no  legal  determination  of 
the  criminal  prosecution  shown. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  City  of  Quin'ot 


Laura  Jones  et  al. 

1.  Real  estate — right  to  lateral  support  of  adjac^ent  soil.  It  is  a  well 
settled  rule  of  law,  that  the  owner  of  land  has  a  right  to  have  the  soil  of 
his  premises  sustained  by  the  lateral  support  of  the  natural  soil  of  the 
adjoining  land,  but  this  right  is  limited  to  the  soil  in  its  natural  state, 
and  does  not  extend  to  the  support  of  any  additional  weight  which  the 
owner  of  the  soil  may  place  upon  it,  such  as  a  building  or  other  super- 
structure, near  his  boundary  line. 

2.  Same — no  servient  right  in  respect  to  use  of  adjacent  premises.  The 
owner  may  use  his  land  in  such  reasonable  way  as  his  judgment  shall 
dictate,  either  by  making  excavations  or  superstructures  thereon,  subject, 
however,  to  the  implied  condition  that  he  shall  not  thereby  interfere  with 
his  neigiibor  in  the  enjoyment  of  the  same  right  in  respect  to  his  adjacen 
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land.  Each  is  entitled  to  have  his  soil  in  its  natural  state  sustained,  when 
necessary,  by  the  lateral  support  of  the  adjacent  soil  of  the  other,  but 
neither  has  the  right  to  burden  tlie  land  of  the  other  with  the  support  of 
any  additional  weight,  as  that  would  be  to  make  the  land  of  the  one 
servient  to  that  of  the  other. 

3.  Same — right  to  remove  lateral  support  of  soil  to  a  "building  of  anotJier, 
must  ie  for  a  legitimate  use,  and  exercised  in  a  careful  manner.  "Where 
a  party  has  erected  a  building  upon  his  own  land,  but  very  near  the  land 
of  another,  such  other  will  not  be  protected  in  making  an  excavation  on 
his  laud  so  as  to  injure  the  building  out  of  malice  or  mere  caprice,  but 
such  excavation  must  be  consistent  with  a  reasonable  and  legitimate  use 
of  the  party's  own  property,  and  the  right  must  also  be  exercised  with 
reasonable  skill  and  care,  in  view  of  the  character  of  the  building  and 
the  nature  of  the  soil,  so  as  to  avoid  doing  unnecessary  injury  to  the 
building. 

4.  If  injury  is  sustained  to  a  building  in  consequence  of  the  withdrawal 
of  the  lateral  support  of  the  neighboring  soil  of  another,  where  it  has 
been  withdrawn  with  reasonable  skill  and  care  to  avoid  unnecessary  injury, 
there  can  be  no  recovery;  but  if  injury  is  done  the  building  by  the  care- 
less and  negligent  manner  in  which  the  soil  is  withdrawn,  the  owner  will 
be  entitled  to  recover  to  the  extent  of  the  injury  tlius  occasioned. 

5.  Right  to  servitude — iy  contract  or  prescription  to  lateral  support 
ofbuilding.  The  owner  of  a  building  situate  upon  the  line  or  boundary 
of  his  land  maj'  acquire  a  right  to  the  l9,teral  support  of  the  same  from 
the  soil  of  the  adjacent  owner  by  contract  or  by  prescription.  This  right 
will  constitute  a  burden  upon  the  adjacent  projaerty. 

6.  Prescription — subject  of,  must  be  subject  of  a  grant.  A  prescription 
can  not  be  for  auj-thing  which  can  not  be  raised  by  grant;  for  the  law 
allows  a  prescription  only  in  supply  of  the  loss  of  a  grant,  and  therefore 
every  prescription  presupposes  a  grant  to  have  been  made. 

7.  Same — right  by,  can  not  exist  in  use  of  a  street.  As  an  incorporated 
town  or  city  holds  the  title  to  its  streets  and  alleys  for  the  use  of  the 
public,  and  have  no  rightful  authority  to  grant  them  for  any  purpose 
inconsistent  with  the  public  use,  it  follows  that  an  individual  can  not 
acquire  a  prescriptive  right  therein  for  any  private  use. 

8.  The  doctrine  seems  well  settled  that  an  adverse  right  to  an  ease- 
ment  can  not  grow  out  of  a  mere  permissive  enjoyment  for  any  length 
of  time. 

9.  Streets — liability  for  injury  to  lot  owner  in  opening  and  grading.  A 
municipal  corporation,  while  acting  within  the  scope  of  its  authority  in 
making  excavations  in  a  street  for  the  purpose  of  opening  or  improving 
it,  using  proper  care  and  skill,  is  not  liable  to  a  lot  owner  for  an  injury 
resulting  to  his  buildings  from  the  removal  of  the  lateral  support  of  the 
soil  in  the  street. 
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Writ  OF  Error  to  the  Circuit  Court  of  Adams  county;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Laura  Jones,  Carrie  E. 
Jones.  Harrv  E.  Jones  and  Charles  F.  Jones,  by  Owen  Thorn, 
their  guardian,  against  the  City  of  Quincy. 

The  first  count  of  the  declaration  alleged,  in  substance,  that 
at  the  time  of  the  injury  complained  of.  one  Caroline  Thorn, 
who  was  formerly  the  widow  of  Jehu  P.  Jones,  deceased,  was 
in  the  possession  of  a  dwelling  house  and  grounds,  being  the 
south  half  of  lot  1,  in  block  5,  of  the  original  town,  now  city 
of  Quincv.  and  in  which  said  Jehu  P.  Jones  resided  at  his 
death,  in  1868,  as  his  home  and  homestead  :  that  the  dower 
of  the  said  Caroline,  his  widow,  had  never  been  assigned  in 
the  premises;  that  said  Jehu  P.  Jones  died  owning  the  prem- 
ises, and  leaving  the  said  Caroline,  his  widow,  and  the  plain- 
tiffs his  heirs  at  law,  and  that  they  are  entitled  to  the  rever- 
sion in  said  premises  upon  the  death  of  said  Caroline;  that 
after  the  death  of  the  said  Jehu  P.  Jones,  and  while  said 
Caroline  was  in  possession  as  his  widow,  in  December,  1868, 
the  defendant  carelessly  and  negligently  made  a  deep  cut  in 
the  earth  adjoining  said  premises,  whereby  said  house  became 
undermined  and  of  little  value,  and  had  to  be  removed,  and 
the  lot  caved  and  fell  in,  and  became  of  little  value  and  unfit 
to  be  built  upon,  etc. 

The  second  count  was  substantially  the  same,  except  that 
it  alleged  that  the  premises  had  been  occupied  by  Jehu  P. 
Jones  and  his  widow  more  than  twenty  years,  and  adjoined 
Second  street  of  said  city,  and  that  the  earth  in  said  street 
for  said  time  had  been,  and  was  the  lateral  support  of  said 
house  and  premises,  and  that  the  earth  in  said  street  was 
removed  by  the  city,  so  that  such  lateral  support  was  destroyed 
and  the  damage  occasioned. 

The  third  count  was  substantially  the  same.  The  plea  of 
not  guilty  was  filed  and  a  trial  had,  resulting  in  a  verdict  and 
judgment  for  $2000  in  favor  of  the  plaintiffs.  The  city 
appealed.  ' 
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^Messrs.  Skinner  &  Marsh,  for  the  plaintiff  in  error. 

Messrs.  Wheat  &  Marcy,  and  Messrs.  Warren,  Wheat 
&  Hamit^ton,  for  the  defendants  in  error. 

Mr.  Justice  Scholfiei-d  delivered  the  opinion  of  the 
Court : 

The  several  errors  assigned  upon  the  rulings  of  the  court 
below,  present,  in  our  opinion,  but  two  material  questions: 

First.  Are  municipal  corporations,  while  acting  within 
the  scope  of  their  municipal  authority  in  making  excavations 
in  streets  for  the  purpose  of  opening  or  improving  them, 
liable  to  property  owners  for  injuries  to  buildings  erected  on 
lots  abutting  on  the  streets,  resulting  from  the  removal  of  the 
lateral  support  of  the  soil  in  the  streets? 

Second.  Does  the  owner  of  a  city  lot,  abutting  on  a  public 
street,  acquire  a  prescriptive  right  to  have  the  buildings  and 
structures  on  such  lot  sustained  by  the  lateral  suppoi't  of  the 
soil  in  the  street,  by  the  mere  failure  of  the  city  to  I'emove 
the  soil  within  such  time  as  would,  in  a  proper  case,  afford 
evidence  of  a  prescriptive  right  against  an  individual? 

In  Nevins  v.  Peoria,  41  111.  507,  which  was  an  action  on 
the  case  for  negligence  in  grading  a  street,  whereby  the  flow 
of  water  was  diverted  from  its  natural  channel,  and  thrown 
on  the  plaintiff's  property,  this  general  principle,  equallv 
applicable  to  the  present  case,  was  announced  : 

"The  city  is  the  OMaier  of  the  streets,  and  the  legislature 
has  given  it  power  to  grade  them,  but  it  has  no  more  power 
over  them  than  an  individual  has  over  his  land,  and  it  can 
not,  under  the  specious  plea  of  public  convenience,  be  per- 
mitted to  exercise  that  dominion  to  the  injury  of  another's 
property,  in  a  mode  that  would  render  a  private  individual 
responsible  in  damages,  without  being  responsible  itself 

In  support  of  the  rulings  of  the  court  below,  defendants  in 
error  insist  that  it  is  a  well  settled  rule  of  laM',  that  the  owner 
of  land  has  a  right  to  have  the  soil  of  his  premises  sustained 
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bv  the  lateral  support  of  the  natural  soil  of  the  adjoining 
land,  and  thej^  cite  Humphries  v.  Brogden,  12  Q.  B.  743; 
Thurston  v.  Hancock,  12  Mass.  229  ;  Fnrrand  v.  Marshall,  21 
Barb.  409  ;  Rolle's  Abr.  665.  An  examination  of  these  author- 
ities, however,  will  show  that  this  right  of  lateral  support  is 
limited  to  the  soil  in  its  natural  state,  and  that  it  does  not 
extend  to  the  support  of  any  additional  weight  which  the 
owner  of  the  soil  maV  place  upon  it. 

The  reference     found    in  Rolle  is  this: 

•'  If  A  be  seized  in  fee  of  land  next  adjoining  the  land  of 
B,  and  A  erect  a  new  house  on  the  confines  of  his  land  next 
adjoining  the  land  of  B.  and  if  B  afterwards  dig  his  land  so 
near  the  foundation  of  A's  house,  but  no  part  of  the  land  of  A, 
that  thereby  the  foundation  of  the  house  and  the  house  itself 
fall  into  the  pit.  yet  no  action  lies  by  A  against  B,  because  it 
was  A's  own  fault  that  he  built  his  house  so  near  to  B's  land, 
for  he,  by  his  act,  can  not  hinder  B  from  making  the  best  use 
of  his  own  land  that  he  can.  But  semble,  that  a  man  who 
has  land  next  adjoining  my  land,  can  not  dig  his  land  so  near 
mine,  that  thereby  my  land  shall  go  into  his  pit;  and,  there- 
fore, if  the  action  had  been  brought  for  that,  it  would  lie." 

The  facts  in  Thurston  v.  Hancock,  were,  briefly,  these  :  In 
1802,  the  plaintiff  purchased  a  lot  upon  Beacon  Hill,  in  the 
city  of  Boston,  and  in  1804  built  a  valuable  house  on  it 
within  two  feet  of  his  line.  In  1811  the  defendant  became 
the  owner  of  the  adjoining  lot,  and  began  to  dig  down  the 
hill,  and  had  dug  within  five  or  six  feet  of  the  plaintiff  ^s  lot, 
when  the  earth  gave  way  and  exposed  the  foundations  of 
plaintiffs  house,  and  he  had  to  take  it  down.  The  court  held 
that  the  plaintiff  was  without  remedy  for  the  injury  to  his 
house,  saying :  "A  man,  in  digging  upon  his  own  land,  is  to 
have  regard  to  the  position  of  his  neighbor's  land,  and  the 
probable  consequences  to  his  neighbor.  If  he  digs  too  near 
his  line,  and  if  he  disturbs  the  natural  state  of  the  soil,  he  shall 
answer  in  damages;  but  he  is  answerable  only  for  the  natural 
and  necessary  consequence   of  his  act,  and  not  for  the  value 


236  City  of  Quixcy  v.  Jones  et  al.  [Jan.  T. 

Opinion  of  the  Court. 

of  a  house  put  upon,  or  near,  the  line  by  his  neighbor.  Eor 
in  so  placing  the  house,  the  neighbor  was  in  fault,  and  ought 
to  have  taken  better  care  of  his  interests.  *  >K  5i<  jjg 
built  at  his  peril,  for  it  was  not  possible  for  him,  merely  by 
building  upon  his  own  ground,  to  deprive  the  other  party  of 
such  use  of  his  as  he  should  deem  most  advantageous.  *  * 
For  the  loss  of  or  injury  to  the  soil  merely,  his  action  may  be 
maintained.  The  defendants  should  have  anticipated  the 
consequences  of  dio-oina  so  near  the  line,  and  thev  are  answer- 
able  for  the  direct  consequential  damage  to  the  plaintiff, 
although  not  for  the  adventitious  damages  arising  from  put- 
ting his  house  in  a  dangerous  position." 

Humphries  v.  Brogden,  was  an  action  for  injury  to  plain- 
tiff's land  by  the  removal  of  the  minerals  under  the  surface, 
so  that  the  land  subsided,  cracked,  and  was  materially  injured. 
Lord  Campbell,  after  reviewing  the  English  cases  upon  the 
subject,  among  other  things,  said:  "Where  tiiere  are  sepa- 
rate freeholds,  from  the  surface  of  the  lands  and  the  minerals 
belonging  to  different  owners,  we  are  of  the  opinion  that  the 
owner  of  the  surface,  while  unincumbered  by  buildings,  and  in 
its  natural  state,  is  entitled  to  have  it  supported  by  the  subja- 
cent mineral  strata." 

Farrand  v.  Marshall  simply  decides,  that  a  man  may  dig 
on  his  own  land,  but  not  so  near  that  of  his  neighbor  as  to 
cause  the  land  of  the  latter  to  fall  into  the  pit,  and  is  not  in 
conflict  with  the  rule  that  the  owner  of  a  building,  in  the 
absence  of  a  grant  or  prescriptive  right,  is  not  entitled  to 
have  it  sustained  by  the  lateral  support  of  his  neighbor's 
soil.  After  a  somewhat  extended  and  careful  examination, 
we  have  been  unable  to  find  any  serious  conflict  in  the  decis- 
ions, either  English  or  American,  on  this  particular  ques- 
tion, and,  therefore,  deem  it  necessary  to  refer  to  but  a  few 
additional  cases  in  its  further  elucidation. 

In  Panton  v.  Holland,  17  Johns.  92,  plaintiff  was  the  owner 
of  a  house  and  lot  in  the  city  of  New  York,  and  the  defend- 
ant, in  erecting  a  house   on  an  adjacent  lot,  in  order  to  lay 
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the  foundation,  dng  some  distance  below  the  foundation  of 
the  plaintiff's  house,  in  consequence  of  which  one  of  tlie  cor- 
ners of  tlie  jilaintiff's  house  settled,  the  walls  were  cracked, 
and  the  house,  in  other  resj)ects,  injured.  It  was  held  that 
the  plaintiff  was  not  entitled  to  recover,  unless  on  the  ground 
of  negligence  in  the  defendant  in  not  taking  reasonable  care 
to  prevent  the  injury. 

In  Lasahi  v.  HoJhrooh,  4  Paige.  169.  complainants  were 
seized  of  certain  lots  in  the  city  of  New  York,  on  Avhich  was 
a  church,  erected  many  years  before  the  filing  of  the  bill. 
The  defendant  was  the  owner  of  an  adjoining  lot,  and  com- 
menced the  erection  of  a  building  which  was  intended  to 
cover  the  whole  lot.  and  to  be  six  stories  high.  He  was 
sinking  the  foundations  of  the  building  sixteen  feet  below 
the  natural  surface  of  the  ground,  and  ten  feet  lower  than 
the  foundation  of  the  church.  It  was  claimed  that,  by  excava- 
ting the  lot  in  this  manner,  the  defendant  would  greatly  endan- 
ger the  church  ;  that  one  corner  of  the  walls  thereof,  opposite 
which  the  excavation  had  been  completed,  had  settled  so  as 
to  leave  a  crack  in  the  wall,  and  it  was  prayed  that  the 
defendant  be  enjoined  from  making  the  excavation. 

Chancellor  Walavorth  said  :  ''  I  can  readily  believe,  from 
the  nature  of  the  soil,  and  from  the  great  depth  of  the  defend- 
ant's intended  excavation,  below  the  foundation  of  the  church, 
that  the  complainants'  fears  for  the  safety  of  their  building 
are  not  entirely  groundless.  *  *  *  It  is  not,  however, 
alleged  in  the  bill  that  the  defendant  is  proceeding  to  improve 
his  property  in  an  unreasonable  or  unusual  manner,  or  with  any 
intention  of  injuring  their  wall  or  building,  *  *  *  I  have 
a  natural  right  to  the  use  of  my  laud  in  the  situation  in  which 
it  was  placed  by  nature,  surrounded  and  protected  by  the  soil 
of  the  adjacent  lots;  and  the  owners  of  those  lots  will  not  be 
permitted  to  destroy  my  land  by  removing  this  natural  sup- 
port. *  «  *  But  my  neighbor  has  the  right  to  dig  the 
pit  upon  his  own  land,  if  necessary  to  its  convenience  and 
beneficial  use,  when  it  can  be  done  without  injury  to  my  land 
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in  its  natural  state.  I  can  not,  therefore,  deprive  him  of  this 
right  by  erecting  a  building  on  my  lot,  the  weight  of  which 
will  cause  my  land  to  fall  into  the  pit  which  he  may  dig  in 
the  proper  and  legitimate  exercise  of  his  right  to  improve  his 
own  lot."  And  it  was  held  that  the  complainants  were  not 
entitled  to  relief. 

In  O'Connor  v.  Pittsburgh,  18  Penn.  187,  a  church  had  been 
built  according  to  the  direction  of  the  city  regulator,  and 
by  a  grade  previously  established.  Afterwards,  in  pursuance 
of  an  ordinance,  the  grade  of  the  street  was  reduced  seventeen 
feet,  and  the  church  had  to  be  taken  down  and  rebuilt  at  a 
cost  of  $4000.  It  was  held  that  the  plaintiffs  were  not  enti- 
tled to  damages.  The  court  say  :  "We  had  the  case  reargued 
in  order  to  discover,  if  possible,  some  way  to  relieve  the 
plaintiff  consistently  with  law,  but  grieve  to  say  we  can  find 
none.  The  law  is  settled,  not  only  by  Pennsylvania,  but  by 
every  decision  in  the  sister  States  except  one." 

The  exception  alluded  to  is  Ohio,  where  it  has  been  held 
that  a  party  whose  property  has  been  injured  by  a  change  in 
an  established  grade  of  a  street,  is  entitled  to  recover.  But 
even  the  rule,  as  held  in  that  State,  is  not  consistent  with  the 
.claim  here  made  for  defendants  in  error.  In  the  City  of  Cin- 
cinnati V.  Perry,  21  Ohio  St.  499,  suit  was  brought  for  injuries 
to  the  dwelling  house  of  the  plaintiff,  which  was  situated  on 
a  lot  abutting  on  an  alley,  by  reason  of  the  construction  of  a 
public  sewer  in  the  alley  by  the  defendant.  The  jury  found 
specially  that  the  defendant,  in  making  the  sewer,  excavated 
to  the  depth  of  thirteen  feet ;  that  the  plaintiff's  building 
was  injured  by  reason  of  the  excavation;  that  all  reasonable 
and  ordinary  care  was  taken,  in  making  the  sewer,  to  avoid 
injury  to  plaintiff's  property;  that  plaintiff's  foundation  was 
about  four  feet  in  the  ground,  and  was  suitable  for  sustaining 
such  a  structure  at  the  time  of  its  erection.  The  court  say: 
"At  the  time  the  house  was  built,  and  for  many  years  before 
that  time,  Berden  Alley,  by  the  laws  of  this  State,  was  in  the 
possession,  and  under  the  control,  of  the  city,  for  the  purpose 
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of  drainage;  and  sewerage  was  a  legitimate  mode  of  drainage, 
within  the  scope  of  its  authority.  Before  the  plaintiff  below 
built  his  house,  the  city  had  notj  in  any  manner,  as  far  as 
the  record  shows,  indicated  tlie  nature  or  extent  of  drainage 
by  sewers  or  otherwise,  that  would  be  required  for  the  public 
use.  The  plaintiff,  without  exercising  any  judgment  or  dis- 
cretion as  to  the  reasonable  and  proper  future  use  of  the  alley 
for  sewerage  purposes,  erected  his  house  on  a  foundation 
suitable  only  for  sustaining  such  a  structure  at  that  time,  and 
under  the  then  existing  condition  of  the  alley.  This  was 
his  own  wrong,  and  he  has  no  right  to  complain  of  an  injury 
from  the  construction  of  the  sewer,  (which  was  built  in  a 
proper  manner,)  having  neglected,  on  his  own  part,  to  exer- 
cise reasonable  care." 

In  Nevins  v.  Peoria,  supra,  this  court,  in  discussing  the 
question  then  before  it,  said  :  ''A  man  can  not  do  anything 
upon  his  own  soil,  under  the  plea  of  ownership,  which  amounts 
to  a  nuisance,  and  works  injury  to  his  neighbor,  but  within 
that  limit  he  may  do  whatever  his  whim  may  dictate.  He 
may  excavate  to  any  depth,  or  raise  the  surface  to  any  height, 
and  the  neighboring  owner  has  no  right  to  complain,  because 
his  enjoyment  of  his  own  lot  is  not  thereby  prejudiced.  Even 
if  a  building  erected  by  me  near  the  boundary  of  my  lot  is 
injured  or  endangered  by  an  excavation  made  by  my  neigh- 
bor in  his  premises,  I  can  not  complain,  because  I  have  no 
right  to  the  use  of  his  soil  for  the  support  of  my  building." 

See  also,  to  the  same  effect,  Mamer  v.  Lussem,  65  111.  484. 
But  counsel  argue  that  the  rule  recognized  by  these  cases 
might  do  well  enough  in  the  rural  districts,  where  such  ques- 
tions rarely  arise,  but  that  it  totally  fails  to  meet  the  neces- 
sities arising  in  cities. 

For  precisely  the  same  reason  the  distinguished  jurist  who 
delivered  the  opinion  in  Raddiffe  Exrs.  v.  The  Mayor,  etc.  of 
Brooklyn,  4  Comstock,  197,  claimed  that  Chancellor  Walworth 
went  too  far  in  Lasala  v.  Holbrook,  supra,  in  following  the  dic- 
tum inRolle's  Abridgment,  and  holding  that  even  the  soil  in  its 
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natural  state  was  entitled  to  the  lateral  support  of  the  adja- 
cent soil,  when  this  was  essential.  He  said  :  '' If  the  doc- 
trine were  carried  out  to  its  legitimate  consequences,  it  would 
often  deprive  men  of  the  whole  beneficial  use  of  their  prop- 
erty. An  unimproved  lot  of  land  in  the  city  of  Brooklyn 
would  be  worth  little  or  nothing  to  the  owner,  unless  he  were 
allowed  to  dig  in  it  for  the  purpose  of  building  ;  and  if  he 
may  not  dig  because  it  will  remove  the  natural  support  of 
his  neighbor's  soil,  he  has  buta  nominal  right  to  his  property, 
which  can  only  be  made  good  by  negotiation  and  compact 
with  his  neighbor.  A  city  could  never  be  built  under  such 
a  doctrine.  I  think  the  law  has  superseded  the  necessity  for 
negotiation,  by  giving  every  man  such  a  title  to  his  own  land 
that  he  may  use  it  for  all  the  purposes  to  which  such  lands 
are  usually  applied,  without  being  answerable  for  conse- 
quences, provided  he  exercise  proper  care  and  skill  to  prevent 
any  unnecessary  injury  to  the  adjoining  land  owner.  The 
saying  of  Rolle  may  have  been  a  wise  one  in  his  day,  but  it 
is  not  well  adapted  to  our  times."  This  we  quote  simply  as 
giving  the  extreme  view  of  the  other  side  of  the  question, 
and  it  would  seem  to  be  quite  as  plausible  as  that  of  defend- 
ants in  error.  The  more  reasonable  rule,  however,  and  the 
one  best  sustained  by  authority,  lies,  in  our  opinion,  between 
these  extremes,  and  is  that  declared  by  the  preceding  cases 
to  which  we  have  referred.  I  have  the  right  to  use  my  land 
in  such  reasonable  ^vay  as  my  judgment  shall  dictate,  either 
bv  making  excavations  or  superstructures  thereon,  subject, 
however,  to  the  implied  condition  that  I  shall  not  thereby 
interfere  with  my  neighbor  in  the  enjoyment  of  the  same 
right  in  respect  to  his  adjacent  land.  Each  is  entitled  to 
have  his  soil,  in  its  natural  state,  sustained,  when  necessary, 
by  the  lateral  support  of  the  adjacent  soil  of  the  other;  but 
neither  has  the  right  to  burden  such  support  by  any  addi- 
tional weight,  because  this  would,  to  that  extent,  appropriate 
the  use  of  the  property  of  the  one,  to  the  benefit  of  the  other. 
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No  danger  is  to  be  apprehended  from  malicious  or  capri 
cious  excavations,  to  be  made  as  a  mere  means  of  injury  or 
annoyance  to  an  adjacent  owner  of  the  soil,  for  this  is  incon- 
sistent with  a  reasonable  and  legitimate  use  of  property,  and 
such  an  excavation  would  not  be  within  the  protection  of 
the  rule.  Moreover,  it  is  required  of  the  owner  of  the  soil, 
having  the  right  to  excavate  notwithstanding  there  are  build- 
ings upon  the  adjacent  soil,  that  he  shall  exercise  the  right 
with  reasonable  skill  and  care,  in  view  of  the  character  of 
the  buildings  and  the  nature  of  the  soil,  so  as  to  avoid  doing 
unnecessary  injury  to  the  buildings.  Foley  v.  Wyeih,  2  Allen, 
131 ;  and  whether  reasonable  skill  and  care  have  been  exer- 
cised, in  view  of  all  the  circumstances  in  a  given  case,  is  a 
question  of  fact  for  the  jury. 

If  injury  is  sustained  to  a  building  in  consequence  of  the 
withdrawal  of  the  lateral  support  of  the  neighboring  soil, 
when  it  has  been  withdrawn  with  reasonable  skill  and  care 
to  avoid  unnecessary  injury,  there  can  be  no  recovery;  but 
if  injury  is  done  the  building  by  the  careless  and  negligent 
manner  in  which  the  soil  is  withdrawn,  the  owner  is  entitled 
to  recover  to  the    extent  of  the  injury  thus  occasioned. 

What  has  been  said  applies  only  to  cases  where  the  owner 
of  the  soil  has  no  other  right  to  the  lateral  support  of  the 
adjacent  soil  than  results  from  the  naked  ownership  of  the 
soil,  and  does  not  apply  where  there  is  a  valid  right  to  bur- 
den the  adjacent  soil  with  the  claim  of  lateral  support  result- 
ing from  contract  or  prescription. 

Where  a  common  owner  of  the  soil  originally  held  both 
parcels,  that  on  which  the  plaintiiPs  house  was  built,  and 
that  which  the  defendant  subsequently  excavated,  it  is  held 
the  defendant  is  charged  with  the  duty  of  supporting,  not 
merely  the  soil,  but  the  house  of  plaintiff's  parcel.  Harris 
V.  Ryding,  5  M.  and  W.  71  ;  McGuire  v.  Grant,  1  Dutcher, 
356.  Likewise,  where  the  buildings  are  ancient,  or  those 
which  have  been  erected  on  ancient  foundations,  and  which, 
by  prescription,  are  entitled  to  the  special  privilege  of  being 
16 — 76th  III. 
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exempted  from  the  spirit  of  reform,  the  owner  is  said  to  be 
entitled  to  full  protection  against  the  consequence  of  any- 
new  excavation.  Hide  V.  Thornborough,  5  Car.  and  K.  250; 
Story  V.  Olden,  12  Mass.  157;  Lasala  v.  Holhrooh,  supra.  No 
claim  is  made  that  the  present  case  falls  within  the  first 
exception,  but  it  is  argued  that  it  is  within  the  last,  and  this 
brings  us  to  the  second  question  in  the  order  of  the  argu- 
ment. 

Blackstone  says,  in  Sharswood's  Ed.  vol.  2,  263 :  "A  pre- 
scription can  not  be  for  a  thing  which  can  not  be  raised  by 
grant,  for  the  law  allows  prescriptions  only  in  supply  of  the 
loss  of  a  grant,  and,  therefore,  every  prescription  presupposes 
a  grant  to  have  existed." 

The  platting  of  the  streets  was  a  solemn  dedication  of  the 
ground  thus  embraced  to  the  corporation,  for  the  uses  and 
purposes  of  the  public.  Canal  Trustees  v.  Haven,  11  111.  555  ; 
Hunter  v.  Middleton,  13  id.  54.  "They  were  dedicated  to  the 
public  for  particular  purposes,  and  only  for  such  purposes  can 
they  be  rightfully  used.  For  those  purposes  the  city  may 
improve  and  control  them,  and  adopt  all  needful  rules  and 
regulations  for  their  management  and  use,  but  she  can  not 
alien  or  otherwise  dispose  of  them."  City  of  Alton  v.  Trans- 
portation Company,  12  111.  60. 

It  is  the  unquestioned  duty  of  the  city,  in  controling  and 
improving  the  streets,  to  prepare  them  for  public  use,  as 
streets,  at  such  time  and  in  such  manner  as  the  public  neces- 
sities may  require.  Holding  them  in  trust  for  the  public  and 
having  no  authority  to  convey  or  divert  them  for  other  uses, 
it  would  seem  inevitably  to  follow  that  they  can  have  no 
power  to  grant  to  individuals  rights  or  easements  in  the 
street  which  might  in  any  way  interfere  with  the  duty  of 
preparing  them  for  the  public  use,  to  meet  the  public  neces- 
sities; for  it  is  obvious  that  if  such  rights  may  be  granted, 
then  the  practical  use  of  the  streets  may  become  so  burdened 
with  private  rights  as  to  place  it  beyond  the  pecuniary  ability 
of  the  city  to  discharge  its  duty  to  the  public,  with  reference 
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to  them.  It  is  not  consistent  to  say  that  the  city  owes  a  duty 
to  the  public,  and  yet  that  it  may  voluntarily  place  it  beyond 
its  power  to  discharge  that  duty. 

In  Gozler  v.  Corporation  of  Georgetown,  6  Wheaton,  593, 
claim  was  made  for  injury  to  plaintiff's  property  by  reason  of 
a  change  of  the  grade  in  the  street,  and  it  was  insisted  that  a 
promise  had  been  held  forth  by  the  corporation  to  all  who 
should  build  on  the  graduated  streets,  that  the  graduation 
should  be  unalterable. 

Ciiief  Justice  Marshat.l,  in  delivering  the  opinion  of  the 
court,  said  :  "  But  it  can  not  be  disguised  that  a  promise  is 
held  forth  to  all  who  should  build  on  the  graduated  streets, 
that  the  graduation  should  be  unalterable.  The  court,  how- 
ever, feels  great  difficulty  in  saying  that  this  ordinance  can 
operate  as  a  perpetual  restraint  on  the  corporation. 

"  When  a  government  enters  into  a  contract,  there  is  no 
doubt  of  its  power  to  bind  itself  to  any  extent  not  prohibited 
by  its  constitution.  A  corporation  can  make  such  contracts 
only  as  are  allowed  by  the  acts  of  incorporation.  The  power 
of  this  body  to  make  a  contract  which  should  so  operate 
as  to  bind  its  legislative  capacities  forever  thereafter,  and 
disable  it  from  enacting  a  by-law  which  the  legislature 
enables  it  to  enact,  may  well  be  questioned.  We  rather 
think  that  the  corporation  can  not  abridge  its  own  legislative 
power." 

In  Smith  v.  Corpor-ation  of  Washington,  20  Howard,  135,  the 
same  question  was  again  before  the  Supreme  Court  of  the 
United  States,  and  the  court,  per  Mr.  Justice  Grier,  said : 
"  Streets  can  not  be  opened  and  kept  in  repair,  or  made  safe 
or  convenient  for  public  use,  without  being  made  level,  or  as 
nearly  so  as  the  nature  of  the  ground  will  permit.  Hills 
must  be  cut  down  and  hollows  filled  up,  or,  in  other  words, 
the  road  must  be  ^graded,'  or  'reduced  to  a  certain  degree 
of  ascent  or  descent,  which  is  the  proper  definition  of  the 
verb,'  'to  grade.'  If  the  duty  imposed  on  the  corporation 
requires  this  to  be  done,  the  power  must  be  co-extensive  with 
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the  diitv.  If  charged  with  neglect  of  their  duty,  as  public 
officers,  bound  to  keep  the  streets  in  repair,  it  would  not  be  a 
sufficient  excuse  to  allege  that  the  fences  and  obstructions  are 
removed,  and,  therefore,  the  street  is  opened,  or  that  it  has 
been  kept  in  as  good  'repair'  as  it  was  found. 

"A  Court  of  Quarter  Sessions  would  probably  not  receive  a 
defense  founded  on  such  astute  philological  criticism  of  the 
terms  of  the  statute  ;  nor  could  the  allegation  be  admitted 
that,  having  once  fixed  the  grade  which  is  now  found  im- 
proper and  insufficient,  the  corporation  has  exhausted  its 
power,  and  has  no  authority  to  change  the  level  or  grade,  in 
order  to  keep  the  street  in  repair.  As  the  duty  is  a  continu- 
ing one,  so  is  the  power  necessary  to  perform  it.'* 

Says  Dillon  (Munic.  Corp.  sec.  541) :  "  The  fundamental 
idea  of  a  street  is  not  only  that  it  is  public,  but  public  for 
all  purposes  of  free  and  unobstructed  passage,  which  is  its 
chief  and  primary  but  by  no  means  sole  use." 

Other  authorities  bearing  upon  the  question  might  be  re- 
ferred to,  but  we  deem  it  unnecessary.  If  the  simple  propo- 
sition were  submitted,  has  a  municipal  corporation  power  to 
grant  to  the  abutting  property  holders  on  an  unimproved 
street  the  lateral  support  of  the  soil  in  the  street,  to  the  most 
ordinary  apprehension  it  would  but  present,  in  another  form, 
the  question,  may  a  municipal  corporation,  by  contract  with 
private  parties,  bind  itself,  through  all  time,  not  to  improve 
a  public  street?  It  is  not  claimed  that,  by  the  charter  of 
Quincy,  such  unusual  and  extraordinary  powers  are  con- 
ferred; and,  under  the  ordinary  powers  to  lay  out,  open  and 
repair  streets,  the  idea  is,  in  our  opinion,  preposterous. 

\Ve  must,  then,  hold  that  defendants  in  error  can  claim  no 
right  to  the  lateral  support  of  the  soil  in  the  street,  by  pre- 
scription, because  it  is  impossible  that  they  could  have  ob- 
tained such  right  by  grant. 

Moreover,  it  seems  well  settled  that  an  adverse  right  to  an 
easement  can  not  grow  out  of  a  mere  permissive  enjoyment 
for  any  length   of  time;  and  that  is  all  that  defendants   in 
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error  claim  to  have  had.  First  Parish  in  Gloucester  v.  Beach, 
2  Pickering,  60  (note) ;  Medford  v.  Pratt,  4  ib.  222,  228 ;  Par- 
ker \.  Framingliam,  8  Mete.  260;  TJiomas  v.  Marshjield,  13 
Pickering,  240. 

Inasmuch  as  the  rulings  of  the  court  below  were  not  in 
harmony  with  the  views  we  have  expressed,  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


\ 


JoHis-  C.  Shoet  &  Co. 

V. 

Michael  D.  Coffeeist. 


Assignor  of  note  —  measure  of  damages  in  recovery  against.  In  a 
suit  by  the  assignee  against  the  assignor  of  a  promissory  note,  the  meas- 
ure of  damages  is  the  amount  paid  for  the  note  to  the  assignor,  with 
interest,  but  the  recovery  in  no  case  can  exceed  the  amount  of  the  note 
and  interest ;  and  when  the  note  requires  the  maker  to  pay  an  attorney's 
fee,  in  case  of  suit,  the  assignor,  it  seems,  is  not  liable  for  such  fee  in  a 
suit  against  him. 

Appeal  from  the  Circuit  Court  of  Vermilion  county  ;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Henry  &  Penwell,  for  the  appellants. 

Messrs.  Mallory  &  Blackburn,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellee  against  appellants, 
as  endorsers  of  a  promissory  note,  which  read  as  follows  : 

"Danville,  III.,  May  6,  1873. 
"Ten  months  after  date,  for  value,  I  promise  to  pay  John 
C.  Short  $150,  at  the  Exchange  Bank  of  John  C.  Short  &  Co., 
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Danville,  Illinois,  with  interest,  at  the  rate  of  ten  per  cent, 
from  date,  and,  in  addition  thereto,  an  attorney's  fee  of  ten 
per  cent  on  amount  due,  as  liquidated  damages,  in  case  of  the 
collection  thereof  by  suit  at  law  or  otherwise,  to  be  added  to 
and  made  a  part  of  the  amount  due,  or  of  the  judgment. 

"F.  M.  Welsh." 

John  C.  Short  endorsed  the  note  to  appellants,  and  they 
endorsed  it  to  appellee. 

A  jury  having  been  waived,  a  trial  was  had  before  the 
court,  and  judgment  rendered  in  favor  of  appellee  for  $186.89, 
which  exceeded  the  amount  of  the  note  and  interest  $17. 

We  regard  the  evidence  before  the  court  as  sufficient  to 
authorize  a  recovery  against  appellants,  as  endorsers  of  the 
note  ;  but  the  judgment  rendered  is  too  large. 

In  an  action  brought  by  the  endorsee  of  a  promissory  note 
against  the  endorser,  the  measure  of  damages  is  the  amount 
paid  by  the  assignee  to  his  assignor,  with  interest. 

The  recovery,  however,  can,  in  no  case,  exceed  the  amount 
of  the  note  and  interest.  Raphe  v.  llorgan,  2  Scammon,  564; 
Shceffer  v.  Hodges,  54  111.  337 ;  Munn  v.  Commission  Co.  15 
Johns.  55. 

It  was  therefore  error  for  the  court  to  render  judgment  in 
favor  of  the  endorsee  against  the  endorsers,  for  $17  in  excess 
of  the  amount  of  the  note  and  interest,  for  which  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Ann  Corwin  et  al. 

V. 

Henry  Shoup. 

1.  Release  op  errors — accepting  proceeds  qf  sale.  When  a  parly  ac- 
cepts the  benefits  of  a  decree,  he  can  not,  afterwards,  prosecute  a  writ  of 
error  to  reverse  it.    Such  act  operates  as  an  estoppel,  and  maj*  be  treated 
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as  a  release  of  errors.    And   any  act  by  a  party  which  would  render  it 
fraudulent  to  reverse  a  decree,  maybe  relied  on  as  a  release  of  errors. 

2.  So,  where  the  lands  of  minors  were  sold  under  proceedings  for  par- 
tition, and  the  minors,  after  coming  of  age,  settled  with  their  guardian 
and  received  their  share  of  the  proceeds  of  the  sale,  this  was  held  sufficient 
to  bar  them  from  prosecuting  a  writ  of  error  to  reverse  the  decree  in  the 
partition  suit. 

3.  Same — plea  of.  A  plea  to  a  writ  of  error  which  simply  avers  that 
the  errors  were  released,  without  stating  in  what  manner,  or  whether  by 
deed,  bj-  parol,  or  by  acts  in  pais,  is  too  general.  It  should  state  the  facts 
that  are  relied  on  as  a  release  of  errors. 

4.  Presumption — as  to  knowledge  of  facts.  Where  a  party,  after  arriv- 
ing at  age,  settles  with  his  guardian,  and  receives  moneys  in  the  hands  of 
the  guardian  belonging  to  him,  and  derived  from  a  sale  of  his  real  estate, 
it  will  be  presumed  that  he  received  the  same  with  a  knowledge  of  the 
source  from  whence  it  came,  and  did  the  act  deliberately. 

Writ  OF  Error  to  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  David  Davis,  Judge,  presiding. 

This  was  a  petition  for  partition,  filed  by  Henry  Shoup 
against  Mary  Shoup,  Sarah  Shoup,  Ann  Shoup,  Samuel  Shoup, 
Emma  Shoup,  Josephine  Shoup,  Polly  Shoup,  and  Samuel 
Shoup,  Sr.  The  proceeding  was  commenced  in  1856,  and  a 
decree  of  sale  was  had,  under  which  the  lands  described  in 
the  petition  were  sold.  This  writ  of  error  was  prosecuted  by 
Ann  Corwin  (formerly  Shoup),  Samuel  Shoup  and  Emma 
Shoup,  who  were  minors  at  the  rendition  of  the  decree  and 
sale  in  partition.  The  other  facts  bearing  upon  the  questions 
decided,  are  stated  in  the  opinion. 

Messrs.  Morrison  &  Patto.v,  for  the  plaintiffs  in  error. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  defendant 
in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  originally  a  petition  for  partition,  filed  by  de- 
fendant in  error,  in  the  Sangamon  circuit  court,  against  plain- 
tiffs in  error,  for  the  division  of  several  tracts  of  land  and 
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for  the  assignment  of  dower  to  the  widow  of  the  ancestor  of 
plaintiffs  in  error.  Process  was  sent  to  Christian  county, 
and  service  had.  An  appearance  was  entered  by  an  attorney 
for  the  defendants,  who  were  minors,  who  acted  under  power 
of  attorney  from  their  guardian.  A  hearing  was  had,  and  a 
partition  was  decreed,  and  in  the  same  decree  it  is  recited 
that  a  guardian  ad  litem  was  appointed  for  the  minor  heirs, 
and  that  he  filed  an  answer.  Commissioners  were  appointed 
to  make  partition,  but  they  reported  that  the  land  was  not 
susceptible  of  division,  and  the  widow  did  not  desire  the 
assignment  of  dower. 

Thereupon,  the  court  decreed  the  sale  of  the  land,  and 
directed  the  division  of  the  money  received  on  its  sale.  The 
record  is  now  brought  to  this  court,  and  numerous  errors  are 
assigned. 

Defendant  in  error  does  not  join  in  error,  but  pleads  a  re- 
lease of  errors  in  three  different  modes,  in  as  many  several 
pleas.     The  third  plea  is  this  : 

"And  for  further  plea  defendants  say,  by  their  attorneys, 
as  to  all  of  said  errors  assigned  by  said  plaintiffs,  that  plain- 
tiffs in  error  their  writ  of  error  to  maintain  ought  not,  because 
he  says  that  the  said  plaintiff,  Samuel  Shoup,  after  he  was 
twenty-one  years  of  age,  to-wit:  on  the  13th  day  of  June, 
1872,  to-wit:  at  the  county  aforesaid,  upon  full  settlement 
with  Samuel  H.  Melvin,  his  guardian,  received  of  said  Mel- 
vin  the  sum  of  $17,  balance,  in  full,  of  the  amount  of  his  share 
of  the  purchase  money  of  said  land  allotted  and  apportioned 
to  said  Samuel,  (except  his  share  in  the  amount  set  apart  for 
the  use  of  said  widow),  the  said  Samuel  well  knowing  that 
the  same  was  for  the  proceeds  of  the  land  sold  under  and  by 
virtue  of  said  decree  in  said  record  mentioned;  and  that  here- 
tofore, to-wit:  on  the  22d  day  of  December,  1871,  and  after 
the  said  Emma  had  attained  the  full  age  of  eighteen  years, 
she  received  of  said  Melvin,  her  guardian,. upon  full  settle- 
ment with  him,  the  sum  of  $91.32,  in  full  of  the  balance  of 
her  share  of  the  proceeds  of  the  sale  of  said  lands,  except  as 
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aforesaid,  well  knowins^  that  the  said  money  so  received  by 
her  was  from  and  of  the  said  proceeds  of  the  said  sale  of  said 
lauds  ;  and  the  said  Anna,  alias  Annie,  heretofore,  to-wit:  on 
the  12th  day  of  August,  A.  D.  1868,  at  the  county  aforesaid, 
and  after  she  had  attained  the  full  age  of  eighteen  years,  re- 
ceived, on  full  settlement,  from  her  guardian,  said  Melvin, 
the  sum  of  $256.38,  balance  of  her  share  of  the  proceeds  of 
the  sale  of  said  lands,  except  as  aforesaid,  and  with  full 
knowledge  that  the  said  sum  of  money  was  of  and  from  said 
proceeds.  Said  defendant  in  error  avers,  that  the  said  shares 
of  the  said  proceeds  had  been  theretofore  paid  to  the  guardian 
of  said  plaintiffs,  and  that  the  amount,  except  the  several 
sums  above  stated  as  paid  to  each  of  said  plaintiffs  on  settle- 
ment, had  been  theretofore  paid  to  or  for  the  use  of  said  plain- 
tiffs, and  at  the  time  of  such  settlement  each  of  said  plaintiffs 
was  apprised  of  and  knew  that  such  application  had  been,  by 
their  guardian,  appointed  by  the  county  court  of  said  county, 
made  for  their  use  and  benefit  of  their  said  portion  of  such 
proceeds,  whereby  each  of  said  plaintiffs  in  error  has  released, 
waived  and  for  naught  held  the  said  errors,  if  any,  to-wit : 
at  the  said  several  times  above  mentioned,  to-wit :  at  the 
county  aforesaid,  and  this  he  is  ready  to  verify ;  wherefore, 
etc." 

Whilst  this  is  not,  according  to  the  ancient  forms,  a  plea 
of  release  of  errors,  it  is,  according  to  various  decisions  of  this 
court,  a  sufficient  bar  to  the  writ  of  error.  Morgan  v.  Ladd, 
2  Gilm.  414;  Thomas  v.  Negus,  ib.  701  ;  Austin  v.  Bainter, 
40  111.  82.  In  the  first  two  of  these  cases,  it  was  held 
that  where  a  party  accepts  the  benefit  of  the  decree,  he  can 
not  afterwards  prosecute  error  to  reverse  it — that  it  operates 
as  an  estoppel,  and  may  be  treated  as  a  release  of  errors.  In 
the  last  of  these  cases  it  was  said,  that  any  act  by  a  party 
which  would  render  it  fraudulent  to  reverse  a  decree,  might 
be  relied  on  as  a  release  of  errors.  And  the  third  plea  in  this 
case  is  fully  within  the  principle  of  these  decisions. 
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The  second  plea  sets  up  the  same  facts,  but  not  so  fully  as 
the  third,  but,  on  an  issue  joined  under  that  plea,  the  same 
quantum  of  proof  would  be  required.  Although  it  does  not 
aver  that  the  plaintiffs  in  error  were  of  age,  and  capable  of 
binding  themselves  by  their  acts,  still  that  would  have  to  be 
proved  on  the  trial.  That  being  proved,  the  presumption 
would  then  be,  that  the  parties  receiving  the  money  under  the 
decree  did  so  with  full  knowledge  of  the  source  from  whence 
it  came,  and  did  the  act  deliberately. 

The  first  plea  is  too  general :  it  only  avers  that  the  errors 
were  released,  without  stating  in  what  manner.  It  does  not 
aver  that  it  was  by  deed,  by  parol,  or  by  acts  in  pais.  A  plea 
of  this  kind  should  state  the  facts  that  are  relied  on  as  a  re- 
lease of  errors. 

The  demurrer  will  be  sustained  to  the  first  plea,  but  over- 
ruled as  to  the  second  and  third  pleas,  and  the  writ  of  error 
dismissed  and  the  judgment  affirmed. 

Judgment  affirmed. 


Sidney  M.  Pitt  et  al. 

V. 

David  M.  Sweaeingeist. 

1.  Appeal  bond — in  forcible  entry  and  detainer.  The  sixth  section  of 
the  "Act  to  amend  chapter  43,  of  the  Revised  Statutes  of  1845,  entitled 
'Forcible  Entry  and  Detainer,'  "  in  force  February  16, 1865,  does  not  repeal 
that  part  of  the  amended  statute  which  requires  the  appeal  bond  in  cases 
of  forcible  entry  and  detainer  to  contain  a  clause  for  the  payment  of  all 
rents  becoming  due,  etc.,  but  simply  requires  the  bond  to  contain  addi- 
tional guaranties  for  the  benefit  of  the  plaintifl*. 

2.  Same — recovery  of  rent  in  suit  on.  When  the  appeal  bond  given  by 
the  defendant  in  an  action  of  forcible  entry  and  detainer  contains  no  clause 
for  the  payment  of  rent,  as  required  by  the  statute,  or  any  words  from 
which  the  payment  of  rent  can  be  implied,  no  recovery  of  rent  can  be  had 
in  a  suit  upon  the  same. 
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Writ  of  Error  to  the  Circuit  Court  of  Champaign  county  ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  of  debt,  by  David  M.  Swearingen  against 
Sidney  M.  Pitt  and  John  Phiper,  upon  an  appeal  bond,  given 
on  appeal  in  a  forcible  entry  and  detainer  suit.  The  bond 
was  the  common,  ordinary  appeal  bond,  conditioned  for  pro- 
secuting the  appeal  with  effect,  and  the  payment  of  the  judg- 
ment, costs,  etc.,  rendered  on  the  trial  or  dismissal  of  the 
appeal.  In  the  circuit  court  the  plaintiff  recovered  for  rents 
of  the  premises. 

Mr.  J.  S.  Wolfe,  for  the  plaintiffs  in  error. 

Mr.  S.  F.  White,  for  the  defendant  in  error. 

Per  Curiam  :  The  sixth  section  of  the  "Act  to  amend 
chapter  43,  of  the  Revised  Statutes  of  1845,  entitled  'Forcible 
Entry  and  Detainer,'  "  in  force  February  16,  1865,  does  not 
repeal  so  much  of  the  statute  amended  as  requires,  in  cases 
of  appeals  in  forcible  entry  and  detainer,  that  the  bond  shall 
contain  a  clause  conditioned  for  the  payment  of  all  rents  be- 
coming due,  etc.,  but  simply  contains  additional  guaranties, 
to  be  observed  by  the  defendant  appealing,  for  the  benefit  of 
the  plaintiff. 

The  bond  in  suit  in  the  present  case  contains  no  clause 
providing  for  the  payment  of  rent,  as  required  by  that  stat- 
ute, nor  can  it,  by  legal  implication,  be  held  to  embrace  rents. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 


I 
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St.  Pateick's  Koman  Catholic  Chuech  of  East 
St.  Louis 

V. 

Stephen  Abst. 

1.  Chuech  SOCIETY — liable  for  services  peiformed.  Where  the  plaintiff 
was  employed  as  sexton  of  a  church  organized  under  the  statute,  by  a 
majority  of  the  trustees,  and  as  such  performed  services  for  nearly  a  year, 
it  -was  held,  that  he  was  entitled  to  recover  for  his  services,  and  the  fact 
that  the  ladies  of  the  Altar  Society  were  to  contribute  one-half  of  the  sum 
■will  not  affect  the  right  to  recover  the  whole  from  the  church,  nor  will 
the  fact  that  the  officers  of  the  church  violated  its  by-laws  in  contracting 
the  indebtedness. 

2.  Same — temporal  affairs  defined.  The  temporal  affairs  of  a  church 
are  understood  to  be  the  revenues,  lands  and  tenements,  in  other  words, 
secular  possessions,  with  which  it  is  endowed.  The  hiring  of  a  sexton  to 
perform  the  duties  incident  to  his  office  has  nothing  to  do  with  the  man- 
agement of  the  temporalities  of  the  church. 

3.  It  matters  not  whether  the  by-laws  of  a  church  were  observed  in  the 
employment  of  one  as  sexton,  if  the  church  accepts  the  services  and 
work  done  by  him.     In  such  case  it  will  be  liable  to  pay  for  the  same. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  William  H.  Snydee,  Judge,  presiding. 

Mr.  Charles  Conlon,  and  Mr.  Luke  H.  Hite,  for  the 
appellant. 

Mr.  E.  A.  McCoNAUGHY,  and  Mr.  W.  E.  Ward,  for  the 
appellee. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  St.  Clair  circuit  court,  tried  by 
a  jury  on  the  general  issue,  and  resulting  in  a  verdict  and 
judgment  for  the  plaintiff.  The  defendant  corporation  appeals, 
and  makes  the  single  point  that  the  corporation  is  not  liable, 
citing  sections  14  and  15  of  the  act  of  1869,  under  which  it 
was  organized,  and  also  section  nine  of  the  by-laws  of  the 
corporation. 
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We  do  not  understand  sections  14  and  15  as  controling  this 
case,  or  affecting  it  in  any  Avay.  Hiring  a  sexton  to  perform 
the  duties  incident  to  such  an  office,  has  nothing  to  do  with  the 
management  of  "the  temporalities"  of  the  church.  They  are 
understood  to  be,  the  revenues,  lands  and  tenements,  to  be 
managed  according  to  the  charter  and  the  by-laws;  in  other 
words,  secular  possessions  with  which  a  church  may  be  en- 
dowed. The  sexton  is  a  subordinate  officer  of  the  church, 
whose  duty  it  is,  as  plaintiff  testified,  to  clean  the  church, 
fixing  it  up,  keeping  it  in  order;  go  of  errands  for  the  priest 
in  relation  to  church  matters,  and  generally,  about  such  mat- 
ters, to  obey  the  directions  of  the  priest.  The  sextons  of  some 
churches  take  care  of  the  building,  the  furniture,  utensils,  etc. 

This  employment  of  plaintiff  was  procured  by  the  priest, 
one  of  the  three  trustees,  and  known  and  approved  by 
another,  and  the  church,  without  making  any  objection,  has 
received,  for  nearly  one  year,  the  services  of  appellee.  The 
fact  that  the  ninth  section  of  the  by-laws  of  the  corporation 
has  not  been  complied  with  by  the  trustees,  can  not  preju- 
dice the  plaintiff.  A  majority  of  the  trustees  employed  him 
to  do  these  services  for  the  church,  and  the  church  should 
pay  their  value.  The  fact  that  part  of  the  stipulated  sum 
was  to  be  made  up  by  the  ladies  of  the  Altar  does  not  change 
the  nature  of  plaintiff's  undertaking.  As  we  understand  it, 
the  priest  was  to  pay  him  twenty  dollars  per  month,  one-half 
of  which  the  ladies  of  the  Altar  were  to  contribute  to  the 
priest. 

We  see  no  objection  to  the  instruction  given  for  the  plain- 
tiff, as  it  was  in  conformity  with  the  views  here  presented. 

The  judgment  is  just,  and  must  be  affirmed. 

Judgment  affirmed. 
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Albeet  Smith 

V. 

Heies  of  James  Jacksoit. 

1.  'Notice— possession  by  tenant  is  notice  of  landlord's  equities.  The  act- 
ual  possession  of  land  by  a  tenant  is  constructive  notice  of  the  equities 
of  the  landlord  in  the  same,  especially  when  it  is  notorious  that  the  ten- 
ant is  paying  rent  to  the  landlord. 

2.  Where  the  owner  of  land,  to  secure  his  attorngy  in  becoming  his 
bail  in  a  criminal  prosecution,  and  his  fees  and  expenses,  conveyed  the 
same  by  an  absolute  deed,  which  was  recorded,  taking  back  a  defeasance, 
and  the  owner  appeared  and  kept  the  grantee  harmless  as  bail,  and  after- 
wards paid  him  his  fees  and  expenses,  and  the  attorney  sold  and  conveyed 
the  land  to  another,  who  claimed  to  be  an  innocent  purchaser,  it  was  Tield, 
on  bill  to  have  the  deeds  canceled,  that  the  actual  occupancy  of  the  land 
by  the  owner's  tenant  at  the  time  of  the  second  conveyance,  was  construc- 
tive notice  to  the  purchaser  of  the  original  grantee's  equities,  and  that 
the  conveyances  were  properly  set  aside. 

3.  Same — character  of  possession  necessary  to  afford  notice.  The  posses- 
sion of  land,  to  afford  notice  of  the  party's  rights,  must  be  as  open,  noto- 
rious and  exclusive  as  is  required  to  constitute  adverse  possession  under 
the  limitation  laws,  but  it  is  not  necessary  that  it  should  have  all  the  char- 
acteristics of  an  adverse  possession. 

4.  Practice  in  Supreme  Cotjkt — evidence  excluded  must  be  preserved. 
No  error  can  be  assigned  upon  the  exclusion  of  a  deposition  when  it  is 
not  contained  in  the  record  brought  to  this  court,  so  that  it  can  be  seen 
whether  the  testimony  was  material. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

April  15,  1870,  James  Jackson,  being  under  indictment  in 
the  Logan  county  circuit  court  for  an  alleged  criminal  offense, 
and  required  to  give  bail  in  $1000,  being  the  owner  of  the 
quarter  section  of  land  situate  in  that  county,  and  having 
retained  the  law  firm  of  Wyatt  &  Hackney  to  defend  him, 
entered  into  an  arrangement  with  his  counsel,  or  Hackney, 
whereby  the  latter  should  become  bail,  and  Jackson  was  to 
secure  him  as  such  bail,  and  the  firm,  for  their  costs  and  fees 
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in  his  defense,  by  mortgage  upon  said  land.  Accordingly, 
Hackney  had  him  execute  a  deed,  in  form  absolute,  of  the 
land,  reciting  a  consideration  of  S3000,  he  (Hackney)  giving 
a  formal  defeasance  upon  a  separate  paper.  Hackney  filed 
the  deed  for  record  on  the  day  of  its  date,  being  that  above 
mentioned.  The  defeasance  was  not  filed  for  record,  but 
Jackson  remained  in  possession  of  the  land  by  his  tenants,  who 
continued  afterwards  paying  rent  to  him.  July  20,  1870, 
there  having  been  no  breach  of  condition,  and  Jackson  being 
in  possession  by  his  tenants,  in  fact  paying  rent  to  him,  Hack- 
ney and  wife  executed  a  deed  of  the  same  land  to  Smith,  who 
had  never  seen  it,  who  bought  without  making  any  inquiry, 
and,  as  he  claims,  paid  Hackney  for  the  land  the  sum  of 
$3500,  that  being  the  consideration  recited  in  his  deed.  Jack- 
son having  appeared  to  the  indictment,  saved  his  bail  harm- 
less. The  prosecution  having  been  dismissed  by  the  court, 
and  Wyatt  &  Hackney  paid  their  costs  and  charges  by  Jack- 
son, in  full,  he  brought  this  bill  in  the  court  aforesaid  to  have 
said  deeds  set  aside,  on  the  ground  that  his  conveyance  to 
Hackney  was  but  a  mortgage,  and  had  been  fully  satisfied ; 
that,  although  the  defeasance  was  not  recorded,  yet  the  cir- 
cumstance of  his  being  in  possession  by  tenants,  and  Smith 
havingbought  without  seeing  the  property  or  making  inquiry, 
was  sufficient  to  charge  him  with  notice  of  complainant's  equi- 
ties ;  also  on  the  ground  of  fraud.  Hackney  absconded,  but 
he  and  his  wife  were  made  parties  defendant  with  Smith — 
were  brought  in  by  publication  and  their  default  entered. 
Smith  answered.  Before  hearing,  Jackson  died,  and  his  ad- 
ministrator and  heirs  were  made  parties  by  supplemental  bill. 
Upon  the  hearing  on  pleadings  and  proofs,  a  decree  passed, 
declaring  the  mortgage  satisfied  and  canceled,  and  setting 
aside  the  conveyance  to  Smith.  He  brings  the  record  to  this 
court  by  appeal. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellant. 

Messrs.  Beason  &  Blinn,  for  the  appellees. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  only  question  in  this  case  is,  whether  the  circumstan- 
ces in  evidence  were  sufficient  to  warrant  the  court  below,  in 
holding  that  Smith,  the  purchaser  from  Hackney,  was  affected 
with  constructive  notice  of  Jackson's  equities. 

The  deed  from  Jackson  to  Hackney  was,  in  form,  an  abso- 
lute warranty  deed,  and  by  the  latter  filed  for  record  on  the 
day  of  its  execution.  It  was,  however,  given  under  an 
arrangement  for  a  mortgage,  and  a  formal  defeasance  was  exe- 
cuted by  the  grantee.  The  transaction  being  between  attorney 
and  client,  and  the  former  having,  as  the  evidence  clearly 
shows,  conceived  the  design  of  cheating  his  client  out  of  the 
property  at  an  early  stage  of  the  business,  it  was  put  in  a 
form  to  enable  him  to  accomplish  that  result,  and  the  defeas- 
ance was  not  filed  for  record. 

It  is  a  justifiable  inference  that  a  party  thus  dealing  with 
his  confidential  legal  adviser  acts  upon  his  advice.  But  Jack- 
son remained  in  possession  by  his  tenants  and  was  in  the 
receipt  of  rents  from  them  at  the  time  of  Hackney's  convey- 
ance to  Smith.  As  between  Jackson,  the  grantor,  and  Hack- 
ney, the  grantee,  and  between  the  grantor  and  Smith,  the 
alleged  bona  fide  purchaser,  if  he  is  affected  with  constructive 
notice,  Jackson's  possession  at  the  time  of  the  conveyance  to 
Smith  was  that  of  a  mortgagor  before  condition  broken,  and 
was  consistent  with  the  actual  state  of  the  title.  But  counsel 
for  appellant  say,  that  when  their  client  purchased,  the  records 
showed  an  absolute  warranty  deed  from  Jackson  to  Hackney, 
from  whom  he  purchased ;  that  possession  will  be  considered 
as  following  ownership;  that,  although,  by  the  common  law, 
the  vendor  must,  himself,  have  obtained  possession  by  livery 
of  seizin  before  he  could  pass  any  interest  in  land,  yet,  by 
force  of  our  statute,  livery  of  seizin  is  dispensed  with,  and  by 
the  Statute  of  Uses  the  possession  is  transferred  in  all  cases  to 
the  use  of  the  cestui  que  use,  who  may,   if  there  is  no  adverse 
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possession,  make  a  lease  for  years,  or  absolute  conveyance, 
without  actual  entry. 

They  further  insist,  that  it  follows,  from  this  view,  the  pos- 
session of  the  occupants  was  consistently  and  apparently  that 
of  Hackney;  that,  in  order  to  affect  their  client  with  con- 
structive notice,  it  must  be  adverse  in  the  sense  required  to 
ripen  into  a  bar  under  the  Statute  of  Limitations. 

It  is  unquestionably  true,  that  a  vendor  who  has  not  ob- 
tained possession  by  livery  of  seizin  may,  if  there  is  no  adverse 
possession,  make  a  lease  for  years,  sell  and  convey  without 
entry  ;  and  it  is  a  legal  inference  that  the  ownership  carries 
with  it  the  possession.  But  does  such  legal  presumption  ever 
arise  except  in  cases  where  the  land  is  vacant  and  unoccupied  ? 
Or.  in  other  words,  can  it  arise  where  another  is  in  the  actual 
occupation  ? 

It  must  be  borne  in  mind,  that  there  is  a  distinction  be- 
tween actual  possession  and  the  right  of  possession,  and  those 
presumptions  which  are  subject  to  rebuttal  and  those  which 
are  not.  If  a  grantor  remain  in  possession  after  conveyance 
absolute,  it  is  not  as  owner,  but  as  tenant  to  his  grantee,  sub- 
ject to  ouster  by  ejectment  or  proceedings  for  forcible  de- 
tainer, and  no  matter  how  long  such  possession  is  continued 
by  the  sufferance  of  the  landlord,  it  can  not  be  regarded  as 
adverse  without  a  clear,  unequivocal  and  notorious  disclaimer 
of  the  landlord's  title.  Jackson  v.  Burton,  1  Wend.  341  ; 
Swart  V.  Service,  21  id.  36. 

Now,  it  is  maintained  by  appellant's  counsel  that,  regarding 
the  absolute  deed  of  record  and  the  possession  of  Jackson  as 
the  only  ingredients,  then,  inasmuch  as  the  possession  of  the 
grantor  was  not  adverse  to  Hackney  in  the  sense  necessarv  to 
ripen  into  a  bar  by  lapse  of  time,  it  can  not  be  regarded  as 
any  notice  affecting  the  purchaser.  Smith.  We  understand 
that,  so  far  as  regards  the  openness,  notoriety  and  exclusive- 
ness  of  the  possession  to  operate  as  notice  of  the  rights  of  the 
occupant,  it  must  be  the  same  as  required  to  constitute  adverse 
possession.  But  that  it  must  wear  all  the  characteristics  of 
17 — 76th  111. 
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an  adverse  possession  in  the  sense  expressed  in  the  authorities 
just  cited,  can  not  be  the  law. 

Suppose  the  mere  circumstance  of  the  grantor  remaining  in 
possession,  after  conveyance  absolute,  does  place  him  in  the 
position  of  tenant  at  will  or  sufferance  to  the  grantee,  so  that 
his  possession  is  not  adverse  to  the  grantee,  still  there  is  no 
law  against  his  establishing  by  convention  a  different  kind  of 
tenancy  under  the  grantee.  Now,  suppose,  in  the  case  at  bar, 
instead  of  the  transaction  being  that  of  a  mortgage,  Jackson 
had  given  a  conveyance  intended  to  be  an  absolute  one,  but 
had  taken  back  from  his  grantee  a  lease  for  life,  remained  in 
possession  under  that  lease,  but  failed  to  have  it  recorded. 
This  is  no  unusual  transaction.  His  possession  would  be  no 
more  adverse  in  that  case  than  that  of  a  mere  tenant  at  suffer- 
ance. But  would  counsel  contend  that  a  purchaser,  while 
Jackson  was  so  in  possession,  would  not  be  affected  with  con- 
structive notice  of  his  title  under  such  life  lease?  But  why 
should  any  different  rule  be  applied  in  the  case  of  a  mortgagor 
in  possession  who,  through  the  circumvention  of  his  confiden- 
tial legal  adviser  and  mortgagee,  had  failed  to  have  a  defeas- 
ance recorded  ? 

It  is  the  tendency,  and  properly  so,  of  the  American  courts, 
under  the  policy  of  our  recording  acts,  not  to  extend  the  doc- 
trine of  constructive  notice  from  possession  beyond  its  proper 
limits.  The  doctrine  itself  is  firmly  established,  and  yet  not 
favored.  There  is  nothing  unreasonable  in  a  rule  which  re- 
quires a  purchaser  of  land  in  the  open,  visible  and  exclusive 
possession  of  a  person  other  than  his  vendor,  to  make  inquiry 
as  to  that  person's  rights,  and  to  take  subject  to  those  rights 
if  he  neglects  to  do  so.  It  has  been  the  rule  of  all  the  courts, 
so  far  as  we  are  aware,  that,  in  case  of  a  tenancy,  the  posses- 
sion of  the  tenant  would  amount  to  constructive  notice  to  a 
purchaser  of  such  tenant's  title.  The  divergence  of  authority 
has  been  upon  the  question  whether  notice  of  a  tenancy  would 
affect  the  purchaser  with  constructive  notice  of  the  lessor's 
title,  and  that  question  is  involved  in  this  case.    Jackson  was 
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not  in  the  actual  occupation  of  the  premises,  but  in  possession 
by  others,  and  known  to  be  in  the  receipt  of  rents  from  the 
persons  in  actual  occupation.  This  latter  is  an  important  cir- 
cumstance, for,  while  it  might  not  be  an  unusual  circumstance 
for  a  vendor  to  remain  in  possession,  after  conveyance,  as  a 
mere  tenant  at  sufferance  of  his  grantee,  yet  it  is  an  unusual 
circumstance  for  him  to  not  only  remain  in  possession  but  to 
be  in  the  receipt  of  rents,  after  conveyance,  as  in  this  case. 

It  is  true,  this  fact  was  not  known  to  Smith,  but  he,  accord- 
ing to  his  own  testimony,  purchased  without  even  going  or 
employing  an  agent  to  see  the  land,  or  make  inquiry  of  the 
persons  in  occupation.  Had  inquiry  been  made,  the  fact 
would  readily  have  been  ascertained  that  they  were  paying 
rents  to  Jackson.  The  counsel  who  appear  for  him  in  this 
court  were  his  legal  advisers,  he  says,  and  to  whom  he  pre- 
sented the  abstract  for  examination.  It  is  not  likely  that 
counsel  of  such  eminence  would  have  failed  to  advise  him  of 
the  necessity  of  inquiry  whether  there  was  any  tenancy  by 
others ;  for  the  law  had  been  laid  down  by  this  court,  as  early 
as  the  case  oi  Pitiman  v.  Gaty,  5  Gilm.  186,  that  possession 
by  the  tenant  was  the  possession  of  the  landlord,  and  con- 
structive notice  of  the  landlord's  title.  That  is  the  settled  law 
in  Pennsylvania,  also  in  Iowa.  See  Dickey  v.  Lyon,  19  Iowa, 
544,  where  the  principal  cases  upon  both  views  of  the  question 
are  collected  and  ably  commented  upon. 

In  Barnhart  v.  Greenshields,  9  Moore,  P.  C.  18,  referred  to 
in  the  Iowa  case,  it  was  held  that,  in  all  the  cases,  the  posses- 
sion relied  upon  was  the  actual  occupation  of  the  land,  and 
that  the  equity  sought  to  be  enforced  was  on  behalf  of  the 
party  so  in  occupation;  and  it  was  further  said,  there  was  no 
authority  for  the  proposition  that  notice  of  a  tenancy  is 
notice  of  the  title  of  the  lessor,  or  that  a  purchaser,  neglect- 
ing to  inquire  into  the  title  of  the  occupier,  is  affected 
by  any  other  equities  than  those  which  such  occupier  may 
insist  on.  This  doctrine  has  since  been  modified  in  its  appli- 
cation, and   it   has   been   laid  down   that  the   court,  in   the 
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passages  of  that  judgment  in  which  they  speak  of  the  person  in 
occupation,  did  not  mean  merely  the  person  who,  by  himself 
or  his  laborers,  tilled  the  land,  but  also  meant  the  person  who 
is  known  to  receive  the  rents  from  the  persons  in  occupation 
of  the  land.  2  Sug.  on  Vend.  &  P.  8  Am.  Ed.  774,  775; 
Knight  V.  Boioyer,  23  Beav.  609  ;  2  DeG.  &  J.  421. 

Smith  lived  in  Springfield,  the  distance  of  only  a  few  miles 
from  the  county  seat  of  Logan  county,  where  the  land  is  sit- 
uated, accessible  by  railroad.  It  is  a  singular  and  suspicious 
circumstance  that  he  purchased  without  ever  having  seen  the 
land,  or  made,  or  caused  to  be  made,  any  inquiry  of  the  per- 
sons in  occupation  in  respect  to  their  or  their  lessor's  title. 
Common  experience  teaches  us  that,  unless  the  purchase  is  a 
mere  sham,  men  do  not  conduct  in  that  way.  What  man  of 
common  prudence  would  pay  $3500  cash  for  a  quarter  section 
of  land  so  easy  of  access,  without  any  view  of  the  property  or 
inquiry  as  to  possession  ?  Under  these  circumstances,  the 
proof  of  payment  of  the  consideration  is  not  satisfactory.  It 
-was  done  by  merely  producing  drafts  with  Hackney's  indorse- 
ment upon  them.  Smith  was  on  the  stand  and  could  have 
shown,  if  such  was  the  truth,  that  Hackney  received  and 
retained  the  proceeds  of  these  drafts.  He  did  not  do  it,  nor 
did  he  testify  that  he,  in  fact,  had  no  notice  of  Jackson's 
equities. 

The  court  are  of  opinion  that  he  was  clearly  affected  with 
constructive  notice  of  those  equities,  if  he  did  not  have  actual 
notice. 

He  can  take  no  advantage,  either,  from  the  order  of  May 
21,  1870,  which  Hackney  palmed  off  upon  his  victim.  Smith 
could  not  have  purchased  upon  the  faith  of  a  paper  in  the 
hands  of  Jackson,  and  which  he  never  saw.  The  only  effect 
of  that  order  is,  to  show  Hackney's  design  to  defraud  Jackson 
out  of  the  property.  Nor  has  he  bettered  his  position  by  put- 
ting improvements  on  the  property.  He  had  notice,  in  fact, 
of  Jackson's  equities  before  putting  them  on. 
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No  error  can  be  assigned  upon  the  exclusion  of  Hackney's 
deposition,  for  the  reason  that  the  deposition  is  not  contained 
in  the  record,  and  the  court  can  not  see  whether  anything  tes- 
tified to  was  material. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


\ 


Alexander  Watt 


Bryant  T.  Scofield. 


1.  Landlord's  lien — purchase  of  crop  xcith  notice  will  not  defeat  the 
lien.  The  statutory  lien  given  a  landlord  upon  the  crops  growing  or 
grown  upon  the  demised  premises  in  any  year  for  the  rent  that  shall  ac- 
crue for  such  year,  is  not  defeated  by  a  sale  of  such  crop  or  any  portion 
thereof  by  the  tenant  to  a  person  who  has  notice  of  the  fact  of  the  tenancy, 
and  that  it  was  raised  on  the  demised  premises,  but  the  landlord  may 
enforce  his  lien  upon  such  crops  as  against  such  purchaser. 

2.  Same — when  the  lien  attaches.  The  landlord's  lien  attaches  upon  the 
crops  grown  upon  the  demised  premises  in  any  given  year,  for  the  rent 
of  such  year,  from  the  time  of  the  commencement  of  their  growth,  whether 
the  rent  is  then  due  or  not. 

3.  Notice— /acis  sufficient  to  charge  purchaser  of  crops  from  a  tenant  with 
notice  of  landlord's  lien.  Where  a  imrcliaser  of  corn  from  a  tenant  knows 
the  fact  of  the  tenancy,  and  that  his  vendor,  as  such  tenant,  had  raised 
the  corn  on  the  demised  premises,  this  will  be  notice  to  him  of  any  lien 
the  landlord  may  have  upon  the  same  for  unpaid  rent. 

4.  Same — what  will  amount  to.  It  is  the  common  doctrine,  that  what 
is  sufficient  to  put  a  purchaser  upon  inquiry,  is  good  notice  of  what, 
ever  the  inquiry  would  have  disclosed. 

5.  Trover— wAe«.  it  lies.  To  maintain  trover  there  must  exist  the 
right  of  immediate  possession.  Where  a  tenant  sold  and  delivered  corn, 
upon  which  his  landlord  had  a  lien  for  rent,  not  then  due,  and  the  land- 
lord  made  a  demand  of  the  same  before  the  rent  was  due,  and  upon  refu- 
sal to  deliver  brought  an  action  of  trover  against  the  purchaser:  Held, 
that,  as  the  landlord  was  not  then  entitled  to  possession,  he  could  not 
maintain  trover  for  a  conversion  of  his  property. 
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Appeal  from  the  Circuit  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

Messrs.  Mack  &  Baird,  for  the  appellant. 

Messrs.  Scofield  &  Hooker,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trover,  brought  by  appellee,  Scofield, 
against  appellant,  Watt,  on  the  23d  day  of  February,  1871, 
for  the  alleged  conversion  of  a  quantity  of  corn. 

The  cause  was  tried  by  the  court  below,  without  a  jury, 
upon  an  agreed  statement  of  facts,  whereby  it  appeared  that 
one  Kenny  raised  the  corn  in  question,  in  the  year  1870,  on 
the  farm  of  Scofield,  in  Hancock  county,  in  this  State,  and 
demised  by  Scofield  to  Kenny  for  that  year,  under  a  written 
lease,  at  a  cash  rent  of  $660,  to  be  paid  November  25,  1870; 
that  Watt,  a  merchant,  residing  and  doing  business  at  Elvas- 
ton,  in  said  county,  and  one  mile  from  the  farm,  about  No- 
vember 10,  1870,  as  agent  of  one  Green,  living  without  the 
State,  bought  from  Kenny  the  corn,  being  350  bushels,  of 
the  value  of  $90,  which  was  then  delivered  and  paid  for; 
that  Kenny,  as  such  tenant,  lived  upon  said  farm  with  his 
family,  and  cultivated  it  during  the  year  1870  ;  that  the  corn 
was  raised  by  Kenny  on  said  farm  in  that  year;  that  AVatt, 
at  the  time  he  purchased  the  corn,  knew  that  Kenny  was  the 
tenant  of  Scofield,  and  raised  the  corn  on  the  latter's  farm 
as  such  tenant;  that  Kenny,  on  October  18,  1870,  paid  Sco- 
field on  the  rent  $277,  and  at  the  time  of  Watt's  purchase 
Kenny  was  indebted  to  Scofield,  for  balance  of  rent,  $383, 
which  became  due  November  25,  1870,  and  he  has  ever  .since 
been  so  indebted,  except  $42  of  it,  which  has  been  made,  and 
that  is  all  that  could  have  been  made,  by  distress  or  other- 
wise, since  the  sale  to  Watt ;  that  Scofield,  immediately  after 
learning  of  the  sale  to  Watt,  on  November  15,  1870,  made 
demand  on  the  latter  for  the  corn,  notifying  him  the  rent  had 
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not  been  paid,  and  that  he  would  be  held  responsible  for 
the  corn.  The  corn  was  not.  at  that  time,  in  Watt's  posses- 
sion, but  had  been  sent  by  him  out  of  the  State  to  market. 
Scofield  did  not  issue  his  warrant  to  distrain  for  the  rent  un- 
til after  the  commencement  of  this  suit. 

The  court  found  the  issue  for  the  plaintiff,  and  assessed  his 
damages  at  $90,  and  rendered  judgment  therefor,  and  defend- 
ant appealed. 

The  main  question  presented  is,  whether  the  landlord  can 
enforce  his  statutory  lien  upon  crops  against  a  purchaser  from 
the  tenant,  who  had  notice  that  his  vendor  was  such  tenant 
and  that  the  crop  purchased  was  grown  in  that  year  on  the 
demised  premises. 

Our  Landlord  and  Tenant  act  provides  that  ''every  land- 
lord shall  have  a  lien  upon  the  crops  growing  or  grown  upon 
the  demised  premises  in  any  year,  for  rent  that  shall  accrue 
for  such  year."  Another  provision  exempts  from  distress  for 
rent  the  same  articles  of  personal  property  which  are  by  law 
exempt  from  execution,  except  the  crops  growing  or  grown  up- 
on the  demised  premises. 

It  is  unnecessary  to  decide,  here,  how  it  might  be  with  a 
bona  fide  purchaser  without  notice;  but  unless  the  purchaser 
of  crops  be  such  an  one,  we  can  have  no  doubt  that  he  buys 
subject  to  this  .•statutory  lien. 

And  in  this  case  we  are  of  opinion  that  Watt  was  not  a 
bona  fide  purchaser  without  notice. 

A.  bona  ^Repurchaser  is  one  without  notice  of  a  prior  claim 
or  incumbrance.     Robinson  v.  Rowan,  2  Scam.  499. 

Watt  knew,  when  he  purchased  the  corn,  that  his  vendor 
was  the  tenant  of  Scofield  for  the  year  1870,  and  that  as  such 
tenant  he  had  raised  the  corn  on  the  demised  premises.  He 
knew  that  Scofield  had  a  lien  upon  the  crops  grown  upon  the 
premises  that  year,  for  the  rent  for  such  year,  because  it  was 
given  by  the  statute,  and  every  one  is  presumed  to  know  the 
law. 
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Watt,  then,  had  full  knowledge,  at  the  time  he  purchased 
the  corn,  of  Scofield's  lien  upon  it  for  his  rent,  except,  may  be, 
actually  knowing  that  the  rent  was  unpaid ;  but  he  had  rea- 
son to  believe  that  it  was  unpaid — at  least  there  was  enough 
to  excite  his  suspicion  that  it  was  not  paid,  and  put  him  upon 
inquiry  to  ascertain  the  fact  in  that  regard.  It  is  the  com- 
mon doctrine,  that  what  is  sufficient  to  put  a  purchaser  upon 
an  irquiry  is  good  notice  of  whatever  the  inquiry  would  have 
disclosed.  Knowing,  as  he  did,  that  Scofield  had  a  security 
upon  all  corn  grown  upon  the  land  for  the  rent  that  should 
accrue  for  the  year,  Watt  should  not  be  allowed  to  protect 
himself  under  the  plea  that  he  did  not  know  but  that  the 
landlord  might  have  been  paid  his  rent.  The  reasonable  ap- 
prehension would  be  that  the  rent  was  not  paid ;  and  good 
faith  on  the  part  of  Watt,  and  a  proper  regard  for  the  rights 
of  another,  demanded  an  inquiry  whether  the  rent  was  paid 
or  not.  before  making  the  purchase  which  would  be  so  likely 
to  impair  the  landlord's  security. 

We  can  not  accede  to  appellee's  construction  of  the  statute, 
that  the  landlord's  lien  does  not  attach  until  the  time  at  which 
the  rent  becomes  due  and  payable — as  in  this  case,  not  until 
the  25th  of  November,  the  time  at  which  the  rent  was  agreed 
to  be  paid.  This  would  operate  to  give  no  security  upon  the 
crops  for  the  rent  until  after  it  had  become  due,  whereas  the 
statute  gives  the  lien  upon  the  crops  "growing  or  grown"  for 
rent  that  "shail  accrue"  for  the  year.  We  think  the  statute 
gives  security  upon  the  crops  for  the  rent,  and  that  it  attaches 
from  the  time  of  the  commencement  of  their  growth. 

A  majority  of  the  court,  however,  not  including  the  writer 
hereof,  being  of  opinion  that  trover  does  not  lie  in  this  case, 
on  the  ground  that  at  the  time  of  Scofield's  demand  of  the 
corn  from  Watt,  Scofield  was  not  entitled  to  its  possession, 
as  the  rent  had  not  at  that  time  become  due,  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Mr.  Chief  Justice  Walker:  I  am  unable  to  concur  in 
the  decision  announced  in  the  above  case,  believing  that 
trover  should  be  held  to  lie,  on  the  facts  disclosed  in  the  record 
before  us. 

Mr.  JusTiCK  McAllister  :  I  concur  in  reversing,  on  the 
ground  that  trover  will  not  lie.  It  is  true,  the  plaintiff  had 
a  lien  given  by  the  statute,  but  it  is  a  mere  lien.  The  land- 
lord had  not,  by  virtue  of  the  lien  alone,  and  without  levy  of 
a  distress  warrant,  a  right  of  possession.  He  could  not  take 
possession  of  the  tenant's  crops  at  any  time  he  chose,  before 
the  rent  was  due,  nor  could  he,  after  it  was  due,  by  virtue  of 
the  lien  alone.  The  statute  gives  no  such  authority.  The 
remedv  is,  therefore,  by  action  on  the  case  for  a  fraudulent 
act,  intended  to  impair  the  landlord's  security,  when  the  cir- 
cumstances warrant,  like  the  cases  of  a  lien  by  mortgage  or 
execution.     Poioers  v.  Wheeler  et  al.  63  111.  29. 

To  maintain  trover  there  must  exist  the  right  of  immediate 
possession.     The  plaintiff  here  had  no  such  right. 

Mr.  Justice  Craig  :  I  concur  in  the  views  expressed  by 
Mr.  Justice  McAllister. 


Thomas  Blemer,  alias,  etc. 


The  People  of  the  State  of  Illiistois. 

1.  Criminal  law — illegal  steps  before  finding  indictment.  Illegal  steps 
taken,  or  even  oppression,  by  the  prosecution,  anterior  to  the  finding  of 
the  indictment,  in  no  waj'  affecting  the  fairness  of  the  trial,  can  not  be 
urged  to  set  aside  a  conviction  fully  warranted  by  the  evidence  under  the 
law  of  the  case. 

2.  Where,  during  the  progress  of  the  trial  of  one  indicted,  the  State's 
attorney  entered  a  Twlle  ■prosequi,  and  the  defendant,  on  the  State's  attor- 
ney's  motion,  entered  into  recognizance  for  his  appearance  on  the  first 
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day  of  the  next  term,  and  from  day  to  day  thereafter,  to  answer  to  any 
indictment  that  might  be  preferred,  and  was  discharged,  and  on  the  same 
da}'  the  judge  ordered  the  summoning  of  a  special  grand  jury,  and  issued 
his  warrant  for  the  arrest  of  the  defendant,  and  on  the  return  of  an  indict- 
ment,  placed  the  defendant  upon  trial  against  his  objection,  and  refusing 
to  continue  the  case,  it  was  held,  that  these  acts  furnished  no  ground  of 
reversing  a  judgment  of  conviction,  there  being  no  other  cause  for  a  con- 
tinuance shown. 

3.  Jury — special  venire  in  criminal  case.  Where  it  appeared,  by  stip- 
ulation  in  a  criminal  case,  that,  there  being  no  jury  in  attendance  on 
court  summoned  according  to  law,  it  was  oixiered  that  a  special  venire 
issue  for  a  petit  jury  to  try  the  case,  and  that  on  such  venire  the  jury 
were  summoned  who  tried  the  case,  to  which  order  the  defendant  excep. 
ted :  Held,  that  if  the  stipulation  stated  the  fact,  the  precise  contingency 
contemplated  by  the  statute  to  authorize  the  impanelling  of  a  special 
jurj'  existed,  and  there  was  no  error. 

4.  Indictment — obtaining  money  by  game  or  device  by  the  use  of  cards. 
An  indictment  charging  that  the  defendant,  "by  a  certain  game  or  device 
by  the  use  of  cards,  did  unlawful]}-,  feloniously  and  fraudulently  obtain 
of  one  J.  A.  thirty  four-dollar  bank  bills,  current  money  of  the  Dominion 
of  Canada,  value  four  dollars  each,  the  property  of,"  etc.,  is  good. 

5.  Same — using  the  word  '■'■or"  as  in  the  statute.  The  rule  is,  where  the 
word  "or"  in  a  statute  is  used  in  the  sense  of  "to-wit,"  that  is,  in  explana- 
tion  of  what  precedes,  and  making  it  signify  the  same  thing,  an  indict- 
ment is  well  framed  which  adopts  the  words  of  the  statute. 

6.  Same — where  the  disjunctive  should  be  charged  conjunctively.  Where 
a  statute  forbids  several  things  in  the  alternative,  it  is  usually  construed 
as  creating  but  a  single  offense,  and  the  indictment  may  charge  the  defend- 
ant with  committing  all  the  acts,  using  the  conjunction  '■'and''''  where  the 
statute  uses  the  disjunctive  "or." 

7.  Criminal  law — statute  constnied.  The  words  game,  device,  sleight- 
of-hand,  trick,  etc.,  in  sec.  100,  division  1st,  of  the  Criminal  Code  of  1874, 
allude  directly  to  and  are  qualified  by  the  words  "use  of  cards,"  and  are 
intended  to  describe,  in  different  words,  the  same  thing.  The  gist  of  the 
offense  is  tlie  obtaining  of  property  by  the  fraudulent  use  of  cards,  the 
details  by  which  this  is  effected  being  unimportant. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county;  the 
Hon.  John  G.  Rogers,  Judge,  presiding. 

This  was  an  indictment  against  the  plaintiff  in  error.  The 
first  count  charged  that  the  defendant,  "on,  etc.,  at,  etc.,  by  a 
certain  game  or  device  by  the  use  of  cards,  did  unlawfully, 
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feloniously  and  fraudulently  obtain  of  James  Armstrong 
thirtv  four-dollar  bank  bills,  current  money  of  the  Dominion 
of  Canada,  of  value  of  four  dollars  each,  thirty  four-dollar 
bank  notes,  current  money  of  Canada,  of  value  of  four  dol- 
lars each,  thirty  four-dollar  bank  notes  of  the  Merchants' 
Bank  of  Canada,  valued  at  four  dollars  each,  current  money 
in  Dominion  of  Canada,  five  dollar  current  bank  notes  of 
Canada  money,  of  value  of  five  dollars  each,  one  ten  dollar 
current  bank  bill,  Canada  money,  of  value  of  ten  dollars,  one 
hundred  and  twenty  dollars  in  bank  notes  and  current  bank 
bills  of  the  current  money  of  the  Dominion  of  Canada,  of 
divers  issues  and  denominations  to  the  grand  jurors  unknown, 
of  value  of  one  hundred  and  thirty  dollars,  the  property  of 
said  Armstrong,  contrarv,"  etc. 

The  second  count  charged  that  the  defendant,  on,  etc.,  at, 
etc.,  "by  a  certain  game,  device  or  trick,  by  the  use  of  cards 
and  other  implements,  did  then  and  there  unlawfully,  feloni- 
ously and  fraudulently  obtain  of  and  from  the  said  James 
Armstrong  the  moneys  and  personal  property  aforesaid,  of  the 
value  aforesaid,  of  the  money  and  personal  property  of  the 
said  James  Armstrong,  contrary  to  the  statute, ''  etc. 

The  third  count  charged  that  the  defendant,  on,  etc.,  at,  etc., 
*'by  a  certain  game,  device,  sleight-of-hand,  or  trick,  by  the  use 
of  cards  and  other  implements  and  instruments,  the  names 
and  descriptions  of  which  are  to  the  grand  jurors  aforesaid 
unknown,  did  then  and  there  unlawfully,  feloniously  and 
fraudulently  obtain  of  and  from  the  said  James  Armstrong 
the  money  and  personal  property  aforesaid,  of  value  aforesaid, 
the  money  and  personal  property  of  the  said  James  Arm- 
strong, contrary,"  etc. 

Mr.  John  Lyle  King,  for  the  plaintifi"  in  error. 

Mr.  Jas.  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Scholpield  delivered  the  opinion  of  the  Court : 

Appellant  and  one  Lee  having  been  indicted  for  feloniously 
and  fraudulently  obtaining  from   James   Armstrong,  by  the 
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game  of  ''three  card  raonte,"  certain  bank  bills,  etc.,  were,  on 
the  16th  of  September,  1874,  placed  on  trial  therefor,  before 
a  jurv,  in  the  criminal  conrt  of  Cook  county;  and  after  the 
trial  had  progressed  some  time,  but  before  the  case  was  finally 
submitted  to  the  jury,  the  State's  attorney  entered  a  nolle 
prosequi.  Thereupon,  on  motion  of  the  State's  attorney,  the 
defendants,  severally,  entered  into  recognizance  in  open  court, 
with  sureties,  in  $2000,  for  their  appearance  on  the  first  day 
of  the  next  term  of  court,  and,  from  day  to  day  thereafter,  to 
answer  to  any  indictment  that  might  be  preferred  against 
them,  etc. ;  and  the  defendants  were  then  released  from  cus- 
tody. 

It  appears,  by  stipulation  in  the  record,  that,  on  the  same 
day,  on  motion  of  the  State's  attorney,  because,  as  alleged  by 
him,  the  prosecuting  witness  had  been  in  jail  two  weeks,  and 
lived  in  Manitoba,  1000  miles  away,  and  was  anxious  to  depart 
for  home,  and  the  court  believing  that  the  interests  of  public 
justice  required  that  a  grand  jury  should  be  impanelled  as 
soon  as  practicable,  it  was  then  ordered  that  a  special  venire 
issue  to  the  sheriff  to  summon  twenty-three  grand  jurors  to 
attend  the  next  morning;  that  on  the  same  day  there  was  pre- 
sented to  the  judge  of  the  court  the  complaint,  on  oath,  of 
James  Armstrong,  charging  that  appellant,  Lee.  and  another 
person  whose  name  was  unknown,  fraudulently  obtained  from 
him  money  by  means  of  a  device  by  use  of  cards,  upon  which 
the  judge  issued  his  warrant,  and  the  accused  Avere  arrested 
and  imprisoned. 

On  the  next  day,  the  17th  of  September,  the  grand  jury 
previously  ordered  were  impanelled,  and  soon  thereafter 
returned  into  court  the  indictment  on  which  appellant  was 
tried  and  convicted.  The  warrant  previously  issued  by  the 
judge  for  the  arrest  of  appellant  and  others  was  then  indorsed 
by  the  judge:  "These  parties  having  been  indicted  for  the 
same  offense,  and  arrested,  this  -warrant  is  dismissed." 

After  the  return  of  the  indictment,  and  on  the  same  day, 
the    parties    were    arraigned    and    required    to    proceed    to 
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trial.  Motion  -was  marie  in  their  behalf,  but  overruled  bv 
the  court,  that  they  be  discharged  by  reason  of  their  having 
given  recognizance.  A  motion  was  then  made  for  the  con- 
tinuance of  the  case  until  the  next  term,  because  of  their 
having  entered  into  recognizance,  and  because  the  action  of 
the  judge  in  causing  their  arrest  was  illegal.  This  was  also 
overruled  by  the  court.  Proper  exceptions  having  been  taken 
to  these  rulings,  it  is  now  argued  they  constitute  such  error 
as  renders  illegal  the  conviction  of  appellant. 

We  do  not  think  the  authorities  cited  by  appellant's  counsel 
are  in  point.  None  of  them  assert  that  illegal  steps  taken, 
or  even  oppression  by  the  prosecution  anterior  to  the  finding 
of  the  indictment,  in  no  way  affecting  the  fairness  of  the  trial, 
can  be  urged  to  set  aside  a  conviction  fully  warranted  by  the 
evidence,  under  the  law.  There  is  nothing  in  the  record,  to 
show  that  appellant  Avas  not  as  completely  prepared  for  trial, 
when  he  was  tried,  as  he  could  have  been  had  the  case  been 
postponed  to  any  future  time;  nor  is  it  shown  that  the  cir- 
cumstance of  his  having  entered  into  recognizance  for  his 
appearance  at  the  next  term  of  the  court,  and  his  arrest  on 
the  warrant  issued  by  the  judge,  in  the  slightest  degree  pre- 
judiced him  on  his  trial.  The  subsequent  arrest  of  appellant, 
doubtless,  discharged  the  recognizance  into  which  he  had 
entered  [People  v.  Stager,  10  Wendell,  431);  provided,  how- 
ever, that  it  was  for  the  same  offense ;  but  not  if  it  was  for  a 
different  one.  Slate  v.  Shaw,  4  Ind.  428.  Cases  might  also 
exist  where,  by  oppressive  preliminary  proceedings,  officers 
would  be  liable  to  be  punished  for  their  conduct ;  and  if  it 
should  be  shown  that,  by  reason  thereof,  the  accused  had  been 
deprived  of  the  means  of  proving  some  substantial  defense 
which  he  would  otherwise  have  been  able  to  have  proved,  he 
would  be  entitled  to  a  continuance.  But,  however  improper 
the  preliminary  proceedings  may  have  been,  if  the  accused  is 
in  nowise  prejudiced  on  his  final  trial  thereby,  his  grievances 
can  not  be  heard  to  affect  the  validity  of  his  conviction. 
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The  following  stipulation  is  in  the  record  with  regard  to 
the  impanelling  of  the  jury  before  whom  appellant  was  tried: 

''That  on  said  17th  of  September  there  was,  and  had  been 
on  and  from  the  commencement  of  the  September  term,  a 
panel  of  thirty  jurors,  summoned  by  special  venire  and  not 
drawn,  which  panel  remained  in  attendance  in  court  until  the 
19th  of  September,  when  it  was  discharged;  that  on  the  17th 
of  September  the  case  was  passed,  on  motion  of  defendants, 
until  the  18th  of  September;  that  on  the  17th  of  September, 
on  motion  of  the  State's  attorney,  and  in  the  absence  of 
defendants  and  their  counsel,  for  the  reason  that  there  was  no 
jury  in  attendance  on  court  summoned  in  the  manner  required 
by  law,  and  for  the  reason  that  twelve  of  the  panel  had  heard 
the  evidence  on  the  previous  partial  trial,  it  was  ordered  that 
a  special  venire  issue  for  a  petit  jury  to  try  the  case,  and  on 
such  venire  came  the  jurors  summoned  by  the  sheriff,  who  were 
impanelled  and  tried  the  cause — to  which  order  defendants 
excepted." 

The  objection  urged  is,  that  the  panel  was  already  full,  and 
the  contingency  did  not  exist  which  authorized  the  court  to 
direct  the  sheriff  to  fill  the  panel,  as  provided  by  section  12, 
chapter  78,  of  the  Revised  Statutes  of  1874.  The  clause  in 
the  section  referred  to,  bearing  upon  the  question,  is  as  fol- 
lows: 'Tn  case  a  jury  shall  be  required  in  such  court  for 
trial  of  any  cause,  before  the  panel  shall  be  filled  in  the  man- 
ner herein  provided,  the  court  shall  direct  the  sheriff  to  sum- 
mon from  the  bystanders,  or  from  the  body  of  the  county,  a 
sufficient  number  of  persons  having  the  qualifications  of 
jurors,  as  provided  in  this  act,  to  fill  the  panel,  in  order  that 
a  jury  to  try  such  case  may  be  drawn  therefrom ;  and  when 
such  jury  is  drawn,  the  persons  selected  from  the  bystanders, 
or  from  the  body  of  the  county,  and  not  chosen  on  the  jury, 
shall  be  discharged  from  the  panel,  and  those  who  shall  be 
chosen  to  serve  on  such  jury  shall  also  be  discharged  from 
the  panel  at  the  conclusion  of  the  trial." 
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We  must  accept  the  stipulation  as  the  parties  have  made  it. 
By  it,  the  venire  was  issued  "for  the  reason  that  there  was  no 
jury  in  attendance  on  court  summoned  in  the  manner  required 
by  law.  A  jury  was  required  to  try  this  case,  and  thus  the 
precise  contingency  contemplated  by  the  statute  to  authorize 
the  impanelling  of  a  special  jury  existed.  It  would  seem 
that  we  would  scarcely  be  warranted  in  holding  that  the  panel 
had  been  previously  legally  filled,  when  it  is  stipulated  in  the 
record,  as  a  fact  not  to  be  controverted,  that  it  had  not  been. 

It  is  also  insisted  that  the  court  erred  in  overruling  the 
motion  to  quash  the  indictment. 

The  objection  taken  to  the  first  count  is,  it  charges  "that, 
by  a  certain  game  or  device  by  the  use  of  cards,  they  did,"  etc., 
whereas,  it  is  argued,  the  "device"  referred  to  in  the  statute 
is  distinct  from  its  antecedent  word,  "game,"  etc. 

The  language  of  the  statute  is,  "Whoever,  by  the  game  of 
'three  card  monte,'  so-called,  or  any  other  game,  device, 
sleight-of-hand,  pretensions  to  fortune  telling,  trick,  or  other 
means  whatever,  by  use  of  cards,  or  other  implements  or 
instruments,  fraudulently  obtains  from  another  person  prop- 
erty of  any  description,  shall  be  punished,"  etc.  Revised  Stat- 
utes of  1874,  chapter  38,  division  1st,  section  100. 

We  are  of  opinion  that  the  words  "game,"  "device,"  etc., 
here  allude  directly  to  and  are  qualified  by  the  words  "use  of 
cards,"  and  that  they  are  intended  to  describe,  in  different 
words,  the  same  thing.  The  meaning  would  be  precisely  the 
same,  in  our  opinion,  if  the  phraseology  were  thus:  "or  any 
other  game,  that  is  to  say,  device,  sleight-of-hand,  pretensions 
to  fortune  telling,  trick,  or  other  means  whatever,  by  the  use 
of  cards,"  etc.,  "fraudulently  obtains  from  another,"  etc. 
Tho  rule  is,  when  the  word  "or,"  in  a  statute,  is  used  in  the 
sense  of  "to-wit,"  that  is,  in  explanation  of  what  precedes, 
and  making  it  signify  the  same  thing,  an  indictment  is  well 
framed  which  adopts  the  words  of  the  statute.  Commonwealth 
V.  Grey,  2  Gray,  501 ;  Brovm  v.  Commonwealth,  8  Mass.  59. 
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The  gist  of  the  offense  charged  is,  the  obtaining  of  property 
by  the  fraudulent  use  of  cards,  and  the  details  of  the  particu- 
lar process  by  which  it  was  done,  and  the  name  applied  to  it, 
were  unimportant. 

If  we  are  correct  in  the  view  taken  of  the  first  count,  the 
objection  urged  against  the  other  counts  can  not  be  sustained. 
Where  a  statute  forbids  several  things  in  the  alternative,  it 
is  usually  construed  as  creating  but  a  single  offense,  and  the 
indictment  may  charge  the  defendant  with  committing  all 
the  acts,  using  the  conjunction  ''and^^  where  the  statute  uses  the 
disjunctive  "or."  1  Bishop's  Criminal  Procedure,  819;  State 
V.  Whitted,  3  Ala.  102;  Ray  v.  Bowen,  1  Dev.  C.  C.  22;  The 
People  V.  Adams,  17  Wend.  475. 

The  remaining  errors  assigned  relate  to  the  sufficiency  of 
the  evidence  to  sustain  the  verdict,  and  the  giving  and  refusal 
of  instructions.  We  are  not  inclined  to  disturb  the  judgment 
on  either  of  these  grounds.  The  instructions,  as  a  whole, 
fairly  presented  the  law  to  the  jury,  and  the  evidence  is  suf- 
ficient to  authorize  the  verdict  as  returned.  The  questions 
raised  in  this  respect  are  such  that  their  discussion  at  length 
in  this  opinion  could  subserve  no  useful  purpose  in  the  future, 
and  it  will  therefore  be  omitted. 

Perceiving  no  substantial  error  in  the  record,  the  judgment 

is  affirmed. 

Judgment  ajirmied. 


Charles  V.  Lodge 

V. 

L.  Gatz  &  Co. 

Instructions — errors  in,  will  not  always  be  cause  to  reverse.  Althougb 
the  law  of  a  case  may  not  be  accurately  stated  in  instructions  given  for 
the  successful  party,  yet,  if  the  law  is  clearly  and  forcibly  given  in  the 
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instructions  for  the  other  party,  so  that  the  court  can  see  that  the  jury  were 
not  misled  hj''  the  faulty  instructions,  the  judgment  will  not  be  reveraed. 

Appeal  from  the  Circuit  Court  of  Edgar  county  ;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Mr.  John  G.  AVoolley,  and  Mr.  James  A.  Eads,  for  the 
appellant. 

Messrs.  Sellors  &  Dale,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action,  brought  by  the  appellees  against  ap- 
pellant, to  recover  for  a  bill  of  goods  furnished  to  one  Oden- 
baugh,  who  was,  at  the  time,  in  the  employ  of  appellant. 

The  cause  was  tried  before  a  jury  in  the  county  court  of 
Edgar  county,  the  trial  resulting  in  a  verdict  in  favor  of 
appellees,  for  $111.  Appellant  prosecuted  an  appeal  to  the 
circuit  court,  where  the  judgment  rendered  in  the  county 
court  was  affirmed.  Appellant  brings  the  record  here,  and 
relies  upon  two  grounds  to  obtain  a  reversal  of  the  judgment: 

First — That  the  verdict  is  not  sustained  by  the  evidence. 

Second — That  the  court  erred  in  giving  instructions  Nos.  1 
and  2  for  appellees. 

The  evidence  introduced  by  appellees  tends  to  prove  the 
goods  in  question  were  furnished  to  Odenbaugh,  by  virtue 
of  an  agreement,  previously  made,  by  which  appellees  were 
to  furnish  appellant  and  his  employees  goods,  which  were  to 
be  paid  for  by  appellant. 

The  testimony  of  appellant  tends  to  prove  that  no  agree- 
ment was  made  by  which  he  should  be  responsible  for  the 
goods. 

The  evidence  upon  this  point,  which  was  the  vital  question 
in  the  case,  was  conflicting,  which  it  was  the  province  of  the 
jury  to  reconcile.  And  while  we  are  free  to  concede,  the  tes- 
timony is  not   as  satisfactory  in  favor  of  appellees'  theory  of 

the  case  as  we  could  desire,  yet,  in  view  of  the  conflicting 
Ij) — 76th  III. 
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character  of  the  evidence,  and  the  further  fact  that  the  ques- 
tions of  fact  were  submitted  in  the  county  court  to  three 
juries,  and  each  returned  a  verdict  in  favor  of  appellees,  we 
do  not  feel  disposed  to  interfere  with  the  verdict  of  the  jury. 
The  instructions  given  for  appellees,  to  which  exceptions 
were  taken,  are  as  follows  : 

"1st.  The  court  instructs  the  jury,  that  if  they  believe,  from 
the  evidence  in  this  case,  that  Lodge  promised  to  pay  the 
account  sued  upon,  or  any  part  thereof,  to  Gatz  &  Co.,  and 
that,  upon  the  faith  of  such  promise,  Gatz  &  Co.  sold  the 
goods  which  make  up  the  account,  then  such  promise  is  an 
original  promise,  and  is  not  within  the  Statute  of  Frauds,  but 
renders  Lodge  liable  to  pay  the  whole  of  such  account,  or 
such  part  thereof  as  he  thus  promised  to  pay. 

"2d.  If  the  jury  believe,  from  the  evidence,  that  the  goods, 
or  any  part  thereof,  charged  in  this  account,  were  furnished  to 
Odenbaugh  upon  the  promise  of  Lodge  to  pay  for  the  same, 
then  Lodge  is  liable  in  this  action  to  pay  for  the  same,  or 
such  part  thereof  as  were  so  furnished." 

While  the  law  involved  in  the  case  was  not  accurately 
stated  in  these  instructions,  yet,  we  are  satisfied  the  jury  were 
not  misled  by  them.  We  are  more  free  to  adopt  this  view, 
from  the  fact  that  the  law  was  clearly  and  forcibly  given  to 
the  jury  in  the  instructions  of  appellant. 

Perceiving  no  substantial  error  in  the  record,  the  judgment 
will  be  affirmed.  Judgment  affi,rmed. 


William  Paeris  et  al. 


V. 


The  People  of  the  State  of  Illinois. 


i 


1.    Information — in  county  court — requisites  of.     When  the   statute 
dispensed  with  an  indictment  in  the  county  court,  and  substituted  an 
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information,  it  was  not  designed  to  dispense  with  all  the  previous  require- 
ments of  the  law.  The  accused  is  still  entitled  to  be  informed  of  the 
offense  with  which  he  is  charged,  and  not  only  so,  but  with  the  same  cer- 
tainty as  is  required  in  an  indictment. 

2.  Same — not  stifflcient  to  charge  on  belief.  An  information  in  the  county 
court  should  charge  the  accused  positively  with  the  commission  of 
the  offense.  It  is  not  suflScient  to  charge  that  he  is  believed  to  be  guilty, 
or  that  the  prosecutor  has  reason  to  suspect  his  guilt. 

3.  Same — constitutional  requirements.  An  information  for  a  criminal 
offense  in  the  county  court,  like  an  indictment,  should  be  carried  on  "in 
the  name  and  by  the  authority  of  the  People  of  the  State  of  Illinois,"  and 
conclude  -'against  the  peace  and  dignity  of  the  same." 

4.  Malicious  mischief — destruction  of  growing  crop.  The  destruction 
of  growing  wheat  is  a  trespass,  but  not  a  criminal  offense.  The  statute 
makes  the  malicious  destruction  of  any  barrack,  cock,  crib,  rick  or  stack 
of  wheat  punishable  criminally.  An  information,  therefore,  which  charges 
the  destruction  of  a  part  of  twelve  acres  of  wheat,  is  fatally  defective. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county; 
the  Hon,  C.  B.  Smith,  Judge,  presiding. 

This  was  an  information  in  the  county  court  of  Champaign 
county,  against  William  Parris,  Isaac  Jones,  John  Parris, 
George  Parris,  and  Walker  Richards.  The  following  is  a 
copy  of  the  information  : 

"State  of  Illinois,  \ 

Champaign  County.  ) 

"The  complaint  and  information  of  Albert  Coons,  of  Ogden 
township,  in  said  county,  made  before  the  Hon.  A.  M.  Ayres, 
judge  of  the  county  court  in  and  for  said  county,  on  the  10th 
day  of  October,  1873,  at  Ogden  township,  in  the  said  county, 
the  criminal  offense  of  malicious  mischief,  destroying  and 
causing  to  be  destroyed  a  part  of  twelve  acres  of  wheat,  the 
same  being  the  property  of  Albert  Coons,  and  unlawfully 
and  maliciously,  and  for  mischief,  shooting  and  wounding  a 
certain  dog,  the  same  being  the  property  of  Albert  Coons^ 
was  committed,  and  he  has  just  and  reasonable  grounds  to 
suspect  that  William  Parris,  Isaac  Jones,  John  Parris,  George 
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Parris  and  Walker  Richards  committed  the  same;    he  there- 
fore prays  that  the  said  William  Parris,  etc.,  may  be  arrested 

and  dealt  with  according  to  law. 

''Albert  Coons. 

''Subscribed  and  sworn  to  before  me  this  10th  day  of  Oc- 
tober,  1873. 

"eT.  W.  Shuck, 

'■'Clerk  of  the  County  Court." 

A  trial  was  had  in  the  county  court,  where  the  defendants 
were  found  guilty,  and  fined  each  $3.  They  appealed  to  the 
circuit  court,  where  the  judgment  of  the  county  court  was 
affirmed. 

Messrs.  Cunningham  &  Webber,  for  the  plaintiffs  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

The  record  shows  that  plaintiffs  in  error  were  prosecuted  in 
the  county  court  for  malicious  mischief.  The  information 
charges,  that  ''on  the  10th  day  of  October,  1873,  at  Ogden 
township,  in  said  county,  the  criminal  offense  of  malicious 
mischief,  destroying  and  causing  to  be  destroyed  a  part  of 
twelve  acres  of  wheat,  the  same  being  the  property  of  Albert 
Coons,  and  unlawfully  and  maliciously,  and  for  mischief, 
shooting  and  wounding  a  certain  dog,  the  same  being  the 
property  of  Albert  Coons,  was  committed,  and  that  he  has 
just  and  reasonable  grounds  to  suspect  that  William  Parris, 
Isaac  Jones,  John  Parris,  George  Parris  and  Walker  Rich- 
ards committed  the  same." 

When  the  statute  dispensed  with  an  indictment  in  the 
county  court,  and  substituted  an  information,  it  was  not  de- 
signed to  dispense  with  all  the  previous  requirements  of  the 
law.  The  accused  is  still  entitled  to  be  informed  of  the  offense 
with  which  he  is  charged,  and  not  only  so,  but  with  the  same 
certainty  as  is  required  in  an  indictment.  The  accused  should 
be  positively  charged  with  the  commission  of  the  offense,  and 
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not  that  lie  is  believed  to  beu-uilty  or  that  the  prosecutor  has 
reason  to  suspect  his  guilt.  Such  loose  and  indefinite  aver- 
ments, if  thev  mav  be  denominated  as  such,  are  unknown  to 
pleadinirs  in  any  court  or  any  class  of  cases.  It  may  well  be 
doubted  whether  the  paper  in  this  case,  called  an  information, 
charges  even  a  suspicion  of  anvthing  against  the  accused. 

Again,  this  information  attempts  to  charge  the  offense  of 
destroying  a  part  of  twelve  acres  of  wheat.  The  reasonable 
construction  of  this  language  is,  that  the  wheat  wds  growing, 
and  attached  to  and  a  part  of  the  soil ;  but  if  in  this  we  are 
'  mistaken,  then  it  is  at  least  doubtful  whether  it  was  growing 
wheat  or  wheat  in  shock  or  stack.  There  is  no  positive  aver- 
ment that  it  is  the  one  or  the  other. 

If  this  was  intended  as  a  prosecution,  as  we  presume  it  was, 
under  section  156  of  the  Criminal  Code  of  1845,  then  the 
destruction  of  growing  wheat  is  not  embraced  in  its  provisions. 
That  only  includes  any  barrack,  cock,  crib,  rick  or  stack  of 
wheat,  etc.  The  destruction  of  growing  wheat  is  a  trespass, 
but  not  a  criminal  offense.  Hence  the  complaint  was  bad  for 
the  reason  that,  so  far  as  it  related  to  wheat,  it  did  not  em- 
brace an  indictable  offense.  A  person  can  not  be  punished 
criminally  for  a  mere  trespass. 

The  constitution,  article  8,  section  33,  provides,  that  "all 
prosecutions  shall  be  carried  on  in  the  name  and  by  the  au- 
thoritv  of  the  People  of  the  State  of  Illinois,"  and  conclude 
"against  the  peace  and  dignity  of  the  same."  There  can  not 
be  the  slightest  pretense  that  there  was  any  effort  in  this  case 
at  a  compliance  with  this  provision  of  the  constitution.  In 
fact,  there  is  nothing  that  even  resembles  conformity.  It 
seems  that  there  has  been  an  entire  disregard  both  of  legal 
and  constitutional  requirements  in  preparing  the  information 
in  this  case. 

The  instruction  complained  of  tells  the  jury,  that  if  they 
believe,  from  the  evidence,  that  defendants  maliciously  and 
for  mischief  drove  a  herd  of  cattle  upon  the  wheat,  thereby 
injuring  and  damaging  the  wheat,  then  the  jury  should  find 
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the  defendants  guilty.  This  instruction  was  manifestly  wrong. 
It  authorized  the  jury  to  convict  for  a  trespass,  which  we 
have  seen  is  not  the  subject  of  a  criminal  prosecution. 

For  the  errors  indicated   the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The   Toledo,  Wabash  and  Western  Railway 
Company 

V. 

Andrew  J.  Miller. 

1.  NEGiiTGENCE — core  measured  by  the  hazard  and  circumstances  of  tJie 
case.  No  obligation  rests  upon  a  railroad  company  to  slacken  the  ordi- 
nary  speed  of  its  trains  before  reaching  a  highway  crossing  in  an  open 
level  country  where  persons  seldom  pass.  Neither  the  law  nor  the  pub- 
lic safety  demands  such  precautionary  measures.  But  a  different  duty  is 
imposed  in  crossing  a  street  or  highway  in  a  city  or  village  where  per- 
sons  are  constantly  passing  and  repassing.  Under  such  circumstances,  a 
much  higher  degree  of  care  is  necessary  to  insure  the  public  safety. 

2.  Same — death  hy  negligence  of  boy^s  attendant.  In  a  case  where  the 
parents  of  a  boy  aged  about  nine  years,  intrusted  him  with  a  neighbor, 
and  the  two  latter,  in  the  neighbor's  wagon,  while  crossing  a  railroad 
track,  were  struck  by  a  passing  train,  going  at  its  ordinary  speed,  and  the 
boy  killed,  and  the  proof  showed  that  the  train  was  in  plain  view  for  a 
considerable  distance  before  reaching  the  crossing,  and  that  a  bell  was 
rung  as  required  by  law,  and  where  a  recovery  was  had  against  the  com- 
pany for  causing  the  death  of  the  boy,  this  court  reversed  the  judgment, 
holding  that  the  company  was  not  responsible. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Andrew  J.  Miller, 
administrator  of  the  estate  of  James  D.  Miller,  deceased, 
against  the  Toledo,  Wabash  and  Western  Railway  Company, 
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to  recover  damages  for  negligently  and  wrongfully  causing 
the  death  of  the  intestate. 

A  trial  was  had,  the  jury  finding  the  defendant  guilty, 
and  assessing  plaintiiF's  damages  at  $3500.  The  circuit 
court  overruled  a  motion  by  defendant  for  a  new  trial,  and 
rendered  judgment  on  the  verdict,  and  the  defendant  ap- 
pealed. 

Messrs.  Nelson  &  Roby,  and  Mr.  A.  J.  Gallagher,  for 

the  appellant. 

Messrs.  Crea  &  EwiNG,  and  Messrs.  Park  &  Lee,  for  the 
appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

I  This  action  was  brought  by  the  administrator,  under  the 
statute,  to  recover  damages  resulting  to  the  next  of  kin  of 
James  D.  Miller,  whose  death  was  caused  by  a  collision  of  the 
wagon,  on  which  he  was  riding,  with  a  passenger  train  on 
appellant's  road. 

It  will  not  be  necessary  to  consider  all  the  points  raised 
upon  the  record,  for  the  reason  that,  in  no  view  that  can  be 
taken,  can  the  judgment  be  maintained.  Our  conclusion  is, 
from  a  careful  consideration  of  the  entire  case  in  all  its 
phases,  the  verdict  is  contrary  to  the  weight  of  the  evidence. 
When  the  accident  occurred,  deceased  was  on  the  wagon 
with  the  witness  Jones.  The  road  on  which  they  approached 
the  crossing  ran  east  and  west,  and  was  crossed  nearly  at  a 
right  angle  by  the  railroad.  Some  complaint  is  made  as  to 
the  condition  of  the  crossing  and  its  approaches.  But  con- 
ceding they  were  defectively  constructed,  we  do  not  see  how 
that  fact  tended  to  produce  the  injury.  The  accident  is  not 
attributable  to  that  cause,  but  to  the  thoughtless  conduct  of 
the  witness  Jones  in  driving  his  team  upon  tiie  crossing  with- 
out observing  due  caution.  His  attention  must  have  been 
absorbed  with  other  thoughts,  and  perhaps  it  never  occurred 
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to  him  he  was  approaching  a  railroad  crossing  until  he  was 
in  the  midst  of  dangers  from  which  he  could  not  extricate 
himself  and  his  little  companion. 

Whether  the  team  suddenly  became  unmanageable  and  ran 
upon  the  track  in  front  of  the  advancing  train,  according  to 
the  account  the  witness  Jones  gave  of  it  at  the  time,  is  imma- 
terial. All  the  witnesses  concur  that,  had  he  been  on  the 
look-out,  he  could  have  seen  the  train  when  it  emerged  from 
the  woods  to  the  north  in  ample  time  to  have  stopped  his 
team  to  allow  it  to  pass.  It  will  avail  nothing  to  assert  that 
he  did  not  see  it.  There  was  nothing  to  prevent  him  from 
seeing  it,  and  as  he  knew  he  was  approaching  a  railroad 
crossing,  the  law  made  it  his  duty  to  look  in  either  direction 
for  it. 

Positive  testimony  was  given  that  the  bell  was  rung  for  the 
requisite  distance  before  reaching  the  crossing,  and  notwith- 
standing there  were  witnesses  in  the  immediate  vicinity  who 
did  not  hear  it,  we  must  believe  it  was  rung.  Attention  was 
called  to  the  fact  in  the  presence  of  the  parties  injured,  and 
when  Avitnesses  say  they  then  remembered  the  bell  had  been 
rung,  it  is  hardly  possible  they  can  be  mistaken.  Implicit 
reliance  must  be  placed  on  their  testimony,  or  else  it  is  cor- 
ruptly false,  and  there  is  no  reason  shown  for  the  latter  be- 
lief. Nor  is  it  shown  the  employees  of  the  company  were 
guilty  of  any  negligence  in  running  the  train.  It  was  behind 
time,  but  it  was  not  being  run  at  an  unusual  rate  of  speed. 
No  obligation  rested  upon  them  to  slacken  the  speed  of  the 
train  before  reaching  a  crossing,  in  the  country,  like  this  one, 
where  persons  seldom  pass.  Neither  the  law  nor  the  public 
safety  has  demanded  any  such  precautionary  measures.  But  a 
different  duty  would  be  imposed  in  crossing  a  street  or  high- 
way in  a  city  or  village  where  persons  are  constantly  passing 
and  repassing.  Under  such  circumstances  a  much  higher 
degree  of  care  is  necessary  to  insure  the  public  safety.  St.  L. 
A.  and  T.  H.  R.  R.  v.  3Ianly,  58  111.  300. 
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Tlie  deceased  was  a  boy  about  nine  years  of  age.  He  was 
too  voiing  to  exercise  much  care  for  his  personal  safety.  Per- 
haps no  great  degree  of  negligence  could  be  imputed  to  him. 
But  his  parents  had  intrusted  him,  at  least  suffered  him  to  be 
in  the  wagon  with  Jones  on  the  highway,  and  if  he  failed  to 
observe  due  care  for  their  personal  security,  or  thoughtlessly 
drove  into  dangers  that  were  apparent  to  any  ordinary  ob- 
server, the  railroad  company  is  not  responsible  for  the  results. 

Sad  as  was  this  accident  to  the  plaintiff  and  his  family,  the 
evidence  shows  no  ground  for  a  recovery.  The  verdict  is  so 
plainly  against  the  weight  of  the  evidence,  the  judgment,  for 
that  reason  alone,  without  passing  on  any  other  questions 
arising  in  the  case,  must  be  reversed. 

Judgment  reversed. 


David  Gilchrist 

V. 

John   K.  Gilchrist. 

1.  Contract — to  make  a  hedge,  construed.  Where  a  person  taking  a 
lease  of  a  quarter  section  of  land  for  the  term  of  five  years,  covenanted  to 
plant  and  grow  a  good  and  substantial  hedge  fence  by  the  close  of  the 
term,  it  was  held,  that  the  true  meaning  of  the  contract  was,  that  a  hedge 
as  good  as  could  reasonably  be  made  before  the  expiration  of  the  lease, 
should  be  made.  It  did  not  impose  the  duty  of  making  a  hedge  that 
would  turn  stock,  but  only  that  the  lessee  should  plant  and  faithfully 
cultivate  it  during  the  term. 

2.  Instkuctions — critical  exactness  will  not  always  be  required.  Although 
there  may  be  objections  to  part  of  the  instructions  given,  when  criticised, 
yet  if  taking  them  together,  as  a  whole,  the  law  of  the  case  is  fairly  pre- 
sented, and  justice  is  done  by  the  verdict,  the  judgment  will  not  be  re- 
versed. 

3.  BiLii  OF  EXCEPTIONS — evidence  must  be  shown  to  have  been  offered.  In 
a  suit  upon  a  lease  for  a  breach  of  its  covenants,  where  the  bill  of  excep- 
tions fails  to  show  that  the  lease  was  ofi"ered  in  evidence,  it  can  not  be 
considered  by  this  court,  although  the  clerk  has  copied  it  into  the  record. 
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Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  covenant  on  a  lease,  brought  by 
David  Gilchrist  against  John  E,.  Gilchrist.  The  lease  was  for 
a  term  of  five  years,  commencing  March  1,  1869,  and  pro- 
vided that  the  lessee  should  plant  and  grow  a  hedge  around 
the  quarter  and  a  hedge  through  the  center,  the  same  to  be 
planted  in  the  spring  of  1870,  and  to  be  cultivated  in  a  good 
and  husband-like  manner,  and  ''make  said  hedge  a  good  and 
substantial  fence  by  the  close  of  the  term,"  etc. 

]Mr.  John  R.  Kinneak,  for  the  appellant. 

Messrs.  Gray  &  Swan,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  covenant  on  a  lease,  brought  to  the 
Ford  circuit  court,  assigning  as  breaches  that  the  defendant 
did  not  plant  and  grow  a  hedge  around  the  premises  leased,  nor 
divide  the  land  into  two  equal  parts  by  growing  a  hedge  through 
the  center  thereof,  nor  did  he  cultivate  the  same  in  a  husband- 
like manner,  nor  make  a  good  and  substantial  fence  bv  the 
close  of  his  term,  nor  did  he  throw  up  all  low  places  along 
the  line  where  the  hedge  was  to  be  planted,  so  as  to  make  a 
suitable  place  to  grow  a  hedge ;  nor  build  a  post  and  three 
plank  fence,  with  posts  six  feet  apart,  where  the  ground  was 
so  wet  as  not  easilv  drained  and  made  suitable  to  grow  a 
hedge. 

The  lease  is  set  out  in  hcec  verba  in  the  declaration,  and  con- 
tains all  the  covenants  above  specified. 

The  defendant  pleaded  non  est  factum.  2.  Performance. 
3.  Infancy;  upon  which  issues  were  joined.  The  cause  was 
tried  by  a  jury,  who  rendered  a  verdict  for  the  defendant, 
which  the  court  refused  to  set  aside  on  plaintiiF's  motion,  and 
rendered  judgment  against  plaintiff  for  the  costs,  to  reverse 
which  he  appeals. 
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The  lease  was  from  March  1,  1869,  to  March  1,  1874,  as 
appears  from  the  declaration,  but  it  does  not  appear  from  the 
bill  of  exceptions  that  it  was  offered  in  evidence.  The  clerk 
has  inserted  in  the  record  what  purports  to  be  a  lease,  but  it 
was  not  in  evidence,  and  is  not  a  part  of  the  record  as  evi- 
dence. It  would  follow,  therefore,  that  the  lease  is  not  before 
us  for  examination,  and  what  its  terms  may  have  been  sve 
have  no  means  of  ascertaining. 

But,  regarding  the  instrument  described  in  the  declaration 
as  a  covenant  between  these  parties,  the  question  for  consid- 
eration under  the  plea  of  performance  is,  did  the  defendant 
perform  the  covenants  in  the  lease  by  him  to  be  performed? 

There  is  no  complaint  of  a  breach  of  any  other  covenant 
than  the  covenant  to  make  a  good  and  sufficient  hedge  around 
the  quarter  section  described,  and  to  divide  the  tract  by  a 
hedge  row  through  the  center.  There  is  no  covenant  that  the 
hedo^e  shall  be  sufficient  to  turn  stock.  This  demise  was  for 
five  years,  within  which  time  the  hedge  was  to  be  planted  and 
grown.  What,  then,  is  the  true  interpretation  of  the  contract? 
Is  it  anything  more  than  this,  that  the  lessee  shall  plant  and 
faithfully  cultivate  the  hedge  during  that  time  ?  There  is  no 
guaranty  beyond  this.  Paul  may  plant  and  ApoUos  water, 
but  Nature,  in  her  wonderful  and  mysterious  operations,  can 
alone  give  the  increase.  The  clear  meaning  of  the  contract 
is,  that  a  hedge,  as  good  as  could  reasonably  be  made  in  five 
vears,  shall  be  made.  What  is  the  proof?  There  is  some 
conflict  on  the  point,  but  there  was  sufficient  testimony  before 
the  jury  to  satisfy  them  such  a  hedge  had  been  made.  So  two 
juries  have  found,  and  we  think  the  evidence  in  the  record 
justifies  the  finding. 

But  appellant  contends  that  this  finding  was  the  result  of 
erroneous  instructions  given  on  behalf  of  the  defendant,  and 
by  refusing  a  proper  instruction  asked  by  him. 

Appellant  takes  the  position,  and  it  is  a  correct  one,  when 
a  party  binds  himself  to  perform  an  act,  he  is  held  to  its  per- 
formance.    But  there   are   some   qualifications  even   to    this 
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proposition,  and   the  nature   of  the  contract  must  be  consid- 
ered, and  its  making  tested  by  attendant  circumstances. 

The  true  meaning  of  this  contract  can  be  no  other  than 
this,  that  the  lessee  would  make  as  good  a  hedge  as  could  be 
made,  by  proper  planting  and  cultivation,  within  the  duration 
of  the  lease,  that  is,  in  five  years.  Every  one  knows,  who  has 
any  knowledge  of  this  branch  of  agriculture,  that  a  perfect 
hedge  is  not  the  growth  of  five  years.  Such  a  hedge  as  could 
be  produced  in  five  years  was  the  substance  of  the  under- 
taking, and  that  this  is  such  a  hedge,  a  jury  has  found  to  be 
true. 

This  is  not  like  the  case  of  Taylor  v.  Beck,  13  111.  386,  so 
much  relied  on  by  appellant.  There,  the  contract  was  to 
deliver  "an  entire  lot  of  broom  brush,"  and  it  was  held  the 
delivery  of  a  part  of  it  was  not  a  performance. 

Appellant,  as  to  the  instructions,  complains  that  the  sixth 
instruction  asked  by  him  was  refused. 

As  to  this  instruction,  and  all  others  to  which  exception  is 
taken,  we  have  to  say,  although  there  may  be  objections  to 
them  when  criticised,  yet,  taking  them  together,  the  law  of 
the  case  was  fairly  stated,  and  justice  seems  to  have  been 
done  by  the  verdict. 

A  substantial  compliance  with  this  contract,  by  making  a 
good  and  sufficient  hedge,  is  shown  by  a  preponderance  of  the 
evidence,  and  that  is  all  the  covenant  required. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


J 
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The  In^diain-apolis,  Bloomington  and  Western- 
Railway  Company 

V. 

John  H.  S.  Rhodes. 

1.  Error — when  record  must  show  an  exception.  Where  the  record  fails 
to  show  that  any  exception  was  taken  to  the  admission  or  exclusion  of 
testimony,  or  to  the  giving  of  instructions,  nb  error  can  be  assigned  in 
respect  thereto, 

2.  Same — mitst  be  assigned.  When  the  refusal  of  instructions  is  not 
assigned  for  error,  they  will  not  be  considered  by  this  court,  although 
the  record  shows  their  refusal  and  an  exception  taken  to  such  refusal. 

3.  New  trial.  Under  an  assignment  of  error  for  refusing  a  motion 
for  a  new  trial,  the  question  whether  the  evidence  is  sufficient  to  sustain 
the  verdict  is  properly  raised. 

4.  Pleading — when  consideration  must  be  stated.  In  declaring  upon  a 
contract  not  under  seal,  and  not  being  a  bill  of  exchange  or  promissory 
note,  implying  a  consideration,  it  is  necessary  to  expressly  state  the  par- 
ticular consideration  upon  which  it  is  founded. 

5.  Consideration — must  be  proved  as  laid.  In  a  case  where  it  is  neces- 
sar}'  to  state  a  consideration  in  the  declaration,  if  it  be  not  proved  on  the 
trial  as  alleged,  the  variance  will  be  fatal,  if  taken  advantage  of  on  the 
trial;  and  if  no  legally  sufficient  consideration  be  shown  by  the  evidence, 
a  necessary  element  of  the  cause  of  action  will  be  wanting,  and  no  recov- 
ery can  be  had. 

6.  Same — if  not  shown  a  recovery  can  not  be  upheld.  In  a  suit  against 
a  railway  company,  for  a  breach  of  a  simple  contract  to  make  culverts 
and  fences  along  its  right  of  way,  the  declaration  alleged  two  considera- 
tions :  a  waiver  by  plaintiff  of  a  right  of  appeal  from  the  assessment  of 
damages  for  right  of  way,  and  plaintiff's  agreement  to  convey  the  right 
of  way  by  deed.  The  plaintiff  testified  that  he  did  not  agree  to  give  a 
deed,  and  that  nothing  was  said  about  one,  and  the  proof  failed  to  show 
that  anything  was  said  about  waiving  any  right  of  appeal,  and  no  pro- 
ceedings were  shown  to  condemn  the  land,  so  as  to  show  there  was  any 
right  of  appeal :  Held,  that  no  recovery  could  be  had  upon  the  contract, 
for  the  want  of  proof  of  a  sufficient  consideration. 

Appeal  from  the  Circuit  Court  of  McLean  county  j    the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
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This  action  was  assumpsit,  in  the  McLean  circuit  court,  by 
appellee  against  appellant,  to  recover  damages  for  the  breach 
of  an  alleged  parol  contract,  whereby  the  latter  promised  to 
construct  certain  culverts  and  a  fence  upon  appellee's  land, 
and  along  appellant's  right  of  way  through  the  same.  The 
declaration  has  but  one  count,  and,  by  way  of  inducement, 
it  is  alleged  that,  January  1,  1870,  the  defendant  petitioned 
the  judge  of  that  court  to  appoint  commissioners  to  assess 
damages,  amongst  others,  to  plaiutijBP,  for  the  right  of  way  of 
defendant's  railroad  acrbss  his  premises  ;  and  the  commission- 
ers, having  been  duly  appointed  by  said  judge,  agreed  to  allow 
plaintiff  the  sum  of  $1000  as  compensation  for  the  right  of 
way  across  said  premises  ;  whereupon,  the  defendant,  at,  etc., 
in  consideration  for  said  right  of  way  across  said  premises, 
and  that  the  plaintiff  would  not  appeal  from  the  decision  of 
the  commissioners,  and  that  the  plaintiff,  on  the  fulfillment 
of  the  promises  and  undertakings  next  hereinafter  mentioned, 
would  make  a  good  and  sufficient  deed  of  said  right  of  wav 
to  the  said  defendant,  promised  the  plaintiff  to  pay  him  the 
sura  of  $1000,  and  to  construct,  etc.  It  avers  the  payment 
of  the  $1000,  but  a  failure  to  construct  the  culverts  and  fences. 
There  was  a  plea  of  the  general  issue  and  Statute  of  Frauds, 
the  latter  plea  averring  that  the  supposed  promise  was  not  in 
writing,  but  to  which  the  court  sustained  a  demurrer.  Upon 
the  trial,  under  the  general  issue,  it  appeared,  from  the  plain- 
tiff's own  testimony,  that  at  the  time  of  making  the  supposed 
contract  there  was  nothing  said  about  his  giving  a  deed  for 
the  right  of  way  ;  and  he  says,  defendant's  agent  promised  to 
have  the  culverts  and  fences  constructed,  if  he  (plaintiff) 
would  receive  the  $1000.  No  competent  evidence  was  intro- 
duced of  the  condemnation  proceedings  mentioned  in  the 
declaration,  nor  is  there  anything  in  the  record  tending  to 
show  that,  at  the  time  of  making  the  alleged  promise,  the 
plaintiff  had  any  right  of  appeal  to  be  waived.  The  other 
witnesses,  testifying  as  to  the  contract,  do  not  vary  the  facts. 
There  was  a  verdict  for  plaintiff,  with  damages  at  $1408,  on 
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which  the  court,  overruling  defendant's  motion  for  a  new 
trial,  gave  judgment,  from  which  an  appeal  was  taken  to  this 
court. 

Mr.  J.  C.  Black,  Mr.  L.  Weldon,  and  Mr.  T.  B.  Aldrich, 

for  the  appellant. 

Mr.  Henry  A.  Ewing,  for  the  appellee. 

■     Mr.  Justice  McAllister   delivered   the  opinion   of  the 
Court : 

The  case  argued  by  counsel,  and  that  presented  by  the 
record,  seem  to  be  quite  different.  The  testimony,  claimed 
to  have  been  outside  of  any  proper  rule  of  damages,  was  ad- 
mitted without  objection.  No  exception  was  taken  to  either 
the  admission  or  exclusion  of  evidence.  The  point  is  argued, 
that  the  court  permitted  plaintiff  to  amend  his  declaration 
after  defendant's  counsel  had  concluded  their  argument. 
Nothing  of  the  kind  is  shown  by  the  bill  of  exceptions. 
Again,  it  is  objected  that  the  instruction  given  on  behalf  of 
plaintiff  was  improper.  Perhaps  it  was  ;  but  it  was  not  ex- 
cepted to  by  defendant.  And,  still  further,  it  is  urged  that 
the  court  erred  in  refusing  instructions  asked  for  defendant. 
The  record  shows  that  the  court  did  refuse  three  instructions 
so  asked,  and  to  such  refusal  exception  was  taken;  but  there 
is  no  assignment  of  error  for  giving  or  refusing  instructions. 
A  motion  was  made  for  a  new  trial,  and,  being  overruled, 
exception  was  taken,  which  is  preserved  by  the  bill  of  excep- 
tions, and  on  which  error  is  assigned.  Under  that  assignment 
of  error  the  question  is  properly  raised,  whether  the  evidence 
is  sufficient  to  support  the  verdict,  the  bill  of  exceptions  pur- 
porting to  contain  all  the  testimony.  The  action  is  brought 
to  recover  for  the  breach  of  an  alleged  parol  contract,  on  the 
part  of  defendant,  to  construct  certain  culverts  and  fences 
along  its  right  of  way  through  plaintiff's  land.  It  is  indis- 
pensable to  the  right  to  maintain  an  action  for  such  breach, 
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that  the  alleged  contract  be  upon  a  legally  sufficient  consider- 
ation, which  may  consist  of  either  benefit  to  the  defendant  or 
detriment  to  the  plaintiff,  or  the  promise  will  be  regarded  as 
nudv.rn  pactum.  And  in  declaring  upon  a  contract  not  under 
seal,  and  not  being  a  bill  of  exchange  or  promissory  note, 
implying  a  consideration,  it  is  necessary  to  expressly  state  the 
particular  consideration  upon  which  it  is  founded,  and  if  the 
consideration  be  not  proved  on  the  trial,  as  alleged,  the  vari- 
ance will  be  fatal,  if  taken  advantage  of  upon  the  trial;  or,  if 
no  legally  sufficient  consideration  be  shown  by  the  evidence, 
a  necessary  element  of  the  cause  of  action  will  be  wanting. 

No  error  being  assigned  for  refusing  an  instruction  which 
properly  raised  the  question  of  variance,  this  court  is  limited 
to  the  inquiry  whether  any  legally  sufficient  consideration  to 
support  the  promise  was  shown  by  the  evidence,  or  anything 
which  the  testimony  tended  to  ])rove. 

Two  considerations  were  alleged  in  the  declaration,  viz  ; 
(1.)  Waiver  by  plaintiff  of  a  right  of  appeal  from  decision  of 
commissioners.  (2.)  An  undertaking,  on  his  part,  that  he 
would  convey  the  right  of  way  to  defendant  by  good  and  suf- 
ficient deed. 

On  the  trial  the  plaintiff  testifies,  in  his  own  behalf,  (and 
there  is  no  testimony  showing  differently)  that,  at  the  time 
of  the  making  the  promise,  he  did  not  agree  to  give  a  deed — 
that  there  was  nothing  at  all  said  about  it.  It  is  equallv 
clear,  from  his  account  of  the  transaction,  that  nothing  was 
said  about  waiving  any  right  of  appeal.  Indeed,  there  was 
no  evidence  tending  to  show  that,  at  the  time  of  the  alleged 
promise  to  make  the  culverts  and  fences,  he  had  any  right  of 
appeal.  No  record  or  papers  in  any  condemnation  proceed- 
ings were  produced  in  evidence.  The  substance  of  the  testi- 
mony is,  that  the  defendant  paid  the  plaintiff'  $1000,  and,  as 
he  says,  agreed,  besides,  to  make  the  culverts  and  fences. 
Can  it  be  said  that  the  payment,  by  defendant  to  plaintiff,  of 
$1000,  was  a  detriment  to  the  plaintiff  and  benefit  to  the  de- 
fendant ■?     We  could  understand  how  that  act  would  support 
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a  promise  from  plaintiff,  but  not  how  it  will  sustain  one  on 
the  part  of  the  giver  in  favor  of  the  receiver.  The  court  is 
of  opinion  that  no  legally  sufficient  consideration  for  the 
promise  was  shown,  that  it  was  nudum  pactum,  and  no  recovery- 
could  be  had  upon  it  under  the  evidence  in  this  record. 
The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Geoege  C.  Peak 

V. 

The  People  of  the  State  of  Illinois. 

1.  "Writ  of  error — to  county  court,  in  case  of  bastardy.  Under  the 
new  constitution,  the  Supreme  Court  has  appellate  jurisdiction  in  all 
cases  except  where  it  has  original  jurisdiction,  and  art.  6,  sec.  19,  of  the 
constitution,  provides  that,  "appeals  and  writs  of  error  shall  be  allowed 
from  final  determinations  of  county  courts,  as  may  be  provided  by  law." 
The  statute  having  provided  no  appeal  or  writ  of  error  from  the  judg- 
ment of  the  county  court,  in  bastardy  proceedings,  to  the  circuit  court, 
it  follows  that  such  judgments  may  be  reviewed  by  this  court  on  writ  of 
error  to  the  county  court,  to  prevent  a  failure  of  justice. 

2.  Evidence — instruction  as  to  the  preponderance.  On  the  trial  of  one 
for  bastardy,  the  court  instructed  the  jury  that,  "it  is  not  incumbent  upon 
the  people  to  show,  by  a  clear  preponderance  of  evidence,  that  the  defend- 
ant, etc.,  is  the  father  of  the  child  charged  to  be  his  in  the  complaint;  but 
it  is  sufficient  if  the  evidence  creates  probabilities  in  favor  of  that  opin- 
ion,  and  that  the  weight  of  evidence  inclines  to  that  side  of  the  question :" 
Held,  that  the  instruction  was  erroneous,  and  calculated  to  mislead  the 
jury  to  understand  that  they  might  find  for  the  prosecution,  though  it 
might  not  be  clear  that  the  testimony  preponderated  on  that  side. 

3.  Bastardy — degree  of  proof  required.  While  it  may  be  true  that,  in 
a  prosecution  for  bastard}",  the  evidence  need  not,  as  in  criminal  cases,  be 
of  such  sufficiency  as  to  generate  full  belief  of  the  fact,  to  the  exclusion 
of  all  reasonable  doubt,  yet  it  must  be  sufficient  in  degree  to  produce  in 
the  minds  of  the  jury  a  belief  of  the  truth  of  the  charge.  It  is  error  to 
instruct  the  jury  that  it  is  sufficient  if  it  creates  mere  probabilities  in  favor 
of  that  opinion. 

4.  Same — instruction  as  to  the  credibility  of  a  witness.  An  instruction 
that  the  maxim,  "false  in  one  statement,  false  in  all,"  should  be  applied 
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in  cases  where  a  witness  wilfully  and  knowingly  gives  false  testimony; 
and  "if  the  jury  believe,  from  the  evidence,  that  the  defendant,  or  any 
other  witness,  has  intentionally  sworn  falsely  as  to  one  matter,  the  jury 
may  properly  reject  his  whole  statements  and  testimony  as  unworthy  of 
belief,"  was  held  to  be  erroneous,  for  want  of  the  words  "unless  corrobora- 
ted," and  as  not  requiring  that  the  matter  sworn  to  should  be  material. 

Writ  of  Error  to  the  County  Court  of  Scott  county ; 
the  Hon.  Thomas  P.  Eowen,  Judge,  presiding. 

This  was  a  prosecution  against  George  C.  Peak,  for  bas- 
tardy, on  the  complaint  of  Elzina  Laws.  The  defendant  was 
convicted,  and  this  writ  of  error  is  prosecuted  by  him  to 
reverse  the  judgment. 

Mr.  John  G.  Henderson,  Mr.  N.  M.  Knapp,  and  Mr. 
James  M.  Riggs,  for  the  plaintiff  in  error. 

Mr.  James  M.  Ept.er,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

A  preliminary  question  is  raised  here  as  to  whether  the 
writ  of  error  lies,  it  having  been  sued  out  to  the  county  court 
from  a  judgment  of  conviction  there,  in  a  bastardy  proceed- 
ing. This  case  was  once  before  this  court  on  appeal  from  the 
circuit  court,  and  the  judgment  of  that  court  was  reversed, 
and  that  of  the  county  court  left  in  force,  the  court  holding 
that,  as  no  appeal  to  the  circuit  court  had  been  provided  by 
statute  in  this  class  of  cases,  none  would  lie  to  the  circuit 
court,  or  thence  to  this  court.  The  plaintiff  has  now  sued 
out  a  writ  of  error  from  the  judgment  in  the  county  court. 

The  "Act  concerning  Bastardy,"  Laws  1871-2,  p.  198, 
under  which  the  case  was  instituted  and  prosecuted  to  judg- 
ment, does  not  provide  for  any  review  whatever  of  the  pro- 
ceedings of  county  courts  in  such  cases.  Unless  this  writ  of 
error  lies,  the  judgment  of  the  county  court  is  final  and 
beyond  review. 
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Section  8,  article  6,  of  the  present  constitution  provides 
til  at,  "Appeals  and  writs  of  error  may  be  taken  to  the  Su- 
preme Court  held  in  the  grand  division  in  which  the  case  is 
decided." 

There  is  no  limitation  to  any  particular  class  of  courts. 
Sec.  2,  art.  6,  provides  that  the  Supreme  Court  shall  have 
original  jurisdiction  in  cases  relating  to  the  revenue,  in  man- 
damus and  habeas  coiyus,  "and  appellate  jurisdiction  in  all 
other  cases."  If  this  writ  of  error  can  not  be  maintained, 
then  there  is  one  class  of  cases  in  which  this  court  has  not 
appellate  jurisdiction.  It  is  not  claimed  that  writs  of  error 
must  be  allowed,  or  that  they  are  allowable,  directly,  to  the 
county  courts  in  all  cases. 

Where  appeals  to  the  circuit  court  are  provided  for,  a  party 
can  avail  himself  of  his  constitutional  right  to  have  his  case 
reviewed  by  this  court  by  coming  here  through  the  circuit 
court.  But  in  this  case  no  appeal  to  the  circuit  court  was 
provided,  nor  writ  of  error.  Art.  6.  sec.  19,  of  the  constitu- 
tion, provides  that,  "Appeals  and  writs  of  error  shall  be 
allowed  from  final  determinations  of  county  courts,  as  may 
be  provided  by  law." 

No  writ  of  error  here  has  been  provided  by  statute.  But, 
"A  writ  of  error  is  a  writ  of  right  by  the  common  law,  and 
lies  in  all  cases,  civil  and  criminal,  except  capital  cases,  but 
can,  of  course,  be  regulated  by  statute."  Unknotcn  Heirs  of 
Langworthy  v.  Baker,  23  111.  487.  See  also  Bowers  v.  Green, 
1  Scam.  42;  MoClay  v.  Norris,  4  Gilm.  370. 

If  provision  by  law,  further  than  the  constitution,  be 
needed  to  authorize  the  writ,  it  is  to  be  found  in  the  common 
law.  A  right  of  appeal  exists  only  by  virtue  of  some  statute 
giving  it,  being  merely  a  statutory  right.  But  it  is  otherwise 
with  a  writ  of  error.  A  writ  of  error  to  the  circuit  court,  it 
is  true,  is  expressly  provided  for  by  statute,  but  it  was  said, 
in  Unknown  Heirs  of  Langworthy  v.  Baker,  supra,  that,  with- 
out the  statute,  it  could  be  prosecuted  as  a  writ  of  right  be- 
longing to  all  persons  by  the  common  law;  and  it  was  there 
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held  that,  no  appeal  being  allowed  from  the  final  order  of  the 
county  court  to  the  circuit  court  in  that  case — being  an 
application  by  an  administrator  for  the  sale  of  the  real  estate 
of  a  decedent  to  pay  debts — it  would  follow,  necessarily,  to 
prevent  a  failure  of  justice,  that  error  should  lie  to  this  court. 

In  Schlattweiler  v.  St.  Glair  County,  63  111.  449,  the  right  to 
a  writ  of  error  was  held  to  be  a  constitutional  right. 

Hohlen  et  al.  v.  Herkimer  et  al.  53  111.  258,  which  has  been 
cited  as  an  opposing  authority,  is  consistent.  That  case  was 
one  of  a  writ  of  error  to  the  Common  Pleas  Court  of  the  city 
of  Mattoon,  and  the  writ  was  held  not  to  lie.  But  there  the 
statute  gave  a  right  of  appeal  to  the  circuit  court.  There 
was  no  necessity  for  the  writ  of  error  to  prevent  a  failure  of 
justice.  An  appeal  might  have  been  taken  to  the  circuit  court, 
and  from  the  decision  there,  by  appeal  or  writ  of  error,  the 
judgment  of  this  court  might  have  been  had  on  the  case. 
Had  there  been  no  appeal  to  the  circuit  court,  the  decision 
would  have  been  to  the  contrary,  to  be  in  conformity  with 
Unknown  Heirs  of  Langworthy  v.  Baker,  supra,  and  there  was 
no  intention  to  overrule  the  latter  case.  We  hold  that  the 
writ  of  error  lies. 

The  county  court  gave  the  following  instructions  to  the 
jury,  on  behalf  of  the  people  : 

"The  court  instructs  the  jury  that,  in  this  case,  it  is  not 
incumbent  upon  the  people  to  show,  by  a  clear  preponderance 
of  evidence,  that  the  defendant,  George  Peak,  is  the  father 
of  the  child  charged  to  be  his  in  the  complaint,  but  it  is  suf- 
ficient if  the  evidence  creates  probabilities  in  favor  of  that 
opinion,  and  that  the  weight  of  evidence  inclines  to  that  side 
of  the  question." 

"The  court  further  instructs  the  jury,  for  the  people,  that 
the  maxim,  'false  in  one  statement,  false  in  all,'  should  only  be 
applied  in  cases  where  a  witness  wilfully  and  knowingly  gives 
false  testimony.  And  if  the  jury  believe,  from  the  evidence, 
that   the   defendant,  or  anv  other  witness,  has  intentionally 
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sworn  falsely  as  to  one  matter,  the  jury  may  properly  reject 
his  -whole  statements  and  testimony  as  unworthy  of  belief" 


The  first  instruction  is.  douhtless,  suggested  by  the  ruling 
in  Crahtree  v.  Reed,  50  111.  206,  that  it  was  erroneous  to  in- 
struct that  there  must  be  a  clear  preponderance  of  evidence 
in  favor  of  the  plaintiff,  to  entitle  him  to  recover. 

But  if  the  instruction  in  that  affirmative  form  was  improper 
to  be  given  for  the  defendant,  it  does  not  follow  that  it  would 
be  proper  to  give  for  the  plaintiff  the  instruction  in  the  neg- 
ative form,  as  in  this  ca?e.  The  objection  to  the  affirmative 
form  is,  that  it  is  calculated  to  lead  the  jury  to  understand 
that  the  preponderance  must  be  clear,  beyond  a  reasonable 
doubt.  The  objection  to  the  negative  form,  as  here,  is,  that 
though  the  testimony  mav  leave  the  mind  so  in  doubt  that  the 
jurv  can  not  tell  which  wav  it  preponderates,  yet,  as  it  is  not 
necessary  that  the  preponderance  should  be  clear  to  their 
minds,  they  may  justify  themselves,  without  seeing  a  prepon- 
derance, in  deciding  in  the  direction  of  their  partialities. 
The  instruction  here  was  calculated  to  mislead  the  jury  to 
understand  that  they  might  find  for  the  prosecution,  though 
it  might  not  be  clear  that  the  testimony  preponderated  on 
that  side.  A  preponderance  was  necessary,  and  there  should 
have  been  nothing  of  a  hint  to  the  jury  that  anything  less 
would  do. 

We  think  the  instruction  was  erroneous  in  this  respect,  and 
also  in  the  further  respect,  that  ''it  is  sufficient  if  the  evidence 
creates  probabilities  in  favor  of  that  opinion,  (that  Peak  is  the 
father  of  the  child,)  and  that  the  weight  of  evidence  inclines 
to  that  side  of  the  question." 

We  think  it  was  erroneous  to  say  that  the  hypothetical 
proof  stated  would  be  sufficient,  without  any  reference  to  the 
degree  of  the  probability,  or  strength  of  the  evidence,  as  being 
sufficient  to  satisfy  the  jury  of  the  truth  of  the  charge.  It 
was  for  the  prosecution  to  make  proof  of  their  case  to  the 
satisfaction  of  the  jury.     The  evidence,  perhaps,  need  not,  as 
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in  criminal  cases,  have  been  of  such  sufficiency  as  to  generate 
full  belief  of  the  fact  to  the  exclusion  of  all  reasonable  doubt, 
but  it  must  have  been  sufficient  in  degree  to  produce  in  the 
minds  of  the  jury  a  belief  of  the  truth  of  the  charge.  Had 
there  been  evidence  producing  merely  a  slight  probability  in 
favor  of  an  opinion  of  guilt,  or  any  evidence,  however  weak, 
tending  to  its  proof,  and  no  evidence  on  the  other  side,  there 
would  have  been  created  a  probability  in  favor  of  the  plain- 
tiff, and  the  weight  of  evidence  would  have  inclined  that  way, 
and  upon  such  evidence,  under  the  instruction,  the  jury  would 
have  been  justified  in  finding  for  the  plaintiff.  The  jury 
should  not  be  so  instructed  that,  by  an  artificial  rule  laid  down 
to  them,  they  may  feel  warranted  to  find  one  way  or  the  other, 
without  their  minds  being  satisfied  as  to  the  truth  of  the  fact 
in  dispute.  See  Parker  v.  Johnson,  25  Ga.  577;  3Iays  v.  Wil- 
limns,  27  Ala.  268;  Long  v.  Hitchcock,  9  Carr.  &  Payne,  619; 
1  Stark.  Ev.  543. 

The  second  instruction  is  erroneous,  as  being  too  broad,  in 
not  having  added  to  it  the  words,  "unless  corroborated,"  as 
this  court  has  often  decided. 

In  Blanchard  et  al.  v.  Pratt,  37  111.  243,  in  reference  to  a 
similar  instruction,  the  court  say:  A  witness  may  swear 
falsely  as  to  one  important  fact,  but  in  regard  to  other  facts 
he  may  be  corroborated  by  the  testimony  of  other  witnesses. 
In  such  case  the  jury  would  not  be  justified  in  discarding  his 
whole  testimony;  therefore,  the  court  should  have  added  to 
the  words,  "unless  corroborated;"  and  so  in  Crabtree  v.  Ha- 
genbaugh,  25  111.  233;  Meixwell  v.  Williamson,  35  id.  529. 

Another  defect  in  the  instruction  is,  in  not  requiring  the 
matter  sworn  to,  to  be  material.  No  liability  to  the  legal 
punishment  of  perjury  results  from  wilful  false  swearing  to 
an  immaterial  fact.  The  full  obligation  of  the  compulsory- 
power  of  a  judicial  oath  does  not  bear,  in  such  case,  upon  the 
M'itness. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed 
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James  Welsh 

V. 

William  D.  Johnson, 

Remittitur  in  Supreme  Court — costs.  Where  judgment  in  the  circuit 
court  was  rendered  for  too  large  a  sum  upon  a  promissory  note,  and  the 
appellee,  the  plaintiff  below,  on  appeal  to  this  court,  and  on  the  first  day 
of  the  term,  entered  a  remittitur  for  the  excess  above  the  true  amount, 
the  judgment  was  afiirmed,  the  costs  in  this  court  being  taxed  against  the 
appellee. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  William  D.  Johnson, 
against  James  Welsh,  upon  a  promissory  note.  The  court, 
in  assessing  the  plaintiff's  damages,  found  $28.10  more  than 
was  due  on  the  note,  which  was  assigned  for  error.  The  ap- 
pellee, on  the  first  day  of  this  terra  of  this  court,  appeared 
and  remitted  $28.10  of  the  judgment. 

Mr.  O.  T.  Reeves,  for  the  appellant. 

Messrs.  Rowell  &  Hamilton,  for  the  appellee. 

Per  Curiam  :  The  only  error  complained  of,  is,  that  the 
judgment  was  for  too  much  by  $28.10.  The  appellee,  on  the 
first  day  of  the  term,  entered  a  remittitur  of  that  amount,  thus 
curing  the  error  complained  of.  The  judgment  will,  there- 
fore, be  affirmed,  and  the  costs  in  this  court  will  be  taxed 
against  appellee. 

Judgment  affirmed. 
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Feancis  M.  Hall  et  al. 

V. 

Sheee,  TOMPKIIS-S  &  Co. 

Mortgage — as  against  one  perfecting  titU  in  trust  for  tTte  person  owing 
the  mortgage  debt.  Where  a  married  woman  conveyed  land  owned  by  her, 
to  A,  taking  back  notes  secured  by  mortgage  on  the  land  for  the  purchase 
money,  but  her  husband  did  not  unite  with  her  in  the  deed  under  the  be- 
lief it  was  not  necessary,  and  A  afterwards  sold  to  the  defendant,  who  went 
into  possession,  promising  to  pay  the  notes  of  A,  and  gave  his  mortgage 
on  the  premises  to  A  for  the  balance  due  above  the  notes  of  A  outstand- 
ing, and  the  defendant  afterwards,  on  learning  of  the  defect  in  his  title, 
sent  his  son  to  procure  a  deed  from  the  original  vendor  and  her  husband, 
which  they  gave  to  remedy  the  defect,  but  the  son  took  the  deed  in  his 
own  name:  Held,  on  bill  by  the  assignee  of  the  first  notes  and  mortgage 
to  foreclose,  and  on  cross-bill  by  A  to  foreclose,  that  the  acquisition  of  the 
legal  title  in  the  manner  stated  presented  no  bar  to  the  foreclosure,  and 
that  the  title  claimed  by  the  son  was  subject  to  both  mortgages,  he  being 
but  a  trustee  for  his  father. 

"Writ  of  Error  to  the  Circuit  Court  of  McLean  county ; 
the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  Lawrence  Weldon,  and  Mr.  S.  S.  Lawrence,  for  the 
plaintiffs  in  error. 

Messrs.  Williams,  Burr  &  Capen,  for  the  defendants  in 
error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  by  Wm.  Sheer,  Philip  H.  Tompkins 
and  Artemus  O.  Sheer,  to  foreclose  a  mortgage  on  a  certain 
quarter  section  of  land  in  Livingston  county. 

The  land  originally  belonged  to  Martha  Wilson,  a  married 
woman,  who,  on  the  11th  day  of  February,  1867,  sold  and 
conveyed  the  land  to  Laura  Templeton.  The  husband  of  Mrs. 
Wilson  was  present  and  consented  to  the  sale,  but  did  not 
join  in  the  deed,  as  he  was   told   by  the  party  who  drafted 
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the  papers  it  was  unnecessary  for  him  to  join  in  the  convey- 
ance. 

Mrs.  Templeton,  upon  receiving  the  deed,  gave  Mrs.  Wilson 
her  notes,  and  a  mortgage  on  the  premises,  to  secure  the  unpaid 
balance  of  the  purchase  money.  This  mortgage  and  the  notes 
were  transferred  to  the  complainants  in  the  original  bill. 

Subsequently,  Mrs.  Templeton  sold  and  conveyed  the 
premises  to  Timothy  Hall,  who,  by  the  contract  of  purchase, 
assumed  the  payment  of  the  notes  and  mortgage  given  by 
Mrs.  Templeton  to  Mrs.  Wilson,  and  gave  his  own  note  and 
a  mortgage  on  the  premises  to  Mrs.  Templeton  to  secure  the 
balance  of  the  purchase  price  of  the  land  over  and  above  the 
notes  and  mortgage  by  him  assumed. 

Laura  Templeton,  Timothy  Hall,  Francis  M.  Hall  and  C.  E. 
Hall  were  made  defendants  to  the  bill. 

Laura  Templeton,  in  her  answer  to  the  bill,  admits,  sub- 
stantially, all  the  allegations  therein  contained,  and  sets  up 
the  second  mortgage  given  by  Hall  to  her  as  a  second  Hen 
upon  the  premises.  She  also  filed  a  cross-bill  in  which  she 
prayed  a  foreclosure  of  her  mortgage. 

C.  E.  Hall  answered,  disclaiming  any  title  or  interest  what- 
ever in  the  premises. 

The  defense  interposed  by  Francis  M.  Hall  to  the  bill  and 
cross-bill,  as  we  understand  it,  is,  that  the  deed  of  Martha 
Wilson  conveyed  no  title;  that,  subsequently,  her  husband 
died,  and  she  married  one  Thomas  LeFevre  ;  and  that,  on  the 
30th  day  of  September,  1870,  in  consideration  of  $30,  he  pro- 
cured a  quit-claim  deed  of  the  premises  from  Martha  and 
Thomas  LeFevre,  which  vested  the  legal  title  in  him. 

Timothy  Hall  bases  his  right  to  defeat  the  foreclosure  of 
the  mortgages  on  the  ground,  that  no  title  passed  from  Mar- 
tha Wilson  to  Laura  Templeton,  and  none  from  Laura  Tem- 
pleton to  him,  and  hence  the  consideration  for  his  agreement 
to  assume  and  pay  the  notes  and  mortgage  first  given  on  the 
land,  as  well  as  the  consideration  for  the  mortgage  given  by 
him,  have  failed. 
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AVe  have  given  the  evidence  preserved  in  the  record  a  care- 
ful consideration,  and  it  is  apparent  that  the  defense  inter- 
posed bv  the  Halls  is  totally  devoid  of  all  merit,  either  legal 
or  equitable. 

It  appears,  from  the  evidence,  that  Timothy  Hall  went  into 
possession  of  the  land  at  the  time  he  purchased,  and  still 
occupies  it.  In  the  winter  of  1869  or  1870,  he  applied  to  a 
Mr.  Hotchkiss  to  obtain  a  loan  of  money,  and  desired  to  give 
security  upon  the  land.  He  then,  for  the  first  time,  learned 
of  the  defect  in  the  chain  of  title.  Some  time  after  this,  he 
informed  Hotchkiss  that  he  had  "got  the  title  to  his  land 
straightened  up ;"  that  he  had  sent  to  Iowa  and  found  Mrs. 
"Wilson  (then  Mrs.LeFevre,)  and  obtained  a  quit-claim  deed 
of  her  and  her  husband;  that  the  deed  was  made  to  his  son  ; 
that  he  sent  his  son,  for  the  reason  he  was  a  railroad  man  and 
could  travel  cheaper  than  he  could. 

Thomas  LeFevre,  and  Martha,  his  wife,  testified  that,  in 
the  month  of  September,  1870,  Francis  M.  Hall  came  to  them 
in  DesMoines,  Iowa,  and  stated  he  was  the  son  of  Timothy 
Hall,  and  had  been  sent  by  him  to  them  to  procure  a  quit- 
claim deed  for  his  father,  in  order  to  perfect  his  father's  chain 
of  title,  which  was  defective;  that  he  was  doing  business  for 
his  father,  and  came  for  him  ;  that,  as  soon  as  the  deed  was 
procured,  the  mortgages  on  the  land  would  be  paid  and  dis- 
charged. They  further  testified,  they  executed  the  deed,  sup- 
posing it  was  made  to  Timothy  Hall ;  that  they  received  no 
consideration  for  the  deed,  but  made  it  for  the  purpose  of  cur- 
ing a  defect  in  the  title  ;  that,  after  the  deed  had  been  execu- 
ted, Francis  M.Hall  made  a  present  of  $5  to  Martha  LeFevre, 
but  it  was  not  paid  or  received  as  a  consideration  for  the 
deed. 

It  is  true,  this  evidence  is  contradicted  by  Francis  M. 
Hall,  who  testifies  that  he  went  to  Iowa  and  purchased  the 
land,  and  paid  $30  for  it  on  his  own  account  and  for  his  own 
benefit ;  yet  his  story  is  so  unreasonable  and  so  thoroughly  in 
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conflict  with  other  facts  established  by  the  record,  that  it  can 
not  be  regarded  as  of  much  force. 

The  land  was  worth  $7000  when  Francis  M.  Hall  obtained 
the  deed.  He  says  that  Martha  LeFevre  knew  the  convey- 
ance she  had  previously  made  Avas  worthless,  and  she  did  not 
wish  to  convey,  but  wanted  to  leave  it  as  it  was  so  that  her 
children  could  get  the  land  when  they  became  of  age ;  and 
yet,  she  finally  conveyed  to  him  for  $30,  as  she  was  in  need  of 
money. 

It  is  unreasonable  to  suppose  that  Mrs.  LeFevre  would 
have  conveyed  property  worth  $7000  for  the  sum  of  $30,  with 
a  full  knowledge  of  all  the  facts  in  regard  to  the  title  and 
value  of  the  land,  unless  the  conveyance  was  made  with  the 
intent  and  for  the  purpose  of  confirming  the  deed  she  had 
originally  made. 

It  is  possible,  although  not  probable,  that  Francis  M.  Hall 
would  have  conceived  the  notion,  and  carried  it  into  execu- 
tion, of  ferreting  out  defects  in  the  title  to  his  father's  farm 
and  then  speculating  out  of  those  defects  at  the  expense  of  his 
father. 

The  clear  weight  of  the  evidence  establishes  the  fact  that 
the  consideration  for  the  deed  to  Hall  was  the  original  pur- 
chase. Mrs.  LeFevre  knew  she  had  conveyed  the  land,  but, 
by  a  misdirection  of  the  scriviner,  her  husband  did  not  exe- 
cute the  deed,  and  the  title  did  not  pass.  When  her  attention 
was  called  to  the  fact,  she  was  willing  to  rectify  the  mistake 
and  perfect  the  title  in  Timothy  Hall,  who  had  purchased  of 
her  grantee. 

The  deed  was  made  to  Francis  M.  Hall  for  Timothy  Hall ; 
the  former  holds  the  title  for  the  latter,  and  subject  to  the  two 
mortgages. 

The  decree  of  the  circuit  court,  directing  a  sale  of  the  land 
to  pay  and  satisfy  the  two  mortgages,  was  clearly  right.  The 
decree  will,  however,  be  modified  as  to  C.  E,  Hall,  who  dis- 
claimed; he  will  be  dismissed  from  the  bill.  In  all  other 
respects  the  decree  will  be  affirmed.  Decree  a^rmied. 
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TiLMAN  Lane  et  al. 

V. 

The  People  of  the  State  of  Illinois. 

1.  Recognizance — no  order  necessary  for  issuing  scire  facias.  No  order 
of  court  is  necessary  for  the  issuing  of  an  alias  scire  facias  upon  a  for- 
feited recognizance.  It  is  made  the  duty  of  the  clerk  to  issue  a  scire 
facias  upon  the  order  of  the  court  declaring  a  forfeiture. 

2.  Practice — time  for  objecting  to  evidence  for  variance.  An  objection 
to  evidence,  on  the  ground  of  variance,  should  be  made  when  the  same  is 
offered.    If  this  is  not  done,  the  question  can  not  be  raised  in  this  court. 

3.  Limitation — after  reversal.  Under  the  statute  prohibiting  any  fur- 
ther action  in  a  cause  after  reversal  in  this  court,  unless  the  transcript  of 
the  final  order  is  filed  in  the  court  below  in  two  years  from  the  time  of 
making  such  order,  the  limitation  will  not  begin  to  run  until  after  final 
judgment  is  rendered  in  the  Supreme  Court.  It  will  not  commence  from 
the  adjournment  of  the  term  at  which  the  cause  is  submitted. 

Writ  of  Error  to  the  Circuit  Court  of  DeWitt  county; 
the  Hon.  Lyman  Lacey,  Judge,  presiding. 

Mr.  E.  H.  Palmer,   for  the  plaintiffs  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  case  was  before  us  at  the  January  term,  1870,  53  111. 
434,  and  the  scire  facias  was  then  held  insufficient,  because  it 
was  against  the  sureties  and  not  against  Way,  the  principal 
cognizor,  as  a  party.  It  comes  here  again,  and  it  is  objected 
that  the  scire  facias  upon  which  this  judgment  was  rendered 
is  insufficient.  It  is  first  urged,  that  it  was  issued  without  an 
order  of  court.  The  judgment  of  forfeiture  directs  that  a 
scire  facias  shall  issue,  returnable  to  the  next  term  of  the 
court.  Such  a  writ  was  issued  and  a  trial  was  had,  judgment 
recovered,  which,  as  we  have  seen,  was  reversed,  and  the 
cause  was  remanded.     Here  was   an  order   for  a  scire  facias^ 
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which  was  ample  authority  to  the  clerk  to  issue  this  writ. 
Why  obtain  such  an  order  at  each  term,  if,  from  any  cause, 
an  alias  writ  becomes  necessary  ?  Counsel  have  suggested  no 
reason,  nor  can  we  perceive  any,  for  such  practice. 

The  act  of  1869,  by  section  9,  provides,  that  on  the  failure 
of  the  accused  to  appear  at  the  time  and  place  required  by 
his  recognizance,  the  court  shall  declare  a  forfeiture  ;  and 
''the  clerk  of  the  court  shall  thereupon  issue  a  scire  facias 
against  such  person,  and  his  or  her  securities,  returnable  on 
the  first  day  of  the  next  terra  of  the  court,  to  show  cause  why 
judgment  should  not  be  rendered  against  such  person  and  his 
or  her  securities  for  the  amount  of  the  recognizance."  From 
this  provision  it  will  be  seen,  that  the  court  need  not  order  a 
scire  facias,  but  the  statute  imposes  the  duty  on  the  clerk  when 
the  court  declares  the  forfeiture.  Nor  does  it  matter  that  this 
forfeiture  was  declared  before  the  adoption  of  this  act,  inas- 
much as  the  statute  was  intended  to  regulate  the  practice  and 
apply  to  all  cases  in  which  writs  were  to  be  issued  after  its 
adoption.  But  if  it  were  not  so,  we  have  been  referred  to  no 
authority  which  holds  such  an  order  was  necessary  at  the 
common  law. 

It  is  insisted  that  there  is  a  variance  between  the  averment 
in  the  writ  and  the  record  when  it  was  produced.  The  writ 
avers  the  indictment  was  found  on  the  6th  of  November, 
when  the  record  shows  it  was  on  the  tenth  of  that  month. 
On  turning  to  the  transcript,  we  find  the  writ  recites  that  the 
grand  jury  came  into  open  court  on  the  former  date,  and  pre- 
sented the  indictment  in  the  case,  and  it  is  averred  that  it 
was  filed  on  that  day,  and  the  indictment  was  read  in  evi- 
dence. A  complete  answer  to  this  is,  that  this  objection  was 
not  made  when  the  indictment  was  offered  in  evidence.  The 
defendants  should  have  objected,  because  of  the  variance. 
They  can  not  raise  the  question  for  the  first  time  in  this  court, 
as  lias  been  frequently  held  by  this  court. 

The  third  point  urged,  that  the  court  erred  in  refusing  to 
quash  the  writ  because  of  the  want  of  an  order  for  it  to  issue, 
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has  already  been  considered.  But,  as  a  further  ground  for 
quashing  the  writ,  it  was  urged  that  more  than  two  years  had 
expired  after  the  reversal  of  the  former  judgment  before  suing 
out  the  present  writ.  We  are  referred  to  the  84th  section  of 
the  act  entitled  "Courts  of  Record,"  Laws  1871-2,  p.  351,  in 
support  of  the  proposition.  It  is  this :  "If  neither  party 
shall  file  such  transcript  within  two  years  from  the  time  of 
making  of  the  final  order  of  the  Supreme  Court  reversing  any 
judgment  or  proceeding,  the  cause  shall  be  considered  as 
abandoned,  and  no  further  action  shall  be  had  thereon." 
The  transcript  here  referred  to,  is  a  copy  of  the  order  remand- 
ing a  cause  made  by  the  Supreme  Court. 

After  an  examination  of  the  transcript  in  this  case,  we  are 
unable  to  find  when  the  final  order  reversing  the  former 
judgment  in  this  case,  and  ordering  the  cause  to  be  remanded, 
M'^as  made.  It  is  true,  there  may  be  evidence  that  that  case 
was  tried  at  the  January  term,  1870,  and  it  is  averred  in  one 
of  the  pleas  that  the  term  adjourned  on  the  4th  day  of  Feb- 
ruary, 1870,  and  the  writ  in  this  case  issued  on  the  6th  of 
February,  1872,  two  days  after  the  two  years  had  expired, 
according  to  the  averment  of  the  plea.  By  the  statute  of 
1851,  Pub.  Laws,  p.  153,  sec.  1,  full  power  is  conferred  on 
the  judges  of  the  Supreme  Court  to  make  orders  and  render 
judgments  in  vacation,  in  cases  which  have  been  submitted 
for  decision.  Now,  there  is  nothing  to  show  that  this  case 
was  not  submitted  at  that  term  for  decision,  the  judgment 
rendered  and  entered  up  in  vacation  weeks  or  months  after 
the  adjournment  of  the  term.  The  motion  was  properly  dis- 
allowed, as  it  did  not  appear  when  the  judgment  was  rendered. 
The  plea,  for  the  same  reason,  was  vicious,  and  the  demurrer 
was  properly  sustained  to  it. 

It  is  urged  that  the  jury  found  against  the  weight  of  evi- 
dence on  the  question  of  the  death  of  Way.  There  was  a  large 
number  of  witnesses  examined,  to  prove  that  issue.  The  evi- 
dence as  to  the  identity  of  the  person  who  committed  suicide  in 
Ohio,  with  Way,  is  by  no  means  so  clear  and  satisfactory  as  to 
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be  free  from  serious  doubt.  But  it  was  a  question  for  the  de- 
termination of  the  jury.  They  saw  and  heard  the  witnesses 
testify,  and  they  have  found  the  issue  for  the  people;  and 
we  are  unable  to  say  that  the  finding  is  so  clearly  against  the 
weight  of  the  evidence  as  to  require  a  reversal.  It  is  only  in 
cases  where  it  appears  to  us  that  the  finding  is  manifestly 
against  the  evidence  that  we  interfere. 

Failing  to  perceive  any  error  in  the  record,  the  judgment 

of  the  court  below  is  affirmed. 

Judgment  affirmed. 


I 


Charles  Montelius  et  al. 


John  H.   Charles. 


1.  Bill  of  exchange — presentment  and  notice  to  hold  drawer.  All  drafts, 
■whether  foreign  or  inland  bills,  must  be  presented  to  the  drawee  within 
a  reasonable  time,  and  in  case  of  non-payment,  notice  must  be  given 
promptly  to  the  drawer  to  charge  him. 

2.  Same — time  of  presentment.  Where  a  bill  of  exchange,  payable  on 
sight,  is  immediately  put  in  circulation,  there  is  no  fixed  period  in  which 
it  must  be  presented  for  payment  in  order  to  hold  the  drawer.  The  only 
rule  is,  that  it  must  be  presented  in  a  reasonable  time,  and  what  is  a  rea- 
sonable time  depends  upon  the  peculiar  facts  of  each  case  viewed  in  the 
light  of  commercial  usage. 

3.  In  this  case,  the  draft,  drawn  upon  a  bank  in  Chicago,  was  mailed 
on  the  same  day  it  bore  date,  to  the  proper  address  of  the  payee,  in 
Dacotah  territory,  and  was  received  by  him  after  some  delay  in  the 
mail,  and  he,  upon  the  first  opportunity,  put  the  same  in  circulation,  and 
it  was  kept  in  circulation,  and  no  delay  was  suffered  other  than  that  in- 
cident to  the  transaction  of  business  in  a  sparsely  populated  territory,  and 
the  same  was  presented  for  payment  thirty-five  days  after  its  date,  and  pay- 
ment being  refused,  it  was  protested,  and  notice  given  by  mail  to  the 
drawer,  and  it  was  held  that  the  drawer  was  liable. 

4.  EvEDBNCE — certified  copy  of  notary^ s  record.  The  statute,  making  a 
notary's  record  of  the  protest  of  bills  which  he  is  required  to  keep,  or  a 
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certified  copy  thereof,  prima  facie  evidence  of  the  facts  therein  stated, 
applies  to  all  bills,  whether  domestic  or  foreign.  Such  record  or  copy  is 
prima  facie  evidence  of  demand  of  payment  of  the  drawee,  and  of  notice 
of  dishonor  to  the  drawer,  liable,  however,  to  be  rebutted  by  other  com- 
petent evidence. 

Appeal  from  the  Circuit  Court  of  Ford  county  ;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  John  H. 
Charles,  against  Charles  Montelius  and  John  A.  Montelius, 
upon  a  draft  for  $291.  The  facts  of  the  case  will  appear  in 
the  opinion,  except  that  the  following  is  a  copy  of  the  notary's 
protest  and  certificate  : 

"State  of  Illinois,        \ 
County  of  Cook,  City  of  Chicago,  j 

Be  it  known,  that,  on  this  13th  day  of  October,  A.  D.  1873, 
I,  Joseph  M.  Bowman,  a  notary  public,  duly  commissioned 
and  sworn,  and  residing  in  the  city  of  Chicago,  in  said  county 
and  State,  at  the  request  of  Merchants'  National  Bank,  went 
with  the  original  draft,  which  is  above  annexed,  during  busi- 
ness hours,  to  the  office  of  Franklin  Bank,  and  demanded  pay- 
ment thereof,  which  was  refused.  Whereupon  I,  the  said 
notary,  at  the  request  aforesaid,  did  protest,  and  by  these  pres- 
ents do  solemnly  protest,  as  well  against  the  drawers  and 
indorsers  of  said  draft  as  against  all  others  whom  it  doth  or 
may  concern,  for  exchange,  re-exchange  and  all  costs,  charges, 
damages  and  interests  already  incurred  by  reason  of  the  non- 
payment of  the  said  draft.  And  I,  the  said  notary,  do  hereby 
certify  that,  on  the  same  day  and  year  above  written,  due 
notice  of  the  foregoing  protest  was  put  in  the  postoffice  at 
Chicago,  as  follows  :  Notice  for  Franklin,  Chicago;  notice 
for  C.  Montelius  &  Son,  Piper  City  ;  notice  for  John  Strank, 
John  H.  Holsey,  John  H.  Charles  and  Thos.  J.  Stone,  First 
National  Bank,  Sioux  City,  Iowa,  each  of  the  above  named 
places  being  the  respective  place  of  residence  of  the  person  to 
whom  this  notice  was  directed. 
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In  testimony  whereof,   I  have   hereunto  set  my  hand  and 
affixed  my  official  seal  the  day  and  year  above  written. 
[l.  s.]  Joseph  M.  Bowman, 

Notary  Public.'''' 

"State  of  Iltjnois,  \ 
County  of  CooJc.       J 

I,  Joseph  M.  Bowman,  a  notary  public,  for  the  county  and 
in  the  State  aforesaid,  do  certify  that  the  within  is  a  true  copy 
of  the  record  of  protest  described  therein,  as  appears  on  my 
docket. 

In  witness  whereof,  I  hereunto  set  my  hand  and  seal  this 

24th  of  February,  1874. 

Joseph  M.  Bowman, 

[l.  s.]  Notary  Public.''' 

Messrs  Brown  &  Mosness,  for  the  appellants. 
Messrs.  Beach  &  Kinnear,  for  the  appellee. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  upon  an  inland  bill  of  exchange,  in  the 
name  of  a  remote  assignee,  against  the  drawers.  One  impor- 
tant question  is,  whether  the  holders  had  been  guilty  of  such 
laches  before  presenting  it  to  the  drawee  for  payment,  as 
would  bar  a  recovery  against  the  drawers. 

Defendants  were  engaged  in  the  banking  business  at  Piper 
City,  in  this  State.  On  the  8th  day  of  September,  1873,  on 
the  application  of  James  McBride,  they  drew  their  draft  on 
the  Franklin  Bank  of  Chicago,  payable  at  sight,  to  the  order 
of  John  Strank,  who  then  resided  at  Canton,  in  Dakotah.  It 
was,  on  the  same  day,  deposited  in  the  postoffice,  directed  to 
the  payee  at  Canton,  who  received  it  after  some  delay,  attrib- 
utable alone  to  the  fault  of  the  mails.  Having  passed  through 
the  hands  of  several  holders,  it  was  presented  on  the  13th  day 
of  October,  1873,  to  the  bank  for  payment,  which,  being 
refused,  it  was  protested,  and  notice  given  through  the  post- 
office  to  the  drawers  and  the  several  indoi'sers.  In  the 
20— 76th  III. 
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meantime,  the  Franklin  Bank,  on  which  the  draft  had  been 
drawn,  had  failed  and  gone  into  bankruptcy. 

The  law  is  settled,  by  an  unbroken  line  of  decisions,  that 
all  drafts,  whether  foreign  or  inland  bills,  must  be  presented 
to  the  drawee  within  a  reasonable  time,  and  in  case  of  non- 
payment, notice  must  be  given  promptly  to  the  drawer,  to 
charge  him.  But  what  is  a  reasonable  time,  under  all  the 
circumstances,  is  sometimes  a  most  difficult  question.  The 
general  doctrine  is,  each  case  must  depend  on  its  own  peculiar 
facts,  and  be  judged  accordingly.  ■ 

In  Strong  v.  King,  35  111.  9,  it  was  declared  to  be  a  general  H 
rule,  the  holder  of  a  sight  draft  must  put  it  in  circulation  or 
present  it  for  payment,  at  farthest,  on  the  next  business  day 
after  its  reception,  if  within  the  reach  of  the  person  on  whom 
it  is  drawn.  In  the  case  at  bar,  the  draft  was  put  in  circula- 
tion, and  the  point  is  made,  the  mere  fact  it  was  not  presented 
for  payment  until  after  the  lapse  of  thirty-five  days,  is  per  se 
such  laches  on  the  part  of  the  holders  as  would  discharge  the 
drawers. 

In  Muilman  v.  B^Eguino,  2  H.  Black.  565,  Eyre,  C.  J., 
said  :  "Courts  have  been  very  cautious  in  fixing  any  time 
for  an  inland  bill,  payable  at  a  certain  period  after  sight,  to 
be  presented  for  acceptance,  and  it  seems  to  me  more  neces- 
sary to  be  cautious  with  respect  to  foreign  bills  payable  in 
that  manner.  If,  instead  of  drawing  their  foreign  bills,  pay- 
able at  usances  in  the  old  way,  merchants  choose,  for  their 
own  convenience,  to  draw  them  in  this  manner,  and  make  the 
time  commence  when  the  holder  pleases,  I  do  not  see  how  the 
courts  can  lay  down  any  precise  rule  on  the  subject.  I  think, 
indeed,  the  holder  is  bound  to  present  the  bill  in  a  reasonable 
time,  in  order  that  the  period  may  commence  from  which  the 
payment  is  to  take  place.  The  question,  what  is  a  reasonable 
time,  must  depend  on  the  peculiar  circumstances  of  the  case, 
and  it  must  always  be  for  the  jury  to  determine  whether  laches 
is  imputable  to  the  plaintiflf." 
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BuLT.ER,  J.:  "Due  diligence  is  the  only  thing  to  be  looked 
at,  whether  the  bill  be  a  foreign  or  an  inland  one,  and  whether 
it  be  payable  at  sight,  at  so  many  days  after,  or  in  any  other 
manner.  But  here  I  must  observe,  that  I  think  a  rule  may 
thus  far  be  laid  down  with  regard  to  all  bills  payable  at 
sight,  or  at  a  certain  time  after  sight,  namely  :  that  they  ought 
to  be  put  in  circulation.  If  they  are  circulated,  the  parties 
are  known  to  the  world  and  their  credit  is  looked  to  ;  and  if 
a  bill,  drawn  at  three  days'  sight,  were  kept  out  in  that  way 
for  a  year,  I  can  not  say  there  would  be  laches.  But  if,  instead 
of  putting  it  in  circulation,  the  holder  were  to  lock  it  up  for 
any  length  of  time,  I  should  say  he  was  guilty  of  laches.^' 

Bills,  both  inland  and  foreign,  having  the  quality  of  nego- 
tiability, are  intended,  in  some  degree,  to  be  used  as  a  part 
of  the  circulation  of  the  country,  and  are  indispensable  in  the 
conduct  of  extended  commercial  transactions.  They  afford  a 
safe  and  convenient  mode  of  making  payments  of  indebted- 
ness between  distant  points.  Banking  houses  that,  for  a  con- 
sideration, issue  such  bills,  must  be  understood  to  do  so  in 
accordance  with  the  known  custom  of  the  country — that  they 
will  be  put  in  circulation  for  a  limited  period.  If  this  were 
not  so,  their  value  would  be  greatly  depreciated,  and  their 
utility  in  commercial  transactions  would  be  destroyed.  Were 
it  understood  the  purchaser  of  such  a  bill  was  bound  to  make 
all  possible  dispatch  to  present  it  to  the  drawee  or  lose  his 
recourse  on  the  drawer,  no  prudent  man  would  feel  safe  in 
taking  one.  He  may  know  the  drawer  from  whom  he  pur- 
chases the  bill,  and  be  willing  to  rely  on  his  responsibility, 
but  in  many  instances  he  has  and  can  have  no  knowledge  of 
the  drawer's  correspondent,  the  drawee.  Commercial  usage 
has,  therefore,  placed  the  responsibility  upon  the  drawer,  and 
he  is  presumed,  in  consideration  of  the  premium  paid,  to 
assume  all  risks  as  to  the  solvency  of  the  drawee,  for  such  rea- 
sonable time  as  the  bill  shall  be  kept  in  circulation.  There 
can  be  no  doubt,  if  the  holder  locks  it  up  and  keeps  it  out  of 


308  MoNTKLius  et  cd.  v.  Charles.  [Jan.  T. 

Opiuiou  of  the  Court. 

circulation,  he  assumes  all  risks,  and  in  case  the  bill  is  dis- 
honored, his  laches  in  that  regard  would  bar  a  recovery  against 
the  drawer.  Such  bills  are  not  issued  with  a  view  to  be  held 
as  a  permanent  security,  with  a  continuing  liability  on  the 
drawer.  Illustrative  of  the  law  of  this  branch  of  the  case,  is 
Shute  V.  Robbins,  3  C.  &  P.  80. 

The  difficulty  is,  to  determine  for  what  length  of  time  such 
a  bill  may  be  kept  in  circulation,  consistently  with  a  contin- 
uing liability  on  the  drawer.  The  rule  adopted,  as  we  have 
seen,  is,  it  must  be  presented  in  a  reasonable  time  under  all 
the  circumstances.  But  courts,  not  infrequently,  experience 
great  perplexity  in  making  a  distinction  between  a  reason- 
able time  for  the  presentation  of  such  paper,  and  laches  on  the 
part  of  the  holder.  Every  case  differs  so  essentially  in  its 
facts,  it  has  given  rise  to  many  apparently  contradictory 
decisions,  but  through  all  of  them  is  noticeable  the  efforts  of 
the  courts  to  ascertain  whether  the  bill  was  kept  in  circula- 
tion for  only  a  reasonable  period  in  the  regular  course  of 
business.  When  that  fact  is  once  established,  the  liability 
of  the  drawer  is  regarded  as  continuing.  It  will  be  found  the 
decisions  differ  only  in  what  the  various  courts  deemed  rea- 
sonable in  each  particular  case. 

In  Robinsonv.  Ame-s,  20  Johns.  147,  the  bill  declared  on  was 
drawn  on  the  6th  of  March,  but  not  presented  for  payment  to 
the  drawees  until  the  20th  of  May.  In  the  meantime  the 
drawees  had  failed,  but  in  a  well  reasoned  opinion  the  court 
came  to  the  conclusion  there  was  no  such  laches  as  would  dis- 
charge the  drawer. 

In  Jordan  v.  Wheeler,  20  Tex.  698,  the  bill  in  suit  was  put 
in  circulation  and  indorsed  by  defendants  without  having 
been  presented  for  acceptance  before  it  came  to  the  hands  of 
the  plaintiff;  that  a  little  more  than  a  month  elapsed  before 
he  presented  it  for  payment,  and  that  was  declared  to  be 
according  to  usage. 

In  Nichols  v.  Blackmore,  27  Tex.  586,  the  court  was  of  opin- 
ion a  delay  of  forty-seven  or  forty-eight  days  was  not  such 
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laches  as  would  foi'feit  the  right  of  the  holder  to  recourse 
against  the  drawer  in  default  of  payment  by  the  drawees. 

INIany  other  cases  of  the  same  import  might  be  cited,  but 
these  are  sufficient  for  our  present  purpose.  They  establish, 
beyond  doubt,  the  fact,  there  is  no  fixed  period  in  which  the 
bill  must  be  presented  for  payment,  but  that  each  case  must 
be  decided  on  its  own  peculiar  facts  in  the  light  of  commer- 
cial usage. 

[n  the  case  at  bar,  the  bill  was  immediately  put  in  circula- 
tion. It  was  mailed  to  the  payee  on  the  day  it  bore  date,  to 
his  proper  address  in  Dacotah.  Some  delay  occurred,  attrib- 
jk  utable  to  interruption  in  the  transmission  of  tlie  mails,  but 
this  fact  could  not  beim})uted  to  the  payee  as  laches.  On  the 
receipt,  the  payee  immediately  undertook  and  availed  of  the 
first  opportunity  to  negotiate  the  bill.  It  was  kept  in  circu- 
lation, and  no  delay  was  suffered  other  than  that  incident  to 
the  transaction  of  business  in  a  sparsely  populated  territory 
like  Dacotah.  The  facts  and  circumstances  proven  show  no 
laches  on  the  part  of  any  holder  that  would  operate  to  dis- 
charge the  drawers. 

Aside  from  the  presumption  that  will  be  indulged,  the 
drawers  must  have  known  the  bill  was  liable  to  be  put  in  cir- 
culation for  a  limited  period.  The  evidence,  though  con- 
flicting, warranted  the  court  in  finding  the  draft  was  sold 
with  the  knowledge  it  was  to  be  sent  to  the  payee  in  Daco- 
tah. That  being  so,  on  every  principle  of  justice,  waiving  all 
considerations  of  commercial  usage,  defendants  ought  to  be 
held  to  have  taken  upon  themselves  the  risk  of  the  failure  of 
the  drawee  for  such  reasonable  time  as  it  would  take  the  bill 
to  go  there  and  be  returned  in  the  usual  course  of  business, 
all  things  considered,  and  to  be  presented  to  the  drawee  at 
Chicago.  \Ve  entertain  no  doubt,  their  obligation  is  to  this 
extent.  It  would  be  absurd  to  suppose  it  was  within  the  con- 
templation of  the  drawers  the  bill  was  to  be  sent  directly  to 
the  drawee  at  Chicago  for  payment.  Tlie  law  imposed  no  such 
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duty  upon  the  party  procuring  it.  He  could  rightfully  send 
it  to  his  creditor  and  be  guilty  of  no  laches. 

Our  statute  has  made  the  record,  or  a  certified  copy  by  the 
notarv  public,  prima  facie  evidence  of  the  facts  therein  stated, 
viz:  of  demand  of  payment  and  of  refusal  by  the  drawee,  and 
notice  of  dishonor  to  the  drawer,  of  "any  bill  of  exchange, 
promissory  note  or  other  written  instrument"  by  him  pro- 
tested. 

This  is  an  inland  bill,  and  whether  the  notarial  protest  will 
be  received  as  prima  facie  evidence  of  demand  of  payment  on 
the  drawee,  and  notice  of  dishonor  to  the  drawer,  must  depend 
on  the  construction  that  shall  be  given  to  the  statute.  At 
common  law,  in  cases  of  inland  bills  of  exchange,  the  notarial 
protest  was  not  competent  evidence  of  such  facts.  Kashaskia 
Bridge  Co.  v.  Shannon,  1  Gilm.  15.  But  our  view  is,  the  stat- 
ute has  changed  the  common  law  in  this  particular.  Bv  the 
10th  section,  it  is  provided,  every  notary  public,  whenever 
any  bill  of  exchange,  promissory  note  or  other  written  instru- 
ment shall  be  by  him  protested  for  non-acceptance  or  non- 
payment, shall  give  notice  thereof,  in  writing,  to  the  maker 
and  every  indorser ;  and,  by  the  13th  section,  his  record  of 
the  protest,  which  he  is  required  to  keep,  is  ma^b -prima  facie 
evidence  of  the  facts  therein  stated.  Session  Laws,  1872,  p. 
574. 

Construction  can  not  make  this  section  of  the  statute  plainer 
than  it  is.  It  must  include  within  its  provisions  all  bills  of 
exchange,  whether  domestic  or  foreign,  and  was,  no  doubt, 
enacted  by  the  legislature  to  obviate  the  difficulties  and  incon- 
veniences to  which  the  collection  of  inland  bills  was  subjected 
at  common  law  under  the  decisions  of  the  courts.  Statutes 
similar  to  ours  have  been  enacted  in  other  States,  and  this 
construction  has  been  given  to  them  in  their  courts  of  last 
resort.  Kean  v.  Von  Phul  et  al.  7  Minn.  426 ;  Rushmore  v.  Moore, 
36  N.  H.  188;  SimjDsonv.White,  40  N.  H.  540. 

There  has  been  no  case  decided  in  this  court,  construing 
tiie  statute  we  are  considering,  in  this  particular.     The  cases 
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cited  are  simply  declaratory  of  the  common  law  as  to  the 
effect  of  the  protest  of  inland  bills.  The  case  o^  the  ICaskaskia 
Bridge  Co.  v.  Shannon  was  decided  before  the  act  of  1845, 
which  is  the  same  in  snbstance  as  the  present  statute  on  thi? 
subject,  was  in  force. 

The  cases  of  Boyd  v,  Bragg,  17  111.  69,  and  McAllister  v. 
Smith,  id.  328,  were  in  relation  to  protests  of  bills  of  exchange 
in  other  States,  and  the  provisions  of  the  statute  in  this  par- 
ticular were  not  called  in  question,  nor  in  any  manner  involved 
in  the  decision.  It  will  be  seen,  the  court  did  not  assume  to 
construe  this  clause  of  the  statute. 

The  record  of  the  notary  who  made  the  protest  was  prop- 
erly certified.  By  the  statute,  it  was  made  competent  evi- 
dence of  the  facts  therein  stated,  liable,  however,  to  be  rebut- 
ted by  other  competent  evidence,  and  there  was,  therefore,  no 
error  in  the  court  in  admitting  it. 

No  error  appearing  in  the   record,  the  judgment  will  be 

affirmed. 

Judgment  a^i'med. 


The  Toledo,  Wabash   and  Western  Railway  Co. 

V. 

John  Jones. 

1.  Pleading  and  evidence — ground  of  action  not  stated  in  decla/ration. 
Where,  in  an  action  against  a  railroad  company,  to  recover  for  injuries 
received  at  a  public  road  crossing  by  a  collision  of  the  train  with  plain- 
tiff's wagon  and  team,  the  declaration  alleged  that  the  company  neglected 
to  keep  the  crossing  in  repair,  there  being  no  averment  that  the  condition 
of  the  crossing  contributed  to  the  injury,  but  the  gravamen  of  the  action 
was  the  neglect  to  give  the  statutory  signal  or  warning  before  reaching 
the  crossing,  and  neglect  in  not  slackening  the  speed  of  the  train :  Held, 
that  evidence  of  the  condition  of  the  crossing  was  not  admissible. 

2.  Negligence — neglect  of  railroad  company  to  give  signals  at  road  cross- 
ings. In  an  action  to  recover  damages  against  a  railroad  company  for 
injuries  received  at  a  road  crossing  by  a  collision  with  plaintiff's  team,  it 
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is  error  to  instruct  the  jury  to  find  the  defendant  guilty  of  negligence 
from  the  mere  fact  that  a  bell  was  not  rung  or  whistle  sounded  as  required 
by  law,  regardless  of  the  consideration  whether  the  failure  contributed  to 
the  accident  or  not. 

3.  The  omission  to  ring  a  bell  or  sound  a  whistle  at  a  road  crossing 
does  not  render  a  railroad  company  liable  for  injury  to  animals  or  to  a 
person,  unless  it  is  made  to  appear  the  warning  might  have  prevented  the 
^'njury. 

4.  In  a  suit  against  a  railroad  company  to  recover  for  injuries  sus- 
tained by  a  collision  with  its  train,  it  is  error  to  instruct  the  jury  that,  if 
the  train  was  behind  time,  a  higher  degree  of  care  on  the  part  of  the  com- 
pany was  required  in  approaching  a  road  crossing.  Such  companies  are 
bound  at  all  times,  in  approaching  road  crossings,  to  observe  due  care 
and  caution. 

5.  Same — -plaintiff's  care  not  lessened  at  road  crossing  because  train  is 
behind  its  time.  There  is  nothing  which  can  relieve  a  person  from  the  duty 
of  using  due  care  and  caution  at  a  railroad  crossing  of  a  public  highway 
Therefore  it  is  erroneous  to  instruct  the  jury,  in  a  suit  to  recover  damage? 
for  injuries  received  at  such  crossing,  that  if  the  train  inflicting  the  injury 
was  behind  its  regular  time,  this  excused  the  plaintiff"  from  using  the 
same  care  and  caution  required  of  him  had  the  train  been  on  time. 

6.  Same — relative  duty  of  railroads  and  persons  traveling  highways. 
Where  a  railroad  traiu,  and  a  person  traveling  the  highway  with  his 
wagon  and  team,  each  approaches  a  railroad  crossing  at  the  same  time,  it 
is  not  the  duty  of  the  company  to  stop  its  traiu,  but  it  is  the  duty  of  the 
traveler,  in  obedience  to  the  known  custom  of  the  country,  to  stop  his 
team,  and  not  attempt  to  pass  in  front  of  the  advancing  train. 

7.  Same — where  plaintiff  is  guilty  of  negligence.  Where  the  plaintitf, 
when  nearing  a  railroad  crossing  with  his  wagon  and  team,  saw  an  advan- 
cing train,  which  was  in  plain  view  for  some  considerable  distance, 
and,  supposing  he  could  cross  in  time,  attempted  to  do  so,  and  when  he 
found  he  could  not,  his  horses  became  unmanageable  through  fright,  and 
a  collision  occurred,  it  was  held,  that,  owing  to  his  own  negligence,  he 
could  not  recover  for  the  injuries  received,  and  a  judgment  in  his  favor 
was  reversed. 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  John  Jones  against  the 
Toledo,  "Wabash  and  Western  Railway  Company.  The  opin- 
ion states  the  essential  facts  of  the  case. 


\ 
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Me.ssrs.  Nelson  &  Roby,  and  Mr.  A.  J.  Gallagher,  for 
the  appellant. 

Messrs.  Crea  &  Eaving,  and  Messrs.  Park  &  Lee,  for  the 
appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  case,  in  the  circuit  court  of  Macon  county,  against 
a  railroad  company,  for  negligence.  The  jury  found  for  the 
plaintiff,  and  assessed  the  damages  at  five  thousand  dollars. 
A  motion  for  a  new  trial  was  entered  by  the  defendant,  which, 
on  a  remittitur  of  one  thousand  dollars  being  allowed  by  plain- 
tiff, was  denied,  and  judgment  rendered  for  four  thousand 
dollars,  to  reverse  which  defendant  appeals. 

The  point,  that  the  damages  are  excessive,  though  assigned 
as  one  of  the  reasons  for  a  new  trial,  and  also  assigned  as 
error,  is  not  argued  by  appellant,  and  we  will  not  consider  it. 
The  points  made  and  relied  on  for  reversal  are,  admitting 
improper  evidence  for  the  plaintiff,  in  this,  that  one  Hall  was 
permitted,  against  defendant's  objection,  to  testify  as  to  the 
condition  of  the  culvert  at  the  crossing. 

Although  it  is  alleged  in  the  declaration  that  defendant 
neglected  to  keep  the  crossing  in  repair,  it  is  not  alleged  that 
being  out  of  repair  contributed  to,  or  caused  the  accident. 
The  liability  of  the  company  was  placed  upon  the  negligent 
management  of  the  train  by  not  lessening  the  speed,  and  not 
giving  the  required  warning.  As  to  the  crossing,  the  allega- 
tion is,  that  the  defendant  neglected  to  maintain  and  keep  it 
in  repair;  carelessly  and  negligently  conducted  the  locomotive 
and  train  on  its  approach  to  the  crossing,  by  not  slackening 
speed  and  not  giving  warning  of  the  approach  of  the  train  to 
plaintiff;  while  he  was  driving  to  and  across  the  railroad  with 
all  due  care  and  caution,  and  while  passing  along  such  high- 
way, the  wagon,  etc.,  was  struck  and  overturned  by  said  loco- 
motive and  train. 

It  is  not  perceived  there  is  any  allegation  that  the  condition 
of  the  crossing   contributed   to  the  injury.     It  is  no  part  of 
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the  gravamen  of  the  action.  Suppose  a  crossing  is  out  of 
repair,  as  they  Avill  be  sometimes,  and  no  injury  results  to  any 
one  from  its  being  in  a  dilapidated  condition,  an  action  of 
this  kind  will  not  lie,  nor  can  its  condition  be  used  as  a  make- 
weight to  sustain  an  entirely  different  charge  in  which  the 
condition  of  the  crossing  is  not  an  element. 

This  point  is  well  taken,  and  permitting  evidence  to  go  in, 
against  the  objections  of  defendant,  was  error,  and  the  instruc- 
tions based  upon  that  evidence  should  not  have  been  given. 

Appellee  insists  there  is  authority  for  the  introduction  of 
such  evidence,  and  for  the  instructions  thereon,  in  Indianap- 
olis and  St.  Louis  R.  R.  Co.  v.  Staples,  62  111.  313,  In  looking 
at  that  case  we  find  nothing  on  this  point,  and  are  constrained 
to  hold  it  was  error  to  admit  the  testimony  and  give  the 
instructions,  as  calculated  to  mislead  the  jury  and  draw  their 
attention  from  the  real  gist  of  the  action. 

Appellant  also  complains  that  the  third  instruction  should 
not  have  been  given.  It  required  the  jury  to  find  the  defend- 
ant guilty  of  negligence,  from  the  mere  fact  that  a  bell  was 
not  rung  or  a  whistle  sounded,  regardless  of  the  consideration 
whether  the  failure  contributed  to  the  accident  or  not. 

This  court  said,  in  the  case  of  this  same  company  against 
Blachnan,  63  ib.  117,  that  the  provision  of  the  statute  requir- 
ing this  duty  of  all  railroads,  is,  that  such  companies  shall  be 
liable  for  any  damages  sustained  by  reason  of  the  neglect  to 
perform  this  duty,  and  not  that  it  shall  be  liable  for  the  mere 
non-performance;  and,  therefore,  an  instruction  similar  to 
the  one  now  in  review  was  erroneous;  and  the  same  was  held 
in  Galena  and  Chi.  Union  R.  R.  Co.  v.  Dill,  22  ib.  264. 

In  III.  Cent.  R.  R.  Co.  v.  Phelps,  29  ib.  447,  it  was  held, 
that  the  omission  to  ring  a  bell  or  sound  a  whistle  at  a  road 
crossing,  does  not  render  the  company  liable  for  injury  to 
animals,  unless  it  is  made  to  appear  the  ringing  or  sounding 
might  have  prevented  the  injury.  On  the  authority  of  these 
cases,  we  must  hold  the  instruction  erroneous. 
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It  is  also  complained  by  appellant  that  the  ninth  instruc- 
tion was  erroneous.     That  instruction  is  as  follows  : 

"  The  court  instructs  the  jury,  for  the  plaintiff,  that,  if  they 
believe,  from  the  evidence,  that  the  train  which  it  is  alleged 
injured  the  plaintiff,  (if  they  believe,  from  the  evidence,  that 
he  was  so  injured,)  was  two  or  more  hours  behind  its  usual 
time  in  passing  such  crossing  where  it  is  alleged  that  the 
injury  occurred,  such  fact  would,  in  law,  relieve  the  plaintiff 
from  using  the  same  degree  of  care  and  caution  on  approach- 
ing said  crossing  that  he  would  be  required  to  use  had  said 
train  passed  said  crossing  at  its  usual  time;  and  if  the  jury 
believe,  from  the  evidence,  that  defendant  was,  at  the  time  of 
the  alleged  injury,  running  its  train'of  cars  two  or  three  hours 
behind  its  regular  schedule  time,  then  that  fact  (if  shown  by  the 
evidence)  would  impose  a  higher  degree  of  care  on  the  part  of 
the  defendant,  in  approaching  crossings  of  public  highways, 
than  would  be  required  of  the  defendant  when  running  on 
its  regular  time." 

This  instruction  was  wrong,  for  obvious  reasons.  Those 
managing  a  train  of  cars  are  bound  at  all  times  to  approach 
a  road  crossing  with  due  care  and  caution.  To  instruct  the 
jury,  therefore,  that,  if  a  train  Is  behind  time,  they  must 
observe  more  care  and  caution,  is  a  proposition  not  sanctioned 
in  law.  Due  care  and  caution  is  the  maximum  in  either  case. 
It  is  pertinently  asked,  in  order  to  increase  this  care  and  cau- 
tion, must  the  driver  stop  the  train  to  see  if  any  person  is 
about  to  pass  before  his  engine? 

The  other  proposition  contained  in  the  instruction  is  equally 
erroneous. 

There  is  nothing  which  can  relieve  a  person  from  the  duty 
of  exercising  due  care  and  caution  at  a  railroad  crossing.  It 
is  not  always  the  case  that  trains  are  on  time,  as  is  well 
known,  hence  the  pressing  necessity  of  using  vigilance,  care 
and  caution  at  all  times.  The  duty  in  this  respect  is  well 
expressed  in  Chi.  and  Alton  R.  R.  Co.  v.  Jacobs,  63  ib.  178. 


316  T.  W.  &  \Y.  R.  W.  Co.  i-.  Jones.  [Jan.  T. 

Opinion  of  the  Court. 

The  doctrine  of  the  instruction  is,  where  trains  are  not  on 
time,  a  person  crossing  their  track  may  be  as  reckless  as  he 
pleases. 

It  is  further  complained  that  appellant's  first  instruction 
was  modified  to  their  injury. 

As  asked,  it  was  as  follows  : 

"The  court  instructs  the  jury  that  it  was  not  the  duty  of 
the  engineer  in  charge  of  the  locomotive,  on  nearing  the  road 
crossing,  to  stop  his  train  for  the  purpose  of  avoiding  a  col- 
lision with  the  wagon  and  team  he  saw  approaching  the  cross- 
ing, though  by  applying  the  brakes  he  could  do  so  in  time  to 
avoid  the  collision;  but  it  was  the  duty  of  the  person  in 
charge  of  the  team,  in  obedience  to  the  known  custom  of  the 
country,  to  stop  his  team  and  not  attempt  to  pass  in  front  of 
the  advancing  train." 

This  instruction  states  the  law,  and  is  in  conformity  with 
the  rulings  of  this  court  in  St.  L.  Alton  and  Terre  Haute  R.  R. 
Co.  V.  Manly,  58  111.  300,  and  Chi.  and  Alton  R.  R.  Co.  v. 
Jacobs,  supra. 

Appellant  makes  a  point  on  the  evidence,  and  herein,  insists 
the  verdict  is  not  sustained  by  the  evidence,  and  a  new  trial 
should  have  been  granted.  We  are  of  opinion,  after  a  care- 
ful examination  of  the  record,  that  the  great  preponderance 
of  the  evidence  on  the  question  of  negligence  is  in  favor  of 
appellant. 

It  is  proved,  by  more  than  one  disinterested  witness,  that, 
at  the  time  of  the  accident,  when  appellee  was  being  cared 
for,  he  said  he  heard  the  bell  and  saw  the  train,  but  could  not 
control  his  horses.  He  said,  at  the  time,  there  was  no  one  to 
blame  but  himself. 

The  whole  evidence  shows  that  the  most  ordinary  care  and 
caution  on  the  part  of  appellee  would  have  prevented  the 
accident,  for  he  could  see  the  train,  if  he  had  used  his  eyes 
properly,  quite  a  distance  before  he  reached  the  crossing,  but 
he  drove  on   recklessly  and   heedlessly.     As  one  witness,  not 
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employed  by  the  railroad  company,  testified,  appellee  said  he 
heard  him  ring  the  bell,  and  saw  the  train,  but  thought  he 
could  get  across  the  track,  and  whipped  up  his  horses,  and 
when  he  found  he  could  not  get  across,  he  could  not  hold  his 
horses,  and  he  had  no  one  to  blame  but  himself. 

This  case  is  so  like  in  all  its  essential  points  to  Jacobs^  case, 
supra,  that  it  can  be  decided  in  no  other  way  than  that  was 
decided. 

One  incident  in  this  matter,  doubtless,  influenced  the  jury 
very  much  in  making  up  their  verdict,  as  it  was  so  well  cal- 
culated to  excite  the  warmest  sympathies  —  that  was,  the 
death  of  the  little  boy  riding  in  the  wagon.  Had  not  that 
death  occurred,  it  is  not  probable  a  verdict  would  have  been 
rendered  for  the  plaintiff. 

AYe  are  satisfied  the  case  is  with  appellant  on  the  law  and 
on  the  evidence,  and  so  believing,  the  judgment  is  reversed. 

Judgment  reversed. 


The  Chicago  and  Alton  Railroad  Company 


Milam  M.  Engle. 

1.  Ordinance — publication,  how  proved — evidence.  Where  the  charter 
of  a  town  provided  that  "no  ordinance  shall  be  of  any  force  until  the  same 
shall  have  been  advertised,  by  publishing  copies  in  three  public  places 
in  said  town  for  ten  days,"  but  contains  no  provision  as  to  how  proof  of 
publication  shall  be  made,  it  must  be  proved  as  at  common  law.  The 
certificate  of  the  town  clerk  of  the  due  publication  of  an  ordinance,  as 
required  by  law,  is  not  admissible  to  prove  publication. 

2.  In  a  suit  against  a  railway  company,  to  recover  for  the  killing  of 
an  animal  within  the  limits  of  an  incorporated  town,  on  the  ground  of 
an  alleged  violation  of  an  ordinance  of  the  town  by  the  company,  in  run- 
ning its  train  at  a  prohibited  rate  of  speed,  it  is  indispensable  to  a  recovery 
that  the  plaintiff  should  prove  that  the  ordinance  was  in  force  at  the  time 
of  the  alleged  accident. 
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Appeal  from  the  Circuit  Court  of  Menard  county ;  the 
Hon.  Lymax  Lacey,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Milam  M.  Engle 
against  the  Chicago  and  Alton  Railroad  Company,  to  recover 
damages  for  the  killing  of  plaintiff's  horse  in  the  incorporated 
town  of  Green  view,  by  one  of  defendant's  trains  of  cars.  The 
ground  of  recovery,  alleged  in  the  declaration,  was  the  run- 
ning of  the  train  at  a  greater  rate  of  speed  than  six  miles  an 
hour  through  the  town,  in  violation  of  an  ordinance  of  said 
town.  The  plaintiff  recovered  judgment  for  $244.33J,  and 
defendant  appealed. 

Mr.  N.  W.  Branson,  for  the  appellant. 

Messrs.  Morrison  &  Whitlock,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

In  order  to  a  recovery  under  his  declaration,  it  was  indis- 
pensable that  appellee  should  have  shown  the  ordinance  of 
the  town  of  Greenview  to  have  been  in  force  at  the  time  of 
the  alleged  killing  of  his  horse  by  appellant's  train.  The  act 
incorporating  the  town  provides,  that  "no  ordinance  shall  be 
of  any  force  until  the  same  shall  have  been  advertised,  by 
publishing  copies  in  three  public  places  in  said  town  for  ten 
days,"  but  contains  no  provision  as  to  how  proof  of  publica- 
tion shall  he  made.  In  the  absence  of  any  such  provision, 
common  law  evidence  of  the  fact  of  posting  copies  in  three 
public  places  should  have  been  adduced. 

The  court  below  permitted  the  ordinance  to  be  read  in 
evidence,  against  the  defendant's  objection,  upon  the  mere 
certificate  of  the  town  clerk  that  it  had  been  "published  on 
the  19th  day  of  June,  A.  D.  1868,  by  posting  up  three  copies 
as  required  by  law."  There  being  no  statute  making  such 
certificate  evidence  of  the  fact  of  publication,  it  was  incompe- 
tent, and  the  ordinance   not  admissible   in  evidence,  or,  if  it 
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was,  no  force  could  be  attributed  to  it,  until  the  fact  of  pub- 
lication, as  required  by  the  charter,  was  shown  by  competent 
evidence. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Caleb  W.  Slade 

V. 

Robert  D.  McClure  et  al. 

1.  CoNTrNTJANCE— /(?r  absence  of  witness.  Where  a  cause  had  been  once 
continued  on  account  of  the  absence  of  the  same  witnesses,  who  were 
defendant's  partners,  and  had  absconded,  taking  with  them  the  partner- 
ship books,  and  the  affidavit  for  the  second  continuance  for  the  same 
cause  presented  such  a  state  of  circumstances  as  to  reasonably  shut  out  all 
hope  of  procuring  the  testimony  of  the  witnesses:  Held,  no  error  in  re- 
fusing the  second  application. 

2.  New  trial — on  ground,  of  surprise.  Where  a  motion  for  a  new  trial 
was  based  on  the  ground  of  surprise,  occasioned  by  the  testimony  of  a 
witness,  it  was  held,  that  a  new  trial  to  enable  the  party  to  discredit  the 
witness  was  properly  denied. 

Appeal,  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

This  was  an  action  commenced  by  Robert  D.  McClure, 
Thomas  Culter,  Jared  B.  Wing  and  Charles  P.  Culter,  part- 
ners under  the  name  of  McClure,  Culter  &  Co.,  against  Caleb 
AY.  Slade,  Stephen  Sexton  and  George  W.  Henninger,  partners 
under  the  name  of  Henninger,  Slade  &  Sexton,  before  a  jus- 
tice of  the  peace,  and  taken  by  appeal  to  the  circuit  court. 
Slade  alone  was  served  with  process,  the  other  defendants  not 
being  found.  The  action  was  upon  a  promissory  note.  Slade 
asked  for  and  obtained  a  continuance  of  the  cause  at  the  first 
term  on  account  of  the  absence  of  his  two  partners,  Hennin- 
ger and  Sexton,  and,  at  the  second  term,  moved  for  a  further 
continuance,  on    the   same  ground,   which   was  refused.      A 
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trial  was  had.  resulting  in  a  judgment  in  favor  of  the  plain- 
tiffs, and  Slade  appealed. 

Messrs.  Conwell,  Dearborn  &  Campbell,  for  the  appel- 
lant. 

Messrs.  Fullerton  &  Rogers,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  Mason  circuit  court,  to  reverse 
a  judgment  rendered  on  a  promissory  note  signed  by  appel- 
lant. 

The  points  made  here  are:  1.  The  court  refused  to  grant 
a  continuance  on  defendant's  motion  and  affidavit.  2.  Refus- 
ing a  new  trial. 

It  appears  from  the  record  that  a  continuance  had  been 
applied  for  by  defendant  at  a  previous  term,  and  allowed  by 
the  court,  on  account  of  the  absence  of  certain  named  wit- 
nesses, by  whom  he  expected  to  prove  certain  facts  adjudged 
ruaterial. 

At  the  subsequent  term,  the  same  affidavit,  substantially, 
was  made  the  basis  of  another  application  for  a  continuance, 
on  account  of  the  absence  of  the  same  witnesses.  This  motion 
the  court  denied,  and,  we  think,  properly,  in  the  exercise  of 
a  legal  discretion,  for  the  affidavit  presented  such  a  state  of 
circumstances  as  to  reasonably  shut  out  all  hope  of  procuring 
the  testimony  of  these  witnesses.  They  were  the  absconding 
partners  of  appellant,  who,  in  their  flight,  had  taken  with 
them  the  books  and  papers  of  the  concern. 

Tlie  ground  for  a  new  trial  is  alleged  to  be  surprise,  occa- 
sioned by  the  testimony  of  one  McClure.  The  purport  of  the 
testimony  of  Gordon,  if  had,  would  only  tend  to  discredit  the 
testimony  of  McClure.  This  has  never  been  held  sufficient 
ground  for  a  new  trial. 

We  perceive  no  error  in  the  judgment,  and  must  affirm  the 
same. 

Judgment  afiiined. 


1875.]  Deatherage  et  ah  v.  Roach.  321 


Opinion  of  the  Court. 


William  W.  Deatherage  et  al. 

V. 

Joseph  R.  Roach. 

Practice — withdrawing  papers  from  the  files.  A  paper  in  a  cause,  when 
filed  with  the  clerk,  is  a  file  of  the  court,  and  should  not  be  withdrawn 
without  leave  of  the  court.  But  where  a  declaration,  after  being  filed, 
was  withdrawn  from  the  files  by  the  plaintiffs  counsel,  but  restored  to 
the  file  before  the  time  for  the  defendant  to  plead  had  expired,  and  it  not 
appearing  that  the  defendant  had  any  defense  of  any  kind  to  the  note  sued 
on,  or  had  sustained  any  injury:  Held,  a  judgment  in  favor  of  the  plain- 
tiff would  not  be  reversed  for  the  refusal  of  the  court  to  continue  the  cause 
for  this  irregularity. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cykus  Epler,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Joseph  R.  Roach  against 
William   AV.  Deatherage  and  others,  upon  a  promissory  note. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the 
appellants. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit  in  the  Morgan  circuit  court,  resulting 
in  a  judgment  for -the  plaintiff. 

The  only  point  made  on  this  appeal  is,  the  refusal  of  the 
court  to  continue  the  cause  on  defendant's  motion  and  affida- 
vit, alleging  that  the  declaration  was  not  filed  ten  davs  before 
the  first  day  of  the  term  to  which  the  writ  was  returnable. 

By  the  bill  of  exceptions,  it  appears  the  declaration  bore 
the  file  mark  of  the  clerk  as  of  the  day  the  summons  issued, 
which  was  October  27,  1874,  more  than  ten  days  before  the 
first  day  of  the  term.  But  it  was  alleged  by  the  defendants, 
and  admitted  by  the  plaintiff,  that  on  filing  the  declaration 
the  plaintiff  had  withdrawn  it  from  the  file  and  taken  it  to 
his  office  for  safe-keeping,  saying  he  would  produce  it  when- 
ever it  was  wanted.  His  counsel  gave  as  a  reason  for  thus 
withdrawing  the  declaration,  that  papers  in  a  suit  between 

the  same  parties,  one  of  the  defendants  being  the  clerk  of  the 
21— 76th  III. 
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court,  had   been  lost,  and  he  had   been   put  to  great  trouble 
and  delay  in  supplying  the  loss. 

It  is  known  to  be  a  common  practice,  but  loose  and  im- 
proper, for  the  clerks  to  permit  papers  to  be  withdrawn  by 
counsel  after  they  are  filed,  and  we  would  not  desire  to  encour- 
age such  a  practice.  A  paper,  when  filed  with  the  clerk,  is  a 
file  of  the  court,  and  should  not  be  withdrawn  without  leave 
of  the  court.  In  many  cases  much  injury  might  result  from 
such  practice. 

In  this  case,  the  declaration  was  filed  in  time,  and  restored 
to  the  files  before  the  time  for  pleading  had  expired,  and  it 
nowhere  appears,  nor  is  it  alleged  by  appellants,  they  had  any 
defense  of  any  kind  to  the  note.  Nothing  of  the  kind  was 
pretended.  They  do  not  allege,  by  this  withdrawal  they  were 
prevented  froni  pleading,  or  that  any  injury  of  any  kind  has 
resulted  to  them. 

Under  such  circumstances,  appellee  having  an  unquestioned 
claim  to  the  amount  of  the  note  and  damages,  and  appellants 
not  having  been  prevented  of  making  any  defense  they  might 
have  had,  by  this  irregular  act  of  appellee's  counsel,  we  there- 
fore affirm  the  judgment. 

Judgment  affirmed. 

Mr.  Justice  Sheldon  dissents. 


William  Wahle 

V. 

Louis  Keinbaoh. 

1.  Chancery — abating  nuisances.  A  court  of  equity  will  always  act 
with  reluctance  in  abating  a  nuisance,  and  seldom  until  it  has  been  found 
to  be  such  by  a  jury.  But  where  the  injury  resulting  from  the  nuisance 
is  in  its  nature  irreparable,  as,  when  loss  of  health,  loss  of  trade,  destruc- 
tion of  the  means  of  subsistence,  or  permanent  ruin  to  personal  property 
will  ensue,  from  the  wrongful  act  or  erection,  courts  of  equity  will  inter- 
fere  by  injunction. 
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2.  Same — preventing  the  creation  of  nuisance.  A  court  of  equity  will 
not,  in  general,  interfere  until  an  actual  nuisance  has  been  committed; 
but  it  may,  by  virtue  of  its  jurisdiction  to  restrain  acts  which,  when  com- 
pleted, will  result  in  a  ground  of  action,  interfere  before  any  actual  nui- 
sance has  been  committed,  where  it  is  satisfied  that  the  act  complained 
of  will  inevitably  result  in  a  nuisance. 

3.  Same — irreparable  injury  defined.  By  irreparable  injury  is  not  meant 
such  injury  as  is  beyond  the  possibility  of  repair,  or  beyond  possible 
compensation  in  damages,  or  necessaril}^  great  injury  or  great  damage, 
but  that  species  of  injury,  whether  great  or  small,  that  ought  not  to  be 
submitted  to  on  the  one  hand  or  inflicted  on  the  other;  and  because  it  is 
so  large  on  the  one  hand  or  so  small  on  the  other,  is  of  such  constant 
and  frequent  recurrence  that  no  fair  or  reasonable  redress  can  be  had 
therefor  in  a  court  of  law. 

4.  Nuisance — privies.  Privies  are  regarded  as  prima  facie  nuisances, 
and,  although  necessary  and  indispensable  in  connection  with  the  use  of 
property  for  the  ordinary  purposes  of  habitation,  yet,  if  they  are  built  or 
allowed  to  remain  in  such  a  condition  as  to  annoy  others  in  the  proper 
enjoyment  of  their  property,  by  reason  of  either  the  noisome  smells  that 
arise  therefrom  or  by  the  escape  of  filthy  matter  therefrom  upon  the 
premises  of  another,  or  so  as  to  corrupt  the  water  of  a  well  or  spring, 
they  are  nuisances  in  fact. 

5.  Same — defined  generally.  Any  business,  however  lawful,  which 
causes  annoyances  that  materially  interfere  with  the  ordinary  comfort, 
physically,  of  human  existence,  is  a  nuisance  that  should  be  restrained; 
and  smoke,  noise  and  bad  odors,  even  when  not  injurious  to  health,  may 
render  a  dwelling  so  uncomfortable  as  to  drive  from  it  any  one  not  com- 
pelled b}'  povert}'  to  remain.  The  discomfort  must  be  phj-sical,  not  such 
as  depends  upon  taste  or  imagination.  But  whatever  is  oftensive  physic- 
ally to  the  senses,  and  by  such  oflfensiveness  makes  life  uncomfortable,  is 
a  nuisance. 

6.  Same— /ac^s  of  this  case.  Where  a  defendant  was  about  erecting  a 
privy  on  his  own  lot,  about  eight  feet  from  the  dwelling  house  and  cellar, 
and  within  tweutj'  feet  of  the  well  of  the  complainant,  it  was  Jield,  that  a 
bill  for  an  injunction  to  restrain  the  completion  of  the  same  would  lie, 
there  being  no  adequate  remedy  at  law  for  the  injury  that  would  result 
therefrom  to  the  complainant. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county ; 
the  Hon.  Cyrus  Epler,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  by  the  defendant  in  error 
against   the   plaintiff  in   error,  to  restrain  the  erection  of  a 
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privy  near   to   the  residence   and   well  of  the   complainant. 
The  court  below  decreed  the  relief  sought. 

Mr.  Oscar  A.  DeLruw,  for  the  plaintiff  in  error. 

Messrs.  Dummer  &  Brown,  for  the  defendant  in  error. 

Mr.  Justice  Schoi.field  delivered  the  opinion  of  the 
Court : 

This  is  a  bill  in  equity,  to  enjoin  a  threatened  nuisance. 
The  substantial  allegations  of  the  bill  are,  that  complainant 
is  the  owner  and  occupant  of  a  certain  lot,  in  the  town  of 
Jacksonville,  on  which  is  the  residence  now  and  for  some 
time  past  occupied  by  himself  and  family  ;  that  respondent 
has  become  the  owner  of  an  adjoining  lot,  on  which  he  is 
proceeding  to  construct  a  privy,  within  eight  feet  of  complain- 
ant's dwelling  house  and  the  cellar  thereunder,  and  within 
twentv  feet  of  the  well  of  water  from  which  complainant  and 
his  family  are  supplied  with  water  for  drinking  and  cooking 
and  other  domestic  purposes ;  that  the  privy  is  being  built  by 
respondent  for  the  use  to  which  such  structures  are  appropri- 
ate ;  that  if  he  is  permitted  to  complete  and  use  it,  it  will 
become  an  intolerable  nuisance  to  complainant  and  his  family, 
and  that,  from  its  proximity  to  his  dwelling  house,  cellar  and 
well,  it  will  become  injurious  to  the  health  and  comfort  of 
himself  and  family,  and  prejudicial  to  the  enjoyment  of  his 
property. 

It  is  further  alleged,  that  respondent  has  no  authority  to 
construct  the  privy  at  this  particular  place,  for  the  reason 
that  it  is  on  ground  reserved  by  a  prior  owner  of  the 
property  for  an  alley  ;  that  he  has  an  abundance  of  room  on 
his  own  premises  for  its  location,  so  remote  from  any  building 
that  no  incanvenience  would  result  from  it ;  that  if  the  privy 
shall  be  completed  and  used,  as  intended,  complainant  and 
his  family  will  suffer  therefrom  irreparable  injury  to  their 
comfort  and  health,  and  that  he  has  no  adequate  remedy  at  law 
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The  answer  of  the  respondent  admits  the  contemjilated 
construction  of  the  privy  at  the  place  alleged  in  the  bill,  but 
denies  all  the  other  allegations. 

The  court,  on  hearing,  found  the  allegations  of  the  bill  to 
be  true,  and  decreed  as  therein  prayed. 

Having  given  the  evidence  an  attentive  consideration,  we 
see  no  cause  to  disagree  with  the  conclusion  of  the  court  as 
to  its  effect. 

The  question,  then,  to  be  determined  is,  do  the  allegations 
in  the  bill  authorize  the  decree? 

It  is  argued  by  the  counsel  for  complainant,  that,  before  an 
injunction  can  issue  in  such  cases,  it  must  be  determined  by 
a  Jury,  on  a  trial  at  law.  that  a  nuisance  in  fact  exists.  It  is 
true,  and  has  been  so  held  by  this  court  in  the  cases  to  which 
he  refers,  that  a  court  of  equity  will  always  act  with  reluct- 
ance in  abating  a  nuisance,  and  seldom  until  it  has  been  found 
to  be  such  by  a  jury.  Dunning  v.  City  of  Aurora,  40  111.  481 ; 
Bliss  V.  Kennedy,  43  id.  67;  Toivn  of  Lakeciew  v.  Leiz,  44  id. 
81.  These  cases,  however,  recognize  the  doctrine,  which  is 
supported  by  all  the  authorities  on  this  branch  of  equity 
jurisdiction,  that  where  the  injury  resulting  from  the  nuisance 
is,  in  its  nature,  irreparable,  as,  when  loss  of  health,  loss  of 
trade,  destruction  of  the  means  of  subsistence,  or  permanent 
ruin  to  property  will  ensue  from  the  wrongful  act  or  erection, 
courts  of  equity  will  interfere  by  injunction,  in  furtherance 
of  justice  and  the  violated  rights  of  property.  AVaterman's 
Eden  on  Injunctions,  259,  4  note;  Kerr  on  Injunctions,  339. 
It  is  said,  in  Kerr  on  Injunctions,  ubi  supra:  ^'The  court  will 
not,  in  general,  interfere  until  an  actual  nuisance  has  been 
committed;  but  it  may,  by  virtue  of  its  jurisdiction  to  restrain 
acts  which,  when  completed,  will  result  in  a  ground  of  action, 
interfere  before  any  actual  nuisance  has  becni  committed, 
where  it  is  satisfied  that  the  act  complained  of  will  inevitably 
result  in  a  nuisance."  See  also  Wood  on  the  "Law  of  Nui- 
sance," 812,  sec.  769. 
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It  is  laid  down  by  the  author  last  referred  to,  p.  566,  sec. 
572  :  "Privies  are  regarded  as  prima  facie  nuisances,  and 
although  necessary  and  indispensable  in  connection  with  the 
use  of  property  for  the  ordinary  purposes  of  habitation,  yet  if 
they  are  built  or  allowed  to  remain  in  such  a  condition  as  to 
annoy  others  in  the  proper  enjoyment  of  their  property,  by 
reason  either  of  the  noisome  smells  that  arise  therefrom  or  by 
the  escape  of  filthy  matter  therefrom  upon  the  premises  of 
another,  or  so  as  to  corrupt  the  water  of  a  well  or  spring,  th.ey 
are  nuisances  in  fact,"  etc.  And  the  same  author,  at  p.  817, 
sec.  770,  in  discussing  what  is  meant  by  irreparable  injury, 
which  will  authorize  the  interposition  of  a  court  of  equity  by 
way  of  injunction,  also  says:  "By  irreparable  injury  is  not 
meant  such  injury  as  is  beyond  the  possibility  of  repair,  or 
beyond  possible  compensation  in  damages,  nor  necessarily 
great  injury  or  great  damage,  but  that  species  of  injury, 
whether  great  or  small,  that  ought  not  to  be  submitted  to 
on  the  one  hand  or  inflicted  on  the  other  ;  and  because  it  is 
so  large  on  the  one  hand  or  so  small  on  the  other,  is  of  such 
constant  and  frequent  recurrence,  that  no  fair  or  reasonable 
redress  can  be  had  therefor  in  a  court  of  law." 

This  question,  as  applicable  to  the  facts  of  the  present  case, 
is  well  discussed  also  by  Zabriskie,  Chancellor,  in  Cleveland 
V.  Citizens^  Gas  Light  Co.,  5  C.  E.  Greene,  (20  N.  J.  Eq.)  at 
page  205.  The  Chancellor  said :  "Any  business,  however 
lawful,  which  causes  annoyances  that  materially  interfere  with 
the  ordinary  comfort,  physically,  of  human  existence,  is  a 
nuisance,  that  should  be  restrained ;  and  smoke,  noise  and 
bad  odors,  even  when  not  injurious  to  health,  may  render  a 
dwelling  so  uncomfortable  as  to  drive  from  it  any  one  not 
compelled  by  poverty  to  remain. 

"tin pleasant  odors,  from  the  very  constitution  of  our  nature, 
render  us  uncomfortable,  and,  when  continued  or  repeated, 
make  life  uncomfortable.  To  live  comfortably  is  the  chief 
and  most  reasonable  object  of  men  in  acquiring  property,  as 
the  means  of  attaining   it;    and    any    interference   with   our 
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neighbor  in  the  comfortable  enjoyment  of  life,  is  a  wrong 
which  the  law  will  redress.  The  only  question  is,  what 
amounts  to  that  discomfort  from  which  the  law  will  protect? 
"The  discomforts  must  be  physical — not  such  as  depend  upon 
taste  or  imagination.  But  whatever  is  offensive,  physically, 
to  the  senses,  and  by  such  offensiveness  makes  life  uncom- 
fortable, is  a  nuisance.''^  See  also,  to  the  same  effect,  Ross  v. 
Butler,  4  C.  E.  Greene  (19  N.  J.  Eq.)  294. 

Manifestly  no  remedy  in  an  action  at  law  would  be  ade- 
quate in  a  case  like  the  present.  Upon  what  basis  could  the 
damages  be  estimated  for  the  sickness  or  discomfort  caused 
by  inhaling  the  unwholesome  vapors,  drinking  the  impure 
water,  and  endurino;  the  foul  stenches  oriffinatinsj  from  a 
structure  of  the  description  and  relative  location  complained 
of?  And  to  say  that  such  a  nuisance  must  be  suffered  to  be 
created  and  continued  until  its  character  shall  be  formally 
determined  at  law,  would  seem  to  be  but  little  better  than  a 
mockery  of  justice  to  him  whose  residence  is  affected  by  it. 

We  are  of  opinion  that  the  case  is  clearly  one  in  which 
there  is  no  adequate  remedy  at  law,  and  where  the  injury  is, 
in  its  nature,  irreparable. 

The  decree  is  affirmed. 

Decree  affii-med. 


William  D.  Gullett  et  al. 

V. 

Chakles  E.  Lippincott  et  al. 

School  lands — right  of  settler  or  occupant  to  enter.  The  act  of  1835,  in 
relation  to  the  sale  of  school  lands  belonging  to  certain  fractional  town- 
ships, and  which  provided  that  any  person  or  persons  living  upon  any  of 
the  lands  in  Greene  county,  or  having  improvements  thereon,  might  enter 
the  same  at  their  appraised  value,  was  not  intended  to  apply  only  to  per- 
sons  living  on  or  having  improvements  on  the  same  at  the  passage  of  the 
act,  but  applies  to  persons  living  on  and  having  improved  the  same  when 
it  is  appraised  for  sale. 
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Appeal  from  the  Circuit  Court  of  Greene  county;  the 
Hon.  Chakles  D.  Hodges,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  William  D.  Gullett 
and  James  J.  McClimans  against  Charles  E.  Lippincott, 
Samuel  Wells,  Massey  Cox,  Cassius  Heskett  and  William  M. 
Benner.     The  object  of  the  bill  appears  in  the  opinion. 

Messrs.  Woodson  &  Withers,  for  the  appellants. 

Messrs.  Hodges  &  Burr,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  exhibited  in  the  circuit  court  of 
Greene  county,  by  appellants,  who  were  tax-payers,  residents 
and  trustees  of  schools  of  a  certain  township  in  Greene 
county,  to  restrain  the  Auditor  from  issuing  patents  to  appel- 
lees. Wells,  Haskett,  Cox  and  Benner,  and  to  set  aside  a  sale 
of  certain  school  lands  in  Greene  county  made  by  Caleb  Wor- 
ley,  superintendent  of  schools,  to  each  of  said  parties. 

The  bill  charges  that  the  proceedings  for  the  sale  of  the 
lands  were  under  and  in  conformity  to  an  act  of  the  legisla- 
ture passed  January  17,  1835,  but  it  is  alleged  that  neither  of 
the  defendants  resided  on  or  made  improvements  upon  the 
lands  prior  to  the  passage  of  the  act,  and  that  they  had  no 
right  to  purchase  the  lands  of  the  superintendent  of  schools. 

The  answer  sets  up  the  sale  of  the  lands  under  the  act  of 
1835,  under  which  it  is  insisted  the  defendants  had  the  right 
to  purchase  of  the  superintendent  of  schools,  and  are  entitled 
to  patents  from  the  Auditor. 

The  cause  was  heard  upon  bill,  answer,  exhibits  and  affi- 
davits filed,  and  upon  the  hearing  the  court  dissolved  the 
injunction  and  dismissed  the  bill,  and  complainants  bring  the 
record  here  by  appeal. 

The  only  question  necessary  to  be  considered  is,  whether 
the  sale  of  tiiese  lands  was  authorized  bv  the  act  of  1835. 
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The  land  in  controversy  constituted  a  quarter  section,  and 
belonged  to  a  fractional  township.  Under  the  School  Law, 
no  disposition  could  be  made  of  the  land,  because  there  was 
not  the  requisite  number  of  inhabitants  of  the  fractional 
township  to  secure  a  sale  by  petition.  Under  this  state  of 
facts  the  legislature  passed  the  act  of  1835.  Session  Laws  of 
1835,  page  31.  The  second  section  of  the  act  provides  that, 
such  lands  as  have  been  selected  in  lieu  of  the  sixteenth  sec- 
tions in  fractional  townships,  upon  the  Mississippi  and  Illi- 
nois rivers  in  Greene  county,  may  be  sold,  or  any  portion 
thereof  belonging  to  either  of  said  fractional  townships,  upon 
the  petition  of  three-fourths  of  the  inhabitants  of  said  town- 
ships; or  if  there  be  not  ten  inhabitant  voters  in  said  town- 
ships, said  lands  may  be  sold  by  the  petition  of  any  fifty  legal 
voters  of  the  county  in  which  such  lands  lie,  in  the  same  man- 
ner as  other  lands  are  sold,  under  the  laws  providing  for  the 
sales  of  section  sixteen  in  the  different  counties  in  this  State; 
and  the  money  arising  from  the  sale  shall  be  disposed  of  in 
the  same  manner,  for  the  benefit  of  the  inhabitants  of  the 
several  townships,  as  other  moneys  derived  from  the  sale  of 
sections  sixteen. 

Section  three  of  the  act  provides  that,  should  there  be  any 
person  or  persons  living  upon  any  of  the  lands  selected  in 
lieu  of  the  sixteenth  sections  in  said  fractional  townships  in 
Greene  county,  or  have  any  improvements  thereon,  they  may 
apply,  after  the  same  shall  have  been  valued  (which  valuation 
shall  be  the  same  as  if  no  improvement  had  been  made 
thereon),  to  the  school  commissioners  of  said  county,  who 
shall  permit  them  to  enter  the  same  at  the  valuation  of  the 
trustees  of  the  township  to  which  said  land  belongs;  and  if 
there  should  be  no  trustees  in  said  township  to  which  the 
land  belongs,  then  the  county  commissioners'  court  of  said 
county  shall  appoint  three  disinterested  men  of  said  county 
to  make  said  valuation. 

Under  this  act  three  disinterested  men  were  duly  appointed 
by  the  county  court  to  appraise  the  lands,  who  subdivided  the 
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quarter  into  forty-acre  tracts,  and  fixed  a  valuation  on  each 
forty. 

The  proof  is  clear  that  the  land  was  appraised  at  its  full 
value.  The  superintendent  of  schools  then  advertised  the 
lands  for  sale.  Sometime  after  the  land  had  been  advertised 
for  sale,  the  defendants  each  presented  to  the  superintendent 
of  schools  his  affidavit  showing  that  he  was  the  occupant  and 
owner  of  the  improvements  upon  a  designated  forty-acre  tract 
of  the  land,  and  tendered  the  valuation  placed  upon  the  tract 
by  the  appraisers,  which  was  received  by  the  superintendent, 
and  a  certificate  of  entry  given. 

The  appellants  contend,  under  the  third  section  of  the  act 
of  1835,  the  defendants,  "Wells,  Haskett,  Cox  and  Benner, 
were  not  entitled  to  the  privilege  of  entering  the  land  at  the 
appraised  value,  because  they,  at  the  time  the  act  was  passed, 
did  not  reside  upon,  neither  had  they  made  improvements 
upon  the  land. 

We  do  not  think  a  fair  or  reasonable  construction  of  the 
act  will  limit  its  provisions  to  those  who  occupied  or  had 
improvements  upon  the  land  at  the  time  the  act  went  into 
effect. 

Had  such  been  the  object  or  intent  of  the  legislature,  cer- 
tainly different  language  would  have  been  used  to  express 
that  intent. 

The  language  is,  "Should  there  be  any  person  or  persons 
living  upon  any  of  the  lands  selected  in  lieu  of  the  sixteenth 
section  in  said  fractional  townships  in  Greene  county,  or  have 
any  improvements  thereon,  they  may  apply  after  the  same 
shall  have  been  valued."  The  section  does  not  read  '"occu- 
pants at  the  time  of  the  passage  of  the  act,"  neither  is  any 
time  specified  when  the  improvements  may  have  been  placed 
upon  the  land  in  order  to  protect  the  settler. 

The  language  of  the  section  is  general,  and  not  confined  to 
the  owner  of  improvements  at  any  specified  time. 

The  object  seems  to  have  been  to  afford  protection  to  the 
party  occupying  the  land  at  the  time   it  should   be  appraised 
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for  sale,  to  the  extent  of  the  improvements.  We  perceive  no 
reason  why  a  party,  who  places  improvements  on  the  land 
after  the  passage  of  the  act,  is  not  entitled  to  the  same  pro- 
tection as  one  who  improves  before. 

The  provisions  for  appraisement  of  the  land  are  so  well 
guarded  that  the  school  fund  was  in  no  danger  of  not  realiz- 
ing the  full  value  of  the  land,  and  it  is  scarcely  reasonable  to 
suppose  that  it  was  the  object  or  intent  of  the  legislature  to 
enrich  the  school  fund  by  the  sale  of  improvements  placed 
upon  school  lands  belonging  to  one  who,  perhaps,  was  so 
unfortunate  as  not  to  be  able  to  own  a  tract  of  land  to  improve 
for  himself. 

No  error  appearing  in  the  record,  the  decree  of  the  circuit 

court  will  be  affirmed. 

Decree  ajirmed. 


William  Brannan  et  al. 

V. 

John  G.  Adams. 

1.  Intoxicatinq  liquor — civil  liability  of  seller  to  person  caring  for 
intoxicated  parti/.  A  saloon-keeper  or  other  person  who  sells  liquors  and 
makes  another  drunk,  is  liable,  under  the  act  of  1872,  in  the  first  place  to 
pay  a  reasonable  sum  for  taking  care  of  such  person  until  he  becomes 
sober,  and  the  penalty  of  $2  a  day  for  taking  care  of  him  after  he  becomes 
sober,  if  his  drunkenness  cause  him  to  become  sick,  or  he,  while  drunk, 
and  in  consequence  thereof,  injures  himself  so  as  to  require  others  to  care 
for  him,  on  account  of  his  inability  to  do  so  for  himself. 

2.  If  a  party  sells  another  liquor  that  makes  him  drunk,  and  while  drunk 
from  the  liquor  so  sold  him,  and  in  consequence  of  his  intoxication,  falls 
and  breaks  his  leg,  so  that  it  becomes  necessary  for  some  one  to  take 
care  of  him  until  he  recovers,  the  party  Tvho  does  so  care  for  him  will 
be  entitled  to  recover  of  the  seller  of  the  liquor,  but  such  recovery  will 
be  limited  to  the  time  the  injured  person  is  unable  to  take  care  of  him- 
self. 

3.  Same — whether  the  liquor  sold  was  the  cattse  of  the  injury.  If  the 
person  intoxicated  had  recovered  from  the  eftects  of  the  liquor  sold  him 
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by  the  defendant,  and  was  sober  at  the  time  of  breaking  his  leg,  or  if  he 
became  sober  and  then  got  drunk  on  liquor  procured  from  others  before 
the  accident,  then  the  defendant  will  not  be  liable. 

4.  Same — evidence  on  the  question.  Where  it  did  not  appear  that  a 
person  receiving  an  injury  while  drunk,  at  five  or  six  o'clock  in  the 
afternoon,  which  made  it  necessary  to  care  for  him,  had  drunk  at  the 
defendant's  saloon  after  ten  or  eleven  o'clock  in  the  forenoon  of  thatday, 
it  was  held  error  to  refuse  proof  olFered  by  the  defendant  to  show  how 
long  it  usually  requires  an  intoxicated  person  to  get  sober  when  he 
drinks  no  other  liquor.  Any  evidence  tending  to  show  that  the  person 
had  become  sober  before  the  accident,  or  was  made  drunk  by  liquor 
obtained  from  some  one  other  than  the  defendant,  is  admissible  and 
proper. 

5.  Same — act  construed — distinction  between  sale  and  gift  of  the  liquor. 
The  fourth  section  of  the  act  of  January  l.S,  1872,  relating  to  intoxicating 
liquors,  provides  only  for  the  penalty  of  |2  per  day  for  taking  care  of  one 
disabled,  in  cases  where  the  liquor  that  produced  the  intoxication  is 
sold.  It  has  provided  no  penalty  for  causing  intoxication  by  giving 
liquor  to  be  drunk.  It  is,  therefore,  error  for  the  court,  in  a  suit  to 
recover  the  penalty  given  for  taking  care  of  such  disabled  person,  to 
instruct  the  jury  that  they  may  find  for  the  plaintiff  if  the  defendant  sold 
or  gave  the  liquor  to  such  person. 

6.  Same — evidence  as  to  what  it  was  icorth  to  care  for  disabled  party.  A 
suit  to  recover  for  taking  care  of  a  person  injured  while  drunk,  from  the 
party  selling  the  liquor  which  produced  the  intoxication,  is  a  penal 
action,  and  no  more  than  the  penalty  given  can  be  recovered,  and,  there- 
fore, it  seems  that  evidence  of  what  it  was  worth  per  day  to  care  for  such 
person  after  he  became  sober,  is  improper. 

Appeal  from  the  Circuit  Court  of  Menard  county  ;  the 
Hon.  Lymax  Lacey,  Judge,  presiding.    - 

This  was  an  action  of  debt,  by  John  G.  Adams  against 
William  Brannan,  Dabney  Hall,  Frank  Bryant  and  Danville 
F.  Bryant.  The  following  is  a  copy  of  the  declaration,  omit- 
ting the  caption : 

"John  G.  Adams,  the  plaintiff,  by  Fullerton  and  Rogers, 
his  attorneys,  comes  and  complains  of  William  Brannan, 
Dabney  Hall,  Frank  Bryant  and  Danville  F.  Bryant,  the 
defendants,  of  a  plea  that  they  render  to  the  plaintiff  the  sum 
of  $2000  which  they  owe  to,  and  unjustly  detain  from  him. 
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For  that,  whereas,  the  defendants,  on  the  19th  day  of  Jan- 
uary, A.D.  1873,  in  Mason  City,  in  the  said  county  of  Mason, 
bv  the  sale  of  intoxicating  liquors,  did  cause  the  intoxication 
of  one  Samuel  Mitchell,  and  thereupon,  and  by  reason  of  said 
intoxication,  the  said  Samuel  INIitchell  fell  in  the  street  and 
broke  his  leg,  and  thereupon  the  plaintiff,  then  and  there, 
took  charge  of  and  provided  for  the  said  Samuel  Mitchell,  he 
being  so  intoxicated,  as  aforesaid,  and  with  his  leg  broken, 
as  aforesaid,  in  consequence  of  such  intoxication  as  aforesaid; 
and  kept  him,  the  said  Samuel  Mitchell,  in  consequence  of 
such  intoxication,  and  by  reason  of  said  leg  being  broken  in 
consequence  of  such  intoxication,  for  the  space  of  two  hundred 
davs  from  and  including  the  day  aforesaid.  By  means  where- 
of, and  by  force  of  the  statute  in  such  case  made  and  pro- 
vided, an  action  has  accrued  to  the  plaintiff  to  demand  of  the 
defendants  a  reasonable  compensation  for  so  taking  charge 
of  and  providing  for  the  said  Samuel  Mitchell,  as  aforesaid, 
which  said  reasonable  compensation  amounts  to  the  sum  of 
$1600,  .parcel  of  the  said  sum  of  money  above  demanded; 
and  also  the  sum  of  $2  for  each  day  the  said  Samuel  Mitchell 
was  so  kept  by  the  plaintiff  as  aforesaid,  amounting  to  the 
further  sum  of  $400,  residue  of  the  said  sum  of  money  above 
demanded.  Yet  the  defendants,  though  requested,  have  not 
paid  to  the  plaintiff  the  said  sum  of  $2000,  above  demanded, 
or  any  part  thereof,  but  refuse  so  to  do,  to  the  damage  of  the 
plaintiff  of  $2000,  and  therefore  he  brings  this  suit,"  etc. 

The  defendants  filed  the  plea  of  nil  debet,  to  which  the 
plaintiff  added  the  similiter.  The  cause  was  tried  by  a  jury, 
who  returned  a  verdict  for  the  plaintiff  for  $248,  upon  which 
judgment  was  rendered.  The  defendants  appealed,  and 
assigned  for  error  the  giving  of  improper  instructions  for  the 
plaintiff,  the  refusing  instructions  asked  by  defendants,  the 
admission  of  improper  evidence  for  the  plaintiff,  the  rejection 
of  testimony  offered  by  the  defendants,  and  the  overruling  of 
a  motion  for  a  new  trial. 
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Messrs.  Dearborn  &  Campbell,  for  the  appellants. 

Mr.  E.  A.  Wallace,  and  Messrs.  Fullerton  &  Rogers, 
for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

In  this  suit,  appellee  claimed  to  recover  of  appellants,  who 
were  saloon-keepers,  and,  as  he  claims,  sold  liquor  to  one 
Mitchell,  and  made  him  drunk,  whereby  he  fell  and  broke 
his  leg,  and  in  consequence  of  which  appellee  kept  and  cared 
for  him  until  his  leg  became  healed  and  well.  A  recovery  is 
claimed  under  the  fourth  section  of  the  act  of  January  13, 
1872.  It  provides  that,  if  any  person,  with  or  without  a 
license,  shall  cause,  by  the  sale  of  intoxicating  liquors,  the 
intoxication  of  another  person,  the  person  thus  selling  shall 
be  liable  to  pay  a  reasonable  compensation  to  any  person  who 
may  take  charge  of  and  provide  for  such  intoxicated  person, 
and  ^2  per  day  in  addition  thereto  for  every  day  such  person 
shall  be  kept  in  consequence  of  such  intoxication. 

Appellants  claim  that  they  have  incurred  no  liability  under 
this  section,  because  Mitchell  obtained  no  liquor  of  them 
after  ten  or  eleven  o'clock  in  the  forenoon,  and  he  was  not 
found  with  his  leg  broken  until  about  five  or  six  in  the 
afternoon.  They  insist  that  if  they  did  sell  him  spirits  in 
the  forenoon  that  made  him  drunk,  still  that  intoxication  did 
not  cause  him  to  break  his  leg.  Or  even  if  it  did,  that  the 
injury  was  too  remote,  as  they  were  only  liable  for  damages 
for  taking  care  of  him  until  he  became  sober.  As  to  this 
last  proposition,  we  are  clearly  of  the  opinion  that  a  saloon- 
keeper, or  other  person  who  sells  liquor  and  makes  another 
drunk,  is  liable,  in  the  first  place,  to  pay  a  reasonable  sum 
for  taking  care  of  the  person  until  he  becomes  sober,  and  the 
penalty  of  $2  a  day  for  taking  care  of  him  after  he  becomes 
sober,  if  his  drunkenness  cause  him  to  become  sick,  or  he, 
whilst  drunk,  and  in  consequence  thereof,  injures  himself  so 
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as  to  require  others  to  care  for  him  on  account  of  his  inability 
to  do  so  for  himself. 

This,  although  the  language  of  the  section  is  not  free  from 
doubt,  seems  to  be  the  true  construction.  The  language 
evidently  contemplates  two  conditions  in  which  the  person 
cared  for  may  be.  The  first  is  manifestly  simply  to  take 
charge  of  and  provide  for  him  whilst  drunk.  For  that,  a 
reasonable  compensation  is  allowed.  Then  what  is  the  other 
condition?  It  would  seem  to  be  for  necessarily  keeping  him 
in  consequence  of  such  drunkenness.  If  sickness  ensue  from 
and  as  a  consequence  of  such  drunkenness,  or  if,  whilst  drunk, 
he  should  injure  himself,  or  become  disabled,  as  a  consequence 
of  his  drunkenness,  and  it  thereby  became  necessary  that  care 
should  be  bestowed  upon  him,  then  the  person  doing  so  would 
be  entitled  to  $2  a  day  during,  and  only  during,  the  time  that 
such  care  should  be  necessary.  This,  it  seems  to  us,  is  the 
fair  and  reasonable  construction  of  the  statute. 

The  provision  is  humane  in  its  purposes.  It  was,  as  one 
of  its  purposes,  to  provide  for  a  class  of  persons  who  have 
become  slaves  to  their  appetites,  and  who,  when  they  have 
spent  all  of  their  money,  and  have  been  cast  forth  and  out 
of  doors  into  inclement  weather,  shall  still  have  credit  to 
insure  them  protection  from  the  winter's  blast  until  they 
become  sober,  if  humane  persons  shall  be  inclined  to  take 
charge  of  them.  It  is  intended  as  an  inducement  to  other 
persons  to  afford  assistance,  and  prevent  injury  or  perhaps 
death  to  the  person  thus  paralyzed  to  such  an  extent  as  to 
render  them  incapable  of  taking  care  of  themselves.  And  it 
is  manifestly  the  policy  of  the  law  to  render  the  person  who 
sold  the  liquor  liable  for  the  expense  of  rendering  such  assist- 
ance. If  the  person  who  sells  the  liquor  wishes  to  avoid  the 
liability,  he  should  refuse  to  sell  it,  or  having  sold  it,  he 
should  take  charge  of,  and  render  the  assistance  to  the  person 
he  has  made  drunk  and  not  leave  it  to  others. 

If  these  appellants  sold  Mitchell  liquor  that  made  him 
drunk,  and  whilst  drunk  from  the  liquor  they  sold  him,  and 
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as  a  consequence  thereof,  he  fell  and  broke  his  leg,  and  by 
reason  thereof  it  became  necessary  that  appellee,  or  some 
other  person,  should  take  charge  of  him  and  to  be  kept  by 
him  until  he  recovered,  and  appellee  did  so  care  for  him, 
he  is  entitled  to  recover;  but  not  for  any  time  after  Mitchell 
became  able  to  take  care  of  himself. 

As  to  the  first  proposition,  if  the  drunkenness  caused  by 
appellants  had  ceased  when  the  accident  occurred,  then  appel- 
lants were  not  liable.  If  he  had  recovered  from  the  effects  of 
the  liquor  sold  by  them,  and  was  sober  at  the  time,  or  if  he 
became  sober  and  then  got  drunk  on  liquor  procured  from 
others,  appellants  are  not  liable.  To  recover,  it  must  be 
shown  that  the  intoxication  was  produced  by  appellants, 
which  led  to  the  accident;  and  inasmuch  as  it  is  not  shown 
that  INIitchell  drank  at  appellants'  saloon  after  ten  or  eleven 
o'clock  in  the  forenoon,  it  became  an  important  question  to 
learn  -whether  he  would  be  sober,  or  the  effects  of  that  liquor 
had  passed  off,  at  five  or  six  o'clock  in  the  afternoon.  In 
view,  then,  of  these  facts,  it  was  proper  to  admit  any  evidence 
which  would  tend  to  establish  the  truth  on  this  point;  and 
we  think,  as  there  was  no  evidence  showing  directly  whether 
he  was  drunk  or  sober,  it  was  error  in  the  court  below  to 
reject  the  proof  offered  to  show  how  long  it  usually  requires 
for  an  intoxicated  person  to  get  sober  when  no  other  liquor  is 
drunk.  This  evidence  might  not  prove  that  he  was  sober  or 
that  he  was  then  drunk,  but  it  would  tend  to  prove  the  fact. 
It  is  not  a  legal  conclusion  that  a  drunken  person  will  become 
sober  in  six  or  seven  hours,  but  it  is  a  fact  which,  if  true, 
must  be  found  by  the  jury.  "We  can  not  judicially  know 
whether  the  proposition  is  true  or  untrue;  nor  can  we  know 
that  a  jury  can  certainly  determine  from  their  own  observa- 
tion and  experience.  Hence,  they  should  be  permitted  to 
hear  evidence  to  aid  them  in  determining  the  question.  This 
evidence  should  have  been  admitted. 

This  evidence  was  proper  for  another  purpose.  If  the  jury 
found  for  plaintiff,  it  was  important  that  they  should  know 
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when  Mitchell  recovered  from  the  drunkenness  caused  by  ap- 
pellants, so  as  to  fix  a  fair  and  reasonable  amount  of  compen- 
sation for  taking  charge  of  him  whilst  he  was  drunk.  This 
was  a  question  involved  in  the  trial,  and  hence  the  pertinency 
of  the  evidence. 

This  is  a  penal  action,  and,  to  recover,  the  plaintiff  must 
clearly  bring  himself  within  the  terras  of  the  statute.  Now, 
the  section  under  which  this  recovery  is  sought,  provides 
only  for  the  penalty  in  cases  where  the  liquor  is  sold  which 
produces  the  intoxication.  It  has  provided  no  penalty  for 
causing  intoxication  by  giving  liquor  to  be  drunk.  In  all 
penal  statutes  a  recovery  can  only  be  had  for  the  cases  pro- 
vided for  in  the  statute.  Courts  are  not  warranted  in  ex- 
tendins:  them  to  other  cases  not  named  or  embraced  in  the 
statute.  In  this,  the  construction  is  the  same  as  in  criminal 
statutes.  Hence,  the  court  erred  in  telling  the  jury  that  they 
might  find  for  plaintiff  if  appellants  sold  or  gave  the  liquor 
to  Mitchell,  etc. 

Again,  we  are  not  satisfied  with  the  sum  found  by  the  jury, 
on  the  evidence  in  the  record.  Appellee  testified  that  Mitchell 
was  not  able  to  get  around  for  about  nine  weeks  after  his  leg 
was  broken,  and  it  was  almost  two  weeks  after  he  could  walk 
before  he  could  wholly  help  himself.  From  this  we  infer 
that  witness  intended  to  be  understood  as  saying,  Mitchell 
could  walk  when  he  could  "get  around,"  at  the  end  of  nine 
weeks.  If  he  "got  around"  in  some  other  manner,  he  would, 
we  presume,  have  explained  the  manner.  If  this  is  so,  then 
in  two  weeks  after,  or  at  the  end  of  eleven  weeks,  he  was 
able  to  "wholly  help  himself,"  and  at  that  time  all  necessitv 
ceased  for  appellee  to  take  care  of  and  support  him.  If  such 
was  the  fact,  then  appellee  could  only  recover  $2  a  day  for 
that  time  as  penalty  ;  but  the  jury  have  allowed  for  four 
months  at  that  rate.  It  is  true,  that  appellee  testified  that 
he  had  kept  him  four  months  after  his  leg  Avas  broken,  but 
we  fail  to  find  any  satisfactory  evidence  that  it  was  necessary 
22— 76th  III. 
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to  keep  him  such   a  length  of  time  ;  but  the  evidence  tends 
to  show  that  it  was  not  necessary  after  eleven  weeks. 

There  was  other  evidence  admitted,  tending  to  show  that 
it  was  M'orth  four  or  five  dollars  a  day  to  keep  and  take  care 
of  Mitchell,  and  it  may  be  that  the  jury  took  that  evidence 
into  consideration  in  finding  their  verdict.  This  is  a  penal 
and  statutory  action,  and  no  more  than  the  penalty  given  can 
be  recovered  for  each  day,  without  reference  to  whether  the 
service  is  worth  but  half  or  double  the  sum  fixed  by  the  stat- 
ute. We  are  strongly  inclined  to  think  this  evidence  may 
have  improperly  influenced  the  jury. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


JoHJsr  P.  Bedden 

V. 

John  M.  Clark. 

Trespass — herding  stock  upon  uninclosed  land.  Where  the  plaintiff  is 
in  possession  of  land,  and  exercising  control  over  the  same,  the  driving 
and  herding  of  stock  upon  the  same,  when  forbidden,  whether  it  is 
inclosed  or  not,  is  a  trespass,  and  the  plaintilf  may  recover  all  damages 
sustained  by  it. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Mallory  &  Lindsey,  for  the  appellant 

Mr.  E.  W.  Griggs,  for  the  appellee.  | 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  brought  in  trespass,  before  a  justice  of  the 
peace,  to  recover  damages  occasioned  by  appellant  herding 
his  stock  on  uninclosed  lands  of  appellee  without  his  consent. 
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At  the  trial  the  court  permitted  appellee  to  read  in  evi- 
dence, over  objection  of  appellant,  what  is  called  the  stock 
ordinance  of  the  townshipof  Butler,  passed  in  1871.  Whether 
it  was  properly  admitted  in  evidence,  or  whether  the  court 
gave  the  correct  construction  to  it,  are  not,  in  the  view  we 
have  taken,  material  questions  in  the  decision  of  the  case. 

There  is  no  controversy  as  to  the  fact  appellant  did  herd 
his  stock  on  appellee's  land  in  1872.  He  insists,  however,  it 
was  done  by  the  license  and  permission  of  appellee.  This  is 
denied,  and  the  finding  of  the  jury  on  all  questions  of  fact 
submitted  is  in  favor  of  appellee.  The  evidence  shows  appel- 
lee owned  the  land,  had  some  improvements  on  it,  and  exer- 
cised such  acts  of  dominion  over  it  as  authorized  the  jury  to 
find  he  had  possession.  This  being  so,  he  could  lawfully 
warn  all  persons  to  desist  from  herding  stock  upon  it.  The 
court  very  properly  instructed  the  jury,  as  it  did  in  the  sixth 
instruction,  that  "stock  can  not  be  herded  on  a  person's  land 
or  premises  without  his  consent,  and  if  they  are  so  herded, 
that  will  constitute  a  trespass,  and  the  owner  of  said  land  or 
premises,  who  has  possession  of  the  same,  may  recover  dam- 
ages from  the  trespasser,  if  any  were  sustained." 

Were  it  lawful  for  stock  to  run  at  large  in  Butler  township, 
as  appellant  insists  it  was,  still  that  would  not  authorize  him 
to  herd  his  cattle  on  the  land  of  appellee,  over  which  he  had 
control,  when  forbidden  to  do  so.  Driving  stock  upon  the 
land  of  another,  whether  inclosed  or  not,  when  forbidden  by 
the  owner,  would  constitute  a  trespass,  and  such  owner  may 
maintain  an  action  for  the  recovery  of  all  damages  sustained. 

No  material  error  appearing  in  the  record,  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 
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The  Indianapolis  and  St.  Louis  Railroad  Company 

V. 

Joseph  Peyton. 

Negligence — neglect  to  give  warning  and  running  train  at  prohibited 
rate  of  speed.  In  an  action  against  a  railroad  company  to  recover  for  the 
killing  of  plaintiff's  cow  by  a  train,  of  cars  in  an  incorporated  town,  it 
appeared  that  no  bell  was  rung  or  whistle  sounded,  and  that  the  train  was 
running  at  a  greater  rate  of  speed  than  allowed  by  ordinance  of  the  town. 
It  also  appeared  that  the  plaintiff's  cow  was  running  at  large,  contrary  to 
ordinance :  Held,  that  a  verdict  in  favor  of  the  plaintiff  was  authorized, 
the  negligence  of  the  plaintiff  in  allowing  his  cow  to  run  at  large  being 
slight  as  compared  with  that  of  the  company,  which  was  gross,  and  in 
violation  of  a  statute  law  as  well  as  of  an  ordinance. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Wiley  &  Parker,  for  the  appellant. 
Mr.  J.  R.  Cunningham,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion   of  the  Court: 

This  was  originally  an  action  brought  before  a  justice  of 
the  peace  of  Coles  county  to  recover  damages  of  the  defend- 
ant, a  railroad  company,  for  killing  a  cow,  the  property  of 
the  plaintiff.  There  was!  a  verdict  and  judgment  for  the  plain- 
tiff, from  which  defendant  appealed  to  the  circuit  court.  On 
trial  there  before  a  jury,  a  verdict  was  rendered  for  the  plain- 
tiff, and  his  damages  assessed,  on  which  the  court  entered 
judgmentj  having  overruled  a  motion  for  a  new  trial. 

The  accident  occurred  within  the  corporate  limits  of  the 
town  of  Charleston,  where  the  company  were  not  required  by 
law  to  erect  a  fence. 

The  claim  of  the  plaintiff  is  based  on  the  fact  that  no  bell 
was  rung  or  whistle  sounded,  and  that  the  train  was  moving 
at  a  higher  rate  of  speed  than  the  ordinance  of  the  town 
allowed. 
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The  defense  was,  negligence  on  the  part  of  the  plaintiff  in 
permitting  tlie  cow  to  run  at  large  in  violation  of  an  ordi- 
nance of  the  town,  thus  contributing  to  the  accident. 

It  was  proved  no  bell  was  rung  or  whistle  sounded,  and 
that  omission  was  prima  facie  negligence.  It  was  not  proved 
that  the  rate  of  speed  was  more  than  eight  miles  an  hour,  the 
rate  allowed  by  the  ordinance,  but  it  was  proved,  substan- 
tially, by  proving  the  train  was  running  "very  fast."  A  speed 
of  eight  miles  an  hour  would  not  be  very  fast,  but  as  the 
speed  was  ''very  fast,"  the  inference  must  be  it  was  more  than 
eight  miles  an  hour,  so  that  a  violation  of  law,  in  both  respects, 
was  established  against  appellant. 

But  it  is  insisted,  appellee  contributed  to  the  injury  by  a 
violation,  on  his  part,  of  the  town  ordinance,  and  therefore 
ought  not  to  recover. 

On  this  point,  the  instruction  of  the  court  was  not  correct, 
but  that  was  not  assigned  as  a  reason  for  a  new  trial,  nor  is  it 
assigned  as  error  on  this  record. 

Notwithstanding  the  error  in  the  instruction,  we  are  in- 
clined to  affirm  the  judgment,  fully  believing  the  jury  were 
warranted  in  finding  the  verdict  on  the  proof  submitted.  A 
positive  violation  of  the  law  of  the  State  is  established  against 
the  company,  and  a  positive  violation  of  an  ordinance  of  the 
town  is  also  established.  The  negligence  of  appellee  was 
slight  as  compared  with  that  of  the  company,  which  was 
gross. 

AVe  will  not  reverse  and  remand  a  cause  where  we  are  sat- 
isfied the  same  verdict  would  be  rendered  under  a  proper 
instruction. 

The  judgment  is  affirmed. 

Judgment  affi,rmed. 
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Levi  Conover 

V. 

Martha  M.  Hill  et  al. 

1.  Joint  obligation — death  of  joint  oUigor — effect  on  rights  of  obligee. 
In  case  of  a  joint  obligation,  if  one  of  the  obligors  die,  his  representatives 
are  at  law  discharged,  and  the  survivor  alone  can  be  sued.  And  it  also 
seems  well  settled,  that  if  the  joint  obligor  so  dying  be  a  surety,  not  liable 
for  the  debt  irrespective  of  the  joint  obligation,  his  estate  is  absolutely 
discharged,  both  at  law  and  in  equity,  the  survivor  onh-  being  liable. 

2.  Chancery  jurisdiction — contribution  betioeen  sureties.  The  general 
jurisdiction  of  courts  of  equity  over  matters  of  account,  includes  cases  of 
contribution  between  sureties  bound  for  the  same  principal,  and  the  juris- 
diction assumed  in  courts  of  law  upon  this  subject  in  no  manner  affects 
that  originally  and  intrinsically  belonging  to  equity. 

3.  Surety — right  to  contribution  from  estate  of  deceased  co-surety.  Where 
one  of  the  sureties  upon  the  bond  of  a  school  commissioner,  which  was 
joint  and  several,  died,  and  after  his  death  the  surviving  surety  was  com 
palled  to  pay  for  the  default  of  the  principal,  it  was  held,  that  the  survivor 
had  a  right  to  compel  a  contribution  from  the  estate  of  the  deceased  co- 
surety. 

4.  Contribution — sufficiency  of  bill  for.,  against  estate.  Where  a  bill 
in  equity  by  a  surety,  against  the  administrator  and  heirs  of  a  deceased 
co-surety,  for  contribution,  was  filed,  on  the  complainant's  own  behalf  and 
that  of  all  other  creditors  of  the  estate,  and  it  failed  to  show  when  letters 
of  administration  were  issued,  or  that  the  two  years  had  elapsed  from  the 
time  they  were  issued,  or  any  legal  ground  or  reason  for  taking  adminis- 
tration from  the  probate  court,  where  his  remedy  was  ample,  it  was  held, 
that  the  bill  was  properly  dismissed  on  demurrer  to  the  same. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Levi  Conover,  Mar- 
tha M.  Hill,  Maria  McGuire,  John  McGuire,  George  Hill, 
Helen  Hill,  heirs  at  law  of  James  M.  Hill,  and  James  H. 
Pickerell,  administrator  of  James  M.  Hill,  deceased.  The 
facts  of  the  case  necessary  to  an  understanding  of  the  points 
decided,  are  stated  in  the  opinion  of  the  court. 
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Mr.  S.  G.  Malone,  for  the  plaintiff  in  error. 

Messrs.  Nelsox  &  Roby,  for  the  defendants  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

Conover,  the  plaintiff  in  error,  and  one  James  M.  Hill, 
became,  November,  1863.  sureties  upon  the  official  bond  of 
one  HolinQ;er,  appointed  school  commissioner  of  Cass  county. 
Holin^rer  was  a  defaulter.  Hill  died  October  5,  1867.  The 
bond  being  joint  and  several,  suit  was  afterwards  brought 
upon  it  against  Conover  alone,  which  proceeded  to  judgment 
October  6.  1869,  for  $1947.08,  damages,  besides  costs,  which 
Conover,  on  the  9th  of  same  month,  paid.  Letters  of  admin- 
istration upon  Hill's  estate  were  issued,  but  at  what  time  does 
not  appear.  This  bill  in  equity  was  brought  by  Conover,  in 
November,  1872,  against  the  administrator,  widow  and  heirs 
of  Hill,  for  an  account  and  contribution.  The  court  below 
sustaining  a  demurrer,  dismissed  the  bill,  and  the  record  is 
brought  to  this  court  on  error. 

If  the  bond  in  question  had  been,  in  form  and  legal  effect, 
joint,  merely,  the  death  of  Hill,  so  far,  at  least,  as  the  obligees 
were  concerned,  would  have  been  a  discharge  of  his  estate, 
both  at  law  and  in  equity.  For  it  is  a  well  settled  principle, 
that,  in  case  of  a  joint  obligation,  if  one  of  the  obligors  die, 
his  representatives  are  at  law  discharged,  and  the  survivor 
alone  can  be  sued.  And  it  seems  to  be  equally  well  settled, 
that  if  the  joint  obligor  so  dying  be  a  surety,  not  liable  for 
the  debt  irrespective  of  the  joint  obligation,  his  estate  is  ab- 
solutely discharged,  both  at  law  and  in  equity — the  survivor 
only  being  liable.  In  such  case,  it  is  said,  where  the  surety 
owed  no  debt  outside  and  irrespective  of  the  joint  obligation, 
the  contract  is  the  measure  and  limit  of  his  obligation.  He 
executes  a  joint  contract,  incurs  a  joint  liability,  and  none 
other.     Dying  prior  to  his  co-obligor,  the  liability  all  attaches 
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to  the  survivor.  See  Getty  v.  Binsse  et  al.  49  N.  Y.  385,  and 
authorities  there  cited. 

The  bond  in  this  case  was  joint  and  several,  and  no  joint 
judgment  had  been  recovered  against  all  the  obligors.  There 
being  a  several  liability  on  the  part  of  James  M.  Hill  to 
the  obligees,  the  doctrine  above  enunciated  would  not  apply 
as  to  the  obligees,  and  much  less  will  it  as  against  Conover, 
the  co-surety,  who  has  discharged  the  obligation. 

The  general  jurisdiction  of  courts  of  equity  over  matters 
of  account,  includes  cases  of  contribution  between  sureties 
bound  for  the  same  principal  ;  and  the  jurisdiction  assumed 
in  courts  of  law  upon  this  subject,  in  no  manner  affects  that 
originally  and  intrinsically  belonging  to  equity.  1  Story  Eq. 
Jur.  sees.  492,  496. 

^'The  ground  of  relief  does  not  stand  upon  any  notion  of 
mutual  contract,  express  or  implied,  between  the  sureties,  to 
indemnify  each  other  in  proportion,  (as  has  sometimes  been 
argued),  but  it  arises  upon  princijjles  of  equity,  independent 
of  contract."     lb.  sec.  493. 

There  can  be  no  question  but  complainant  was  entitled  to 
contribution  from  the  estate  of  James  M.  Hill,  for  his  pro- 
portion of  the  amount  paid  by  him  to  relieve  of  the  common 
burden,  nor  is  there  any  doubt  of  the  general  jurisdiction  of 
chancery  in  cases  between  sureties  for  an  account  and  contri- 
bution. The  objection  raised  to  the  bill  in  this  case  is,  that 
it  seeks  to  withdraw  the  administration  of  Hill's  estate  from 
the  probate  court,  without  showing  any  special  reasons  there- 
for. 

In  Freeland,  executor,  etc.  v.  Dazy,  25  111.  294,  it  was  held, 
that,  while  it  could  not  be  questioned  that  the  court  of  chan- 
cery could,  in  the  exercise  of  its  general  jurisdiction,  take 
upon  itself  the  administration  of  estates,  yet  the  court  will 
not  exercise  this  jurisdiction,  except  in  extraordinary  cases, 
where  some  special  reasons  are  shown  to  exist  why  the  admin- 
istration should  be  withdrawn  from  the  probate  court. 
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This  bill  was  filed  by  complainant,  on  his  own  behalf  and 
that  of  all  other  creditors  of  the  estate,  making  the  adminis- 
trator a  party.  It  fails  to  show  when  letters  of  administra- 
tion were  issued,  or  that  the  two  years  had  elapsed  from  the 
time  they  were  issued,  or  any  legal  ground  or  reason  for  tak- 
ing administration  from  the  probate  court,  whose  remedy  was 
ample  for  the  case.     Han-is  v.  Douglas,  64  111.  466. 

The  demurrer  was   properly   sustained,  and  the  decree  of 

the  court  below  will  be  affirmed. 

Decree  affirmed. 


Frederick  Schweizer 


James  M.  Tracy. 

1.  Fraud — purchase  of  goods  on  false  representations  may  he  avoided  by 
vendor.  Where  a  purchaser  of  goods  represented  to  the  vendor  that  the 
stock  of  goods  he  then  had  on  hand  at  his  place  of  business,  amounted 
in  value  to  about  $4800 ;  that  he  had  a  considerable  amount  of  outstand- 
ing debts  due  him;  that  he  did  not  owe  to  exceed  $500,  and  this  in  Louis- 
ville, Ky.,  and  that  he  owed  nothing  anywhere  else,  and  thereby  obtained 
credit  for  goods  of  the  value  of  about  $1900,  which  he  had  shipped  to  his 
father-in-law,  in  whose  name  he  did  business,  while  the  fact  was,  that  at 
the  time  he  was  indebted  in  about  the  sum  of  $5000  to  merchants  in 
Chicago,  for  goods  before  sold  to  him,  some  of  which  was  then  due,  and 
did  not  have  the  amount  of  goods  he  represented:  Held,  that  no  title  to 
the  goods  sold  him  on  the  faith  of  these  false  atid  fraudulent  representa- 
tions passed,  but  that  the  purchase  was  voidable,  at  the  option  of  the 
vendor,  on  the  ground  of  fraud. 

2.  Same — right  of  innocent  purchaser  from  fraudulent  vendee.  Where  a 
person  who  has  purchased  goods  upon  false  and  fraudulent  representa- 
tions sells  them  to  an  innocent  purchaser  for  value,  before  they  are 
reclaimed  by  the  vendor,  such  innocent  purchaser  will  acquire  a  valid 
title. 

3.  Same — right  of  an  attaching  creditor  of  the  fraudulent  vendee.  But 
an  attaching  or  judgment  creditor  does  not  stand  in  the  position  of  an 
innocent  purchaser,  as  he  parts  with  nothing  in  exchange  for  the  prop- 
erty, and  does  not  take  it  in  satisfaction  of  his  debt.     He  takes  no  greater 
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interest,  or  better  title  in  the  property  than  his  debtor  has,  and  if  the 
debtor  has  purchased  by  means  of  false  and  fraudulent  representations, 
his  vendor  may  reclaim  the  goods  bj^  replevin  against  the  officer  seizing 
them  under  attachment  or  execution. 

4.  Same — distinguished  from  the  case  of  Burnett  v.  Robertson.,  5  Gilm.  282. 
In  Burnell  v.  Boiertson,  5  Gilm.  282,  the  debtor  had  a  valid  title  to  the  prop- 
erty attached,  and  the  controversy  was  between  an  attaching  creditor  and 
a  prior  purchaser  from  the  debtor,  who  had  not  obtained  possession  of  the 
property,  and  the  court  there  treated  the  attaching  creditor  as  a  subse- 
quent purchaser  having  first  obtained  possession.  But  this  case  is  distin- 
guishable  from  that  in  this,  that  the  debtor's  title  was  fraudulently 
obtained,  and  liable  to  be  avoided  by  his  vendor. 

5.  Error — admission  of  evidence.  Where  a  deposition  taken  in  another 
suit  was  permitted  to  be  read  in  evidence  against  a  party's  objection, 
and  it  did  not  appear  that  its  admission  injured  the  party  objecting,  it 
was  held,  no  ground  of  reversal. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  of  debt,  by  James  M.  Tracy,  coroner  of 
Champaign  county,  for  the  use,  etc.,  against  Frederick  Schwei- 
zer,  impleaded  with  Mack,  Stadler  &Co.,  of  Cincinnati,  Ohio. 
The  latter  were  not  served.  The  facts  of  the  case  are  stated 
in  the  opinion  of  the  court. 

Messrs.  Hoadly,  Johnson  &  Colston,  for  the  appellant. 

Messrs.  Sweet  &  Day,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  upon  a  replevin  bond,  which  had  been  given 
by  appellant  as  surety,  and  Mack,  Stadler  &  Co.,  as  princi- 
■  pals,  in  an  action  of  replevin,  commenced  by  the  latter  in  the 
circuit  court  of  Champaign  county,  on  the  22d  day  of  Octo- 
ber, 1872,  to  recover  a  lot  of  merchandise  previously  sold  by 
them,  and  then  in  the  possession  of  the  sheriff  of  said  county, 
taken  under  a  writ  of  attachment  against  the  vendee  of  the 
goods  from  Mack,  Stadler  &  Co.,  sued  out  October  18,  1872. 
Mack,  Stadler  &  Co.  having  been  nonsuited    in  their  action, 
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a  return  of  the  property  replevied  awarded,  and  failure  therein, 
this  suit  was  brought  against  the  principals  and  surety  in  the 
replevin  bond.  No  service,  however,  was  had  upon  Mack, 
Stadler  &  Co.,  nor  did  they  enter  their  appearance. 

Appellant  pleaded,  in  substance,  to  the  declaration,  under 
the  statute  in  that  behalf,  that  the  merits  of  the  suit  in 
replevin  were  not  determined  in  that  suit,  and  that  at  the 
time  of  the  commencement  thereof,  and  now.  Mack,  Stadler 
&  Co.  were,  and  are,  the  absolute  owners  of  the  goods 
replevied,  and  entitled  to  the  possession  of  the  same.  Upon 
replication  filed,  traversing  the  fact  of  such  ownership  and 
right  of  possession,  issue  was  joined,  and  upon  trial  by  the 
court  without  a  jury,  it  was  found  in  favor  of  the  plaintiff 
below,  and  judgment  rendered  for  $1198.58  damages,  from 
which  defendant  appealed. 

It  is  first  objected  that  the  court  below  erred  in  admitting 
in  evidence,  against  the  objection  of  the  defendant,  the  depo- 
sition of  Isaac  H.  Mack,  one  of  the  firm  of  Mack,  Stadler  & 
Co.,  which  had  been  taken  in  the  replevin  suit.  Upon 
perusal  of  the  deposition,  we  do  not  discover  in  it  anything 
of  such  injurious  effect  to  appellant  as  should  cause  a  reversal 
of  the  judgment,  even  wefe  the  deposition  improperly  admit- 
ted in  evidence.  We  will  not,  therefore,  stop  to  discuss  the 
question  of  its  admissibility. 

It  is  further  assigned  for  error  that  the  finding  of  the 
court  below  is  contrary  to  the  law  and  evidence. 

The  record  discloses  that  Mack,  Stadler  &  Co.  were  whole- 
sale dealers  in  clothing  in  the  city  of  Cincinnati;  that  one 
C.  K.  Weil,  doing  business  in  the  town  of  Urbana,  in  this 
State,  in  the  name  of  his  father-in-law,  Moses  Block,  pur- 
chased at  the  store  of  Mack,  Stadler  &  Co.,  on  the  6th  of 
September,  1872,  the  goods  which  were  afterwards  replevied, 
in  value  about  $1900,  on  credit,  stating  to  them  that  the  stock 
which  he  then  had  on  hand  at  Urbana  amounted  in  value  to 
about  $4800;  that  he  had  a  considerable  amount  of  outstand- 
ing  debts   due   him;    that   he  did  not  owe  to  exceed  $500, 
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and  this  in  Louisville,  and  that  he  owed  nothing  anywhere 
else.  The  fact  was,  that  Weil  was,  at  the  time,  indebted  in 
about  the  sura  of  $5000  to  merchants  in  Chicago  for  merchan- 
dise sold  to  him  prior  to  the  purchase  from  Mack,  Stadler  & 
Co.,  some  of  which  indebtedness  had  become  due,  and  the  in- 
ability to  obtain  further  credit  there  had  induced  him  to  resort 
to  the  Cincinnati  market,  for  the  purpose  of  getting  goods  on 
credit. 

We  have  no  doubt,  from  the  evidence,  that  the  representa- 
tions as  to  the  value  of  the  Urbana  stock,  and  the  amount  of 
the  indebtedness  thereon,  were  false  and  fraudulent,  and  that 
the  goods  were  sold  upon  the  faith  of  these  representations,  and 
that  no  valid  title  passed  to  the  purchaser,  but  that  the  pur- 
chase was  voidable,  at  the  option  of  the  vendors,  on  the 
ground  of  fraud  in  the  making  of  it,  whilst  the  property 
remained  in  the  hands  of  the  vendee. 

The  point  is  made,  by  appellee,  that  Weil  was  doing  busi- 
ness in  the  name  of  Block,  and  so  known  by  Mack,  Stadler 
&  Co.,  and  that  they  shipped  the  goods  in  the  name  of 
Block,  and  that  these  circumstances  should,  in  some  way, 
disentitle  Mack,  Stadler  &  Co.  to  question  the  validity  of 
the  purchase  from  them. 

Whether  Weil  was  acting  either  for  himself  or  as  agent 
for  Block,  is  immaterial.  In  either  case,  the  effect  upon  the 
sale,  of  the  fraud  and  false  representations,  would  be  the  same; 
it  being  manifest  that  the  goods  were  not  parted  with  because 
of  the  credit  given  to  either  Weil  or  Block,  but  because  of 
the  representations  of  the  value  of  the  Urbana  stock,  and  the 
amount  of  the  indebtedness  thereon. 

But  it  is  supposed  that  there  was  fraud  here  on  the  part 
of  Mack,  Stadler  &  Co.,  in  assisting  Weil  to  perpetrate  a 
fraud  upon  the  community,  which  should  debar  their  right 
to  avoid  the  sale.  The  matter  of  the  use  of  Block's  name  by 
Weil  in  the  manner  it  was,  was  understood  by  the  Chicago 
creditors,  as  well  as  by  Mack,  Stadler  &  Co.  It  was  not 
shown  how  any  one  was  defrauded,  or  likely  to  be  so,  by  the 
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joncliict  of  Mack,  Stadler  &  Co.  They  simply  knew  that 
{Veil  was  rarrvino;  on  business  in  the  name  of  Block,  and 
)oucrht  and  requested  the  goods  to  be  shipped  in  the  name  of 
he  latter;  that  Weil  was  owing  some  $500,  and  perhaps  that 
Block  was  insolvent. 

AVe  discover  nothing  in  this  Avhich  should  deprive  Mack. 
5tadler  &  Co.  of  redress  for  a  fraud  practiced  upon  them  in 
he  purchase  of  the  goods. 

Coming,  then,  to  the  conclusion,  which  we  do,  that  had 
Vlack,  Stadler  &  Co.  discovered  the  fraud  practiced  u]ion 
hem  whilst  the  goods  remained  in  the  hands  of  the  fraudu- 
ent  vendee,  and  replevied  them,  they  could  have  successfully 
naintained  their  action,  the  question  is  presented,  whether 
he  attaching  creditors  here,  or  the  sheriff,  by  virtue  of  his 
vrit  of  attachment,  acquired  any  other  or  greater  title  than 
he  fraudulent  vendee  possessed. 

Had  the  vendee,  befoi-e  the  reclaiming  of  the  goods  by 
Vlack.  Stadler  &  Co.,  sold  them  to  an  innocent  purchaser  for 
ralue,  no  doubt,  under  the  decisions  of  this  court,  the  pur- 
chaser would  have  acquired  a  valid  title  to  the  goods.  Jen- 
lings  V.  Gage  ei  al.  13  111.  610;  M.  C.  R.  R.  Co.  v.  Phillips 
i  al.  60  id.  190;  Young  et  al.  v.  Bradley  et  al.  68  111.  553. 
rhe  case  of  Burnell  v.  Robertson,  5  Gilm.  282,  is  cited  as 
sustaining  the  doctrine  that  an  attaching  creditor  stands  in 
;he  light  of  a  purchaser,  and  is  to  be  protected  as  such.  That 
^■as  a  case  where  a  debtor  had  title  to  the  property,  and  the 
controversy  was  between  a  prior  purchaser  from  the  debtor, 
ivho  had  not  obtained  possession  of  the  property,  and  a  sub- 
sequent attaching  creditor:  and  in  reference  to  such  a  state 
)f  facts,  the  court  say  :  "  In  case  of  two  sales  of  personal 
property,  both  equally  valid,  his  is  the  better  right  who  first 
^ets  possession  of  the  property,  and  the  attaching  creditor 
stands  in  the  light  of  a  purchaser,  and  is  to  be  protected  as 
juch."  That  is,  the  attaching  creditor  stands  in  the  light  of 
i  purchaser,  not  necessarily  as  against  the  world,  but  as 
igainst  another  purchaser,  the  creditor  having,  by  virtue  of 
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his  attachment,  first  obtained  possession  of  the  property;  thus 
acknowledging  the  common  doctrine  respecting  the  sale  of 
personal  property,  that  a  sale  without  the  delivery  of  posses- 
sion, is  void  as  against  subsequent  purchasers  and  creditors. 
This  is  the  full  import  of  that  decision. 

But  in  the  case  at  bar,  the  only  title  of  the  debtor  is  one 
acquired  by  fraud  and  false  representations,  and  voidable  at  the 
option  of  his  vendors.  The  general  expression  used  in  the 
case  cited  is  to  be  understood  with  reference  to  the  facts  of 
that  case,  and  is  not  authority  in  support  of  the  view  that 
an  attaching  creditor,  under  the  circumstances  of  such  a  case 
as  the  present,  as  against  the  vendor,  stands  in  the  same  posi- 
tion as  an  innocent  purchaser  for  value. 

In  3Iartin  v.  Dryden  et  al.  1  Gilm.  188,  where  there  had 
been  a  sale  and  conveyance  of  real  estate,  but  the  deed  not 
recorded,  this  court  held  that  an  attaching  creditor,  without 
notice  of  the  prior  deed,  would  hold  the  land  as  against  the 
prior  purchaser;  but  that  was  under  our  recording  act,  con- 
taining the  provision  that  all  deeds  and  title  papers  shall  take 
effect  and  be  in  force  from  and  after  the  time  of  filing  the 
same  for  record,  and  not  before,  as  to  all  creditors  and  subse- 
quent purchasers,  without  notice;  and  as  to  them,  all  such 
deeds  and  title  papers  shall  be  adjudged  void,  until  the  same 
shall  be  filed  for  record  in  the  county  where  the  land  may  lie. 
Gale's  Stat.  664,  sec.  5. 

In  the  cases  above  cited,  the  attachments  were  sustained, 
against  prior  purchasers  in  obedience  to  plain  rules  of  law. 
In  the  first  case,  the  rule  of  the  common  law  made  the  prior 
sale  of  the  goods  without  the  delivery  of  possession,  void  as 
against  creditors.  In  the  second  case,  a  statutory  enactment 
declared  the  prior  deed  void  as  to  creditors  until  it  was 
recorded. 

But  in  the  case  before  us,  the  attaching  creditor  has  no 
such  plain  rule  of  law  to  invoke  in  his  behalf.  He  can  cite 
the  doctrine  that  where  personal  property  has  been  obtained 


1875.]  ScHWEizER  I'.  Tracy.  351 

Opinion  of  the  Court. 

by  means  of  a  fraudulent  purchase,  a  bona  fide  purchaser  there- 
of from  the  fraudulent  vendee,  for  a  valuable  consideration, 
without  notice,  will  acquire  a  good  title;  but  that  does  not 
embrace  the  case  of  a  mere  attaching  creditor.  He  can  not 
be  regarded  as  such  a  purchaser,  or  be  viewed  like  a  mort- 
gagee, who  is  considered  a  quasi  purchaser.  The  claim  of  an 
attaching  creditor  to  protection  is  not  of  equal  strength  with 
that  of  a  bona  fide  purchaser  for  a  valuable  consideration. 
He  parts  with  nothing  in  exchange  for  the  property,  nor  does 
he  take  it  in  satisfaction  of  any  precedent  debt.  The  prop- 
erty is  merely  seized  for  the  purpose  of  having  it  afterward 
so  appropriated.  The  attaching  creditor,  by  means  of  his 
attachment,  obtains  but  a  lien.  It  is  a  well  settled  rule,  cer- 
tainl)^  of  equity,  that  the  general  assignees  of  a  bankrupt  take 
his  estate  subject  to  every  equitable  claim  which  exists 
against  it  by  third  persons  ;  and  so  it  is  with  judgment  cred- 
itors, as  respects  the  lien  of  their  judgments.  Ex 'parte  Howe, 
1  Paige,  125. 

As  to  such  assignees,  the  Supreme  Court  of  the  United 
States  say :  In  cases  like  this  the  assignee  stands  in  the  place 
of  the  bankrupt;  his  rights  are  their  rights;  and  theirs,  like 
the  lien  of  judgments  at  law,  are  subordinate  to  all  the  prior 
liens,  legal  and  equitable,  upon  the  property  in  question. 
Gibson  v.  Warden,  14  Wall.  249. 

In  Tousley  v.  Tousley,  5  Ohio  St.  78,  it  was  held  that  a 
judgment  creditor  is  not  a  purchaser,  nor  entitled  to  the 
privileges  of  that  position.  It  is  there  said :  So  far  as  the 
statute  goes,  in  giving  him  (a  judgment  creditor)  a  preference 
over  mortgages  not  perfected  by  delivery  to  the  recorder,  his 
rights  are  absolute,  but  for  everything  else,  he  is  remitted  to 
general  principles ;  and  upon  general  principles,  it  is  very 
clear  that  he  acquires  a  lien  only  upon  the  interest  of  his 
debtor,  and  is  bound  to  yield  to  every  claim  that  could  be 
successfully  asserted  against  him.  See  also,  Drake  on  Attach- 
ment, sec.  220 ;  Nathan  v.  Giles,  5  Taunt.  558. 
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The  only  difference,  as  affects  the  present  question,  between 
the  lien  of  a  judgment,  and  one  acquired  by  attachment,  is, 
that  one  is  general  and  the  other  specific.  "We  are  unable 
to  see  that  this  distinction  should  change  the  rule  in  its  appli- 
cation to  a  case  like  the  present.  Nothing  was  here  attached 
but  the  interest  of  the  debtor  and  fraudulent  vendee  in  the 
property  seized.  He  had  not  an  absolute  title,  but  only  a 
voidable  one,  subject  to  be  avoided  by  the  defrauded  vendors. 
The  same  right  of  avoidance  of  the  fraudulent  purchase  which 
they  had  against  the  fraudulent  vendee  himself,  we  are  of 
opinion,  existed  against  his  attaching  creditors.  Had  he 
made  an  assignment  of  the  property  for  the  benefit  of  these 
attaching  creditors,  the  assignee  would  have  taken  only  such 
interest  as  the  assignor  had  in  the  property — his  voidable 
interest.  We  can  not  see  upon  what  principle  the  creditors 
could  acquire  any  greater  interest  by  the  levy  of  an  attach- 
ment to  secure  the  payment  of  tlieir  claims,  than  they  would 
have  done  by  a  voluntary  conveyance  made  by  the  debtor 
himself  for  the  same  purpose.  It  is  the  general  rule,  that  a 
better  title  is  not  obtainable  from  any  one  than  he  possesses. 
There  are  exceptions,  but  the  levying  of  an  attachment  comes 
within  none  of  the  recognized  exceptional  instances,  where 
one  can  acquire  from  another  a  greater  interest  in  property 
than  such  other  himself  possesses. 

We  perceive  no  laches  on  the  part  of  the  vendors  in  the 
exercise  of  their  right  of  avoiding  the  sale. 

It  follows,  then,  that  the  right  of  possession  and  property 
in  the  goods  was  in  Mack,  Stadler  &  Co.,  that  their  suit  of 
replevin  was  rightly  brought,  and  that  there  is  no  liability 
upon  the  replevin  bond  for  the  non-return  of  the  property 
replevied. 

The  finding  and  judgment  of  the  court  below  being  mani- 
festly against  the  evidence,  the  judgment  is  reversed. 

Judgment  reversed. 
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The  City  of  Champaign 

V. 

RoBEET  MoMuEEAY,  Trustee,  etc. 


i 

1.  Case — evidence  under  general  issue.  Under  the  plea  of  not  guilty, 
in  an  action  on  the  case,  the  defendant  ma}'  not  only  put  the  plaintiff  upon 
proof  of  the  whole  charge  contained  in  the  declaration,  but  may  also  give 
in  evidence  any  justification  or  excuse. 

2.  In  an  action  on  the  case  for  an  injury  to  premises,  the  declaration 
alleged  in  the  first  count  that  the  premises,  at  the  time  of  the  injury,  were 
in  the  possession  of  tenants,  and  that  the  plaintiff,  as  trustee,  had  the  rever- 
sion thereof,  and  in  the  other  counts  alleged  that  the  plaintiff,  as  trustee, 
was  in  the  possession  thereof.  The  defendant  filed  the  general  issue: 
Held,  that  it  was  incumbent  on  the  plaintiff  to  prove  either  a  legal  title  or 
an  actual  possession  of  the  property. 

3.  Possession — kind  of,  necessary  to  maintain  suit  for  injury.  Where 
possession  of  land  is  relied  on  for  any  legal  purpose,  in  the  absence  of 
paper  title,  it  must  be  an  actual,  and  not  a  constructive,  possession. 

Appeal  from  the  Circuit  Court  of  Champaign  county  ;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Robert  McMur- 
ray,  as  trustee  of  Eliza  B.  and  Charles  M.  McLaurie,  against 

,  the  city  of  Champaign,  for  an  injury  caused  to  a  certain  build- 
ing by  a  change  in  the  grade  of  a  street  so  as  to  throw  a  quan- 
tity of  water  upon  the  premises.       A  verdict  was  returned 

;  and  judgment  rendered  in  favor  of  the  plaintiff  for  $768 
and  costs.     Defendant  appealed. 

Mr.  J.  S.  Wolf,  and  Messrs.  Sweet  &  Day,  for  the  appel- 
lant. 

Messrs.  Black  &  Gere,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

In  the  first  count  of  the  declaration   it  is  alleged  that  the 

premises  claimed  to  have  been   injured  were,  at  the  time  the 
23— 76th  III. 
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injury  was  comraitfeed,  in  the  possession  of  tenants,  and  that 
the  plaintiff,  as  trustee  for  Eliza  D.  and  Charles  McLaurie, 
had  the  reversion  thereof. 

In  the  remaining  counts,  the  allegation  is,  that  the  plain- 
tiff, as  trustee,  was  in  possession  of  the  premises. 

The  defendant  pleaded  not  guilty.  No  evidence  was  offered 
of  title  or  of  actual  possession  in  the  plaintiff,  as  alleged  in 
the  declaration.  , 

The  court,  at  the  instance  of  the  plaintiff,  among  other 
things,  instructed  the  jury  "that  the  question  of  ownership  of 
the  property  is  not  in  issue  in  this  case — that  the  same  is 
admitted  by  the  pleadings." 

We  are  of  opinion  that  the  giving  of  this  instruction  was 
error. 

The  rule  at  common  law  is,  that,  under  the  plea  of  not 
guilty,  in  an  action  on  the  case,  the  defendant  may  not  only 
put  the  plaintiff  upon  proof  of  the  whole  charge  contained  in 
the  declaration,  but  may  also  give  in  evidence  any  justifica- 
tion or  excuse.  1  Chitty's  Pleadings  (7th  Am.  from  the  6th 
London  Ed.)  527. 

The  English  rule,  that,  "in  actions  on  the  case,  the  plea  of 
not  guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty 
or  wrongful  act  alleged  to  have  been  committed  by  the  defend- 
ant, and  not  of  the  facts  stated  in  the  inducement,"  etc.,  was 
adopted  by  the  judges  at  Hilary  term,  -tth  William  IV,  pur- 
suant to  the  statute  of  3d  and  4th  William  IV,  1  Chitty's 
Pleadings,  737,  and  has  never  been  adopted  by  .statute  in  this 
State. 

It  was  incumbent  on  the  plaintiff  to  make  proof,  under  his 
declaration,  either  of  a  legal  title  to,  or  the  actual  possession 
of,  the  property  claimed  to  have  been  injured.  Gardner 
V.  Heartt,  1  Comstock,  528  ;  2  Greenleaf 's  Evidence,  sec.  230,1 
b;  Gardner  v.  Heartt,  2  Barb.  165;  Schenck  v.  OuUrell,  l\ 
Dutcher  (New  Jersey),  5. 

Where  possession,  alone,  of  land  is  relied  upon  for  any  legal 
purpose,  in  the  absence  of  paper  title,  it  must  be  an  actual. 
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and  not  a  constructive,  possession.  Webby.  Sturievant,  1  Seam. 
182;  ///  31.  F.  Ins.  Co.  v.  Marseilles  Manufacturing  Co.  1  Gil- 
man,  266. 

The  proof  in  this  respect  was  clearly  insufficient. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Oliver  P.  Canterberry 

V. 

Charles  Miller. 

1.  Contract — constmction.  Where  two  instruments  in  writing  are 
made  at  the  same  time,  relating  to  the  same  subject  matter,  they  may  be 
regarded  as  a  single  instrument  and  construed  together. 

3.  Where  the  language  of  a  written  contract  is  unequivocal,  although 
the  parties  may  have  failed  to  express  their  real  intentions,  there  is  no 
room  for  construction,  and  the  instrument  will  be  enforced  according  to 
its  legal  eflfect. 

3.  Same — must  be  between  two  or  more  parties.  In  a  suit  by  the  plain, 
tifl"  to  recover  the  price  of  hogs  sold,  where  the  defendant  refused  to  ac- 
cept and  pay  for  the  same,  the  written  contract  showed  that  the  plaintiff 
bought  the  hogs  of  himself,  and  that  the  defendant  sold  the  same  number 
of  hogs  to  himself;  in  other  words,  it  appeared  that  each  party  signed  the 
writing  the  other  should  have  executed :  Held,  that  the  plaintiff  could 
not  recover,  and  that  the  contract  was  properly  excluded  by  the  court. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zaxe,  Judge,  presiding. 

Messrs.  Cullom,  Scholes  &  Mather,  for  the  appellant. 

Messrs.  Math  en  y  &  McGdire,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellant,  in 
the  circuit  court  of  Sangamon  county,  against  appellee,  to 
recover  for  a  breach  of  a   contract,    in    and  by  which  it  is 
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claimed  by  apj)el]ant  he  sold  appellee  100  head  of  hogs  for  a 
certain  price,  and  to  be  delivered  at  a  certain  time  and  place, 
which  appellee  failed  and  refused  to  accept  and  pay  for  ac- 
cording to  the  terms  of  the  conti'act. 

In  support  of  the  contract  sued  upon,  appellant  testified 
that,  on  the  30th  day  of  April,  1873,  he  and  appellee  made  a 
contract  in  writing  in  regard  to  the  sale  of  the  hogs,  and  that 
he  signed  and  delivered  to  appellee  the  following  writing  : 

"I  have  this  day  bought  of  0.  P.  Canterbevry  100  head  of 
hogs,  to  average  225  lbs.  and  over,  to  be  delivered  at  Sher- 
man between  the  1st  and  20th  of  July,  at  my  option.  The 
hogs  to  be  weighed  on  his  scales,  and  delivered  at  /w's  expense. 
All  the  above  hogs  to  be  well  fatted,  no  sows  to  show  pigs, 
no  stags  or  boars.  For  which  J  agree  to  pay  $4.50  per  hun- 
dred lbs.  on  delivery. 

This  30th  day  of  April,  1873. 

O.  P.  Canterberry." 

And  that,  at  the  same  time,  appellee  signed  and  delivered 
to  him  a  writing,  as  follows  : 

"/have  this  day  so/d  to  Charles  Miller  100  head  of  hogs,  to 
average  225  lbs.  and  over.  The  hogs  to  be  weighed  at  my 
scales,  and  delivered  at  Sherman  at  my  expense,  between  the 
1st  and  20th  of  July,  at  his  option.  All  the  above  hogs  to  be 
well  fatted,  no  sows  to  show  pigs,  no  stags  or  boars.  For 
which  he  agrees  to  pay  $4.50  per  hundred  lbs.  on  delivery. 

This  30th  day  of  April,  1873. 

Charles  Miller." 

These  writings  were  offered  in  evidence  by  appellant^  but 
were  excluded  by  the  court,  and  no  other  evidence  having 
been  introduced  by  appellant  in  support  of  the  contract  de- 
clared upon  in  the  declaration,  the  jury  returned  a  verdict  in 
favor  of  appellee,  upon  which  the  court  rendered  judgment. 

The  only  question  presented  by  the  record  is,  whether 
these  writings  constitute  a  valid  contract  between  the  parties. 
The  two  instruments  having  been  made  at  the  same  time,  and 
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relating  to  the  same  subject  matter,  may  be  regarded  as  a  sin- 
gle instrument,  and  construed  together. 

But  when  viewed  in  this  manner,  do  they  constitute  a  con- 
tract that  can  be  enforced  in  a  court  of  law? 

A  contract  is  defined  to  be  an  agreement  of  two  or  more 
persons  upon  a  sufficient  consideration  to  do  or  not  to  do  a 
particular  thing.     2  Kent,  450. 

But  these  papers,  offered  in  evidence  as  a  contract,  do  not 
appear  to  be  an  agreement  between  two  or  more  parties.  The 
one  signed  by  appellant,  Canterberry,  reads  that  he  has  bought 
of  himself  100  head  of  hogs,  for  which  he  agrees  to  pay  himself 
$4.50  per  hundred.  The  one  executed  by  appellee,  Miller, 
reads  that  he  has  sold  to  himself  100  head  of  hogs,  for  which 
he  agrees  to  pay  $4.50  per  hundred. 

The  language  used  in  these  instruments  is  clear  and  pointed, 
no  ambiguity  exists,  and  it  is  as  clearly  expressed  as  words  can 
do  it,  that  appellant  buys  of  himself,  and  that  appellee  sells 
to  himself  a  certain  number  of  hogs,  and  we  are  aware  of  no 
rule  of  construction  by  which  we  can  hold  this  to  be  a  con- 
tract wherein  appellant  sells  and  appellee  buys  a  certain 
quantity  of  hogs. 

It  is  no  part  of  the  duty  of  courts  to  make  contracts  for  par- 
ties, and  we  are  aware  of  no  manner  in  which  these  instru- 
ments can  be  held  to  be  a  contract  between  appellant  and 
appellee,  unless  the  court  should  make  a  radical  alteration  in 
the  terms  of  the  two  instruments. 

In  Benjamin  v.  McGonnell,  4  Gilm.  436,  it  was  held  that,  in 
the  construction  of  a  contract,  where  the  language  used  was 
ambiguous,  courts  uniformly  endeavor  to  ascertain  the  inten- 
tion of  the  parties,  and  to  give  effect  to  that  intention.  But 
where  the  language  is  unequivocal,  although  the  parties  may 
have  failed  to  express  tlieir  real  intentions,  there  is  no  room 
for  construction,  and  the  legal  effect  of  the  agreement  must 
be  enforced. 

It  is,  no  doubt,  true,  that  these  parties  failed  to  express  iu 
the  instruments  executed   what  they  actually  intended,    but 
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that  is  their  misfortune.  The  wording  is  such  that  no  action 
can  be  maintained  upon  them  in  their  present  form.  They 
are  void  for  uncertainty,  and  the  circuit  court  did  not  err  in 
excluding  them  from  the  consideration  of  the  jury. 

The  judgment  of  the  circuit  court  will  therefore  be  affirmed. 

Judgment  affirmed. 


Heman  Allen  et  al. 

V. 

Joseph  Hartfield. 

1.  Sale — right  to  possession.  Where  a  bill  of  sale  of  horses  acknowl- 
edged  the  receipt  of  $20,  and  provided  for  the  payment  of  $255,  the  bal. 
ance,  in  three  days  after  its  date,  but  fixed  no  time  for  the  delivery  of  the 
horses,  which  were  left  with  the  seller:  Held,  that  it  did  not  show  a  sale 
on  credit,  and  that  the  seller  was  not  bound  to  deliver  possession  until  pay- 
ment was  made  or  tendered. 

2.  Same — rescission,  where  possession  obtained  in  fraud  of  seller^s  rights. 
Where  a  sale  of  horses  was  made  for  cash  on  delivery,  and,  when  taken  to 
the  purchaser,  he  directed  the  seller  to  put  them  in  the  stable  and  come  to 
the  purchaser's  house  for  his  pay,  and  at  the  house  he  oft'ered  the  seller 
his  own  notes  in  payment,  which  the  latter  declined  to  accept,  but  de- 
manded the  money  or  the  horses,  it  was  held,  that  if  the  purchaser  obtained 
possession  without  intending  to  pay  in  money,  it  was  in  violation  of  the 
contract,  and  in  fraud  of  the  seller's  rights,  and  the  latter  had  a  right  to 
rescind  the  contract  and  sue  for  and  recover  his  horses  or  their  value. 

3.  Agent — liability  of,  for  aiding  in  the  fraud  of  his  principal.  Where 
a  purchaser  fraudulently  obtains  possession  of  horses  bought  by  him, 
which  he  refuses  to  deliver  up,  and  A  sends  the  horses  to  his  brother  with 
a  letter  not  to  give  them  up  without  A's  order,  and  the  latter  concealed 
the  horses  and  refused  to  give  them  up :  Held,  that  A  and  his  brother,  if 
not  liable  as  principals,  were  certainly  liable  in  trover  as  agents  of  the 
fraudulent  purchaser  in  carrying  out  a  common  purpose. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  au  action  of  trover,  brought  by  Joseph  Hartfield 
against  Heman   Allen,  J.  B.  Maun   and  William    H.  Mann. 
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The  proof  showed  that  the  plaintiff  sold  the  defendant  Allen 
two  horses,  evidenced  by  the  following  bill  of  sale : 

"This  is  to  certify  that  I.  Joseph  Hartfield,  have  this  day 
sold  to  Hemau  Allen  two  gray  horses,  named  Billy  and  Mack, 
and  have  received  $20  on  the  same,  and  the  balance  to  be 
paid  the  21st  of  November,  1873.  Balance  due  J.  H.  Hart- 
field, $255.     Cropsy,  Nov.  18,  1873. 

his 

Joseph  +  Hartfield." 

maxk 

The  horses  were  left  with  the  plaintiff.  In  December  he 
took  the  horses  to  Allen's  premises,  and,  by  direction  of  Allen, 
put  them  in  his  stable  and  went  to  his  house  for  the  pay. 
Allen  then  tendered  him  three  notes  on  the  plaintiff,  which  he 
got  of  James  B.  Mann.  The  plaintiff  refused  to  take  them 
in  payment,  and  demanded  the  money  or  the  return  of  his 
horses.  The  other  facts  are  stated  in  the  opinion.  On  the 
trial  the  court  gave  the  following,  among  other  instructions, 
for  the  plaintiff: 

"  The  court  instructs  the  jury  that,  by  the  written  contract 
in  evidence,  Hartfield  was  to  deliver  the  horses  on  the  21st 
day  of  November,  to  Allen,  and  that  Allen  was  to  pay  Hart- 
field $255  in  money  on  delivery.  It  was  not  a  sale  on  credit, 
and  Allen  had  no  right  to  the  possession  of  the  horses  with- 
out the  payment  of  the  $255  in  money;  and  if  Allen  obtained 
the  possession  of  the  horses  without  the  intention  of  paying 
the  money,  then  such  possession  was  obtained  by  fraud,  and 
the  property  in  the  horses  did  not  pass  to  Allen  by  such 
delivery.^' 

The  jury  found  the  defendants  guilty,  and  assessed  the 
plaintiff's  damages  at  $269.  The  court  overruled  motions  for 
a  new  trial  and  in  arrest  of  judgment,  and  rendered  judgment 
on  the  verdict,  and  the  defendants  appealed  to  this  court. 

Messrs.  Stevenson  &  Ewing,  for  the  appellants. 

Messrs.  Williams,  Burr  &  Capex,  for  the  appellee. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  that  Allen,  on  the  18th  day  of  November,  1873, 
purchased  of  appellee  two  horses  for  $275,  and  paid  him  $20 
on  the  purchase.  He  took  from  appellee  a  written  bill  of 
sale,  which  states  that  the  balance  was  to  be  paid  on  the  21st 
of  that  month.  In  December  appellee  placed  the  horses  in 
Allen's  hands,  who  directed  him  and  his  son  to  put  the  horses 
in  the  stable  and  go  to  the  house  and  get  his  pay.  They  did 
as  directed,  but  when  appellee  went  to  the  house  for  his  pay, 
Allen  offered  him  three  notes  on  appellee,  which  he  refused 
to  receive,  and  which  he  claimed  he  did  not  owe.  Appellee 
demanded  the  horses  or  the  money,  but  Allen  informed  him 
he  could  have  neither. 

It  seems  that  a  messenger  was  sent  with  the  horses  to  James 
B.  Mann,  of  whom  Allen  had  obtained  the  notes,  for  instruc- 
tions. He  wrote  a  letter  to  his  brother,  Wra.  H.  Mann,  and 
gave  the  messenger  $5.  When  the  horses  were  demanded  of 
Wm.  H.  he  said  that  a  young  man  had  brought  them  there 
with  a  letter  from  his  brother  not  to  let  any  one  have  them 
without  a  letter  from  him.  James  B.  Mann  testified  that  he 
wrote  the  letter  to  his  brother,  and  gave  the  messenger  $5  for 
expenses;  but,  when  inquired  of  by  young  Hartfield,  he  denied 
knowing  where  the  horses  were. 

Hartfield  brought  an  action  of  trover  against  Allen  and  the 
two  Manns. 

On  a  trial  in  the  court  below,  the  jury  found  for  the  plain- 
tiff, and.  after  overruling  a  motion  for  a  ueW  trial,  the  court 
rendered  a  judgment  in  his  favor,  from  which  this  appeal  is 
prosecuted. 

There  is  no  ground  for  holding  that  this  was  a  sale  on 
credit.  The  bill  of  sale  will  bear  no  such  construction.  By 
it  the  balance  of  the  money  was  to  be  paid  on  the  21st  dav 
of  November,  three  days  after  the  sale.  No  time  was  fixed 
for  a  delivery  of  the  horses.     Hence  the  law  implies  that  they 
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were  not  to  be  delivered  until  the  money  was  paid;  that  they 
were  to  be  simultaneous  acts,  and  that  the  vendor  could  not 
be  compelled  to  deliver  them  until  payment  was  made,  or  tlie 
price  tendered  at  or  after  the  time  fixed  for  payment. 

It  may  be  that  the  title  vested  in  Allen,  subject  to  be 
defeated  by  a  non-compliance  with  his  part  of  the  agreement. 
But  even  if  that  be  true,  he  had  no  right  to  possession  until 
he  paid  the  money.  Appellee  had  not  agreed  to  take  notes, 
even  his  own,  in  payment  for  the  horses.  Allen  had  not 
even  alluded  to  the  notes.  Hence  it  was  money  for  which 
appellee  sold  the  horses,  and  Allen  had  no  right  to  possession 
until  he  paid  or  tendered  the  money.  If  Allen  obtained  pos- 
session of  the  horses  without  intending  to  pay  for  them  in 
money,  it  was  in  violation  of  the  contract,  and  in  fraud  of 
appellee's  rights,  and  he  then  had  a  right  to  rescind  the  contract 
and  sue  for  and  recover  the  horses  or  their  value.  In  this 
view  of  the  contract,  the  instruction  given  for  appellee,  and 
which  appellants  question,  was  correct  and  properly  given. 

It  is  next  urged  that  the  evidence  is  not  sufficient  to  sustain 
the  verdict  against  the  two  Manns.  We  fail  to  see  why. 
They  acted  in  the  matter  as  though  they  were  principals,  but 
if  not,  they  certainly  were  agents  of  Allen.  One  of  them 
directed  the  other  to  hold  and  not  give  them  up  unless  upon 
a  letter  from  him,  and  he  furnished  money  to  pay  the  expen- 
ses in  taking  the  horses  to  a  place  of  concealment.  And  his 
brother,  to  whom  he  sent  the  horses,  refused,  on  demand,  to 
give  them  up  to  the  owner.  If  James  had  no  interest  in 
them,  or  was  not  aiding  Allen  to  thus  obtain  the  horses,  why 
did  Allen  send  the  messenger  to  James  for  money  and  instruc- 
tions as  to  what  he  should  do  with  the  horses? 

We  regard  the  evidence  as  abundant  to  connect  the  Manns 
with  the  fraud,  either  as  principals  or  active  agents  in  carry- 
ing out  the  common  purpose,  and  the  judgment  is  manifestly 
just,  and  it  must  be  affirmed. 

Judgment  ajiniud. 


k 
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George  Milmine  et  al. 

V. 

A.  C.  BuEisTHAM  et  al. 

1.  Mistake — correction  as  against  subsequent  purchaser.  Wliere  a  mis- 
take was  made  in  the  description  of  land  in  a  conveyance  and  in  a  mort- 
gage given  to  secure  the  payment  of  money,  and  possession  was  taken  of 
the  land  intended  to  have  been  conveyed,  and  upon  discovery  of  the 
mistake  the  grantor  executed  a  conveyance  for  the  land  actually  sold,  it 
was  held,  that  the  mortgagee,  on  bill  to  have  his  mortgage  corrected,  had  a 
superior  equity  to  a  judgment  creditor  who  had  notice  of  the  mistake 
before  the  making  of  the  second  deed,  and  who,  after  such  notice,  caused 
his  execution  to  be  levied  upon  the  land,  and  also  against  his  assignee, 
who  procured  a  sheriff's  deed. 

3.  Judgment  creditor.  A  judgment  creditor  has  no  equities  supe- 
rior to  a  bona  fide  purchaser,  and  whatever  notice  will  affect  the  latter, 
must  in  like  manner  affect  the  former. 

Appeal  from  the  Circuit  Court  of  Champaign  county; 
the  Hon.  Lyman  Lacky,  Judge,  presiding. 

This  was  a  bill  in  equity,  by  George  Milmine  and  Edward 
C.  Bod  man,  against  A.  C.  Burnham,  Robert  F.  Davidson, 
James  Surplis,  Catharine  Surplis,  his  wife,  Harmond  Stevens 
and  Daniel  Buskirk,  for  the  correction  of  a  mistake  in.  and 
a  foreclosure  of  a  mortgage  given  by  Surplis  and  wife  to  the 
complainants.  The  opinion  of  the  court  states  the  material 
facts. 

Mr.  A.  J.  Gallagher,  and  Mr.  J.  S.  Jones,  for  the  appel- 
lants. 

Messrs.  Sweet  &  Day,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

On  the  hearing  of  this  cause,  the  court  found  certain  facts, 
and  by  stipulation  of  parties  it  is  agreed  the  evidence  intro- 
duced sustains  the  finding.  The  facts  out  of  which  the  con- 
troversy arose  being  uncontroverted,  a  brief  statement  may 
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be  made:  In  1867,  one  William  A.  Conkey  sold  a  tract  of 
land  to  James  Surplis,  but  in  making  the  deed  an  error 
occurred  in  the  description ;  the  description  given  in  the 
deed  located  it  in  a  quarter  section  in  which  Conkey  owned 
no  land.  Xo  other  error  occurred  in  the  description.  Sur- 
plis. however,  Avith  the  consent  of  the  grantor,  took  posses- 
sion, and  in  fact  occupied  the  land  actually  sold  to  him. 

While  in  possession  of  this  land,  Surplis,  to  secure  his 
indebtedness  to  complainants,  executed  to  them  a  mortgage 
on  the  land  he  had  purcliased  of  Conkey,  but  by  the  same 
erroneous  description  contained  in  the  deed.  Default  having 
been  made,  complainants  filed  a  bill  to  foreclose  this  mort- 
gage, and  obtained  a  decree.  Soon  after  this  decree  was 
rendered,  the  mistake  in  the  description  of  the  land  as  given 
in  the  deed  and  mortgage  was  discovered,  and  on  the  19th  of 
December,  1869,  Conkey  made  another  deed  to  Surplis  to 
correct  the  erroneous  description. 

At  the  October  term,  1869,  of  the  circuit  court  of  Cham- 
paign county,  in  which  the  land  is  situated,  and  where  the 
parties  reside,  defendants  Burnham  and  Davidson  obtained  a 
judgment  against  Surplis  and  others.  That  term  of  the 
court  closed  on  the  17th  day  of  November,  but  at  that  time 
the  judgment  creditors  had  no  notice  of  the  mistake  in  the 
description  of  the  land,  either  in  the  deed  or  mortgage. 

The  court  found,  and  the  stipulation  concedes  it,  they  had 
"full  notice"  of  the  mistake  in  the  mortgage  prior  to  the 
19th  day  of  December,  1869,  the  day  on  which  Conkey  made 
Surplis  a  new  deed  correcting  the  erroneous  description  in  the 
first  deed. 

On  the  5th  day  of  January,  1870,  the  execution,  which  had 
previously  been  issued  on  the  judgment  in  favor  of  Burnham 
and  Davidson  against  Surplis  and  others,  was  levied  upon  the 
land  in  controversy;  was  afterwards  sold,  and  purchased  by 
plaintiffs  in  the  execution.  The  certificate  of  purchase  was 
afterwards  assigned  to  Swearingen,  and  the  land  not  having 
been  redeemed,  he  obtained  a  sheriff's  deed. 
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The  single  question  that  arises  on  this  record  is,  who  has 
the  superior  equities— the  mortgagees  or  th^e  judgment  credi- 
tors, or  their  assignee,  who  stands  in  their  shoes? 

The  judgment  creditors  maintain  tliey  had  no  notice  of  the 
interest  of  the  mortgagees  on  the  17th  day  of  November, 
when  their  judgment  became  a  lien  on  the  property  of  Sur- 
plis  ;  and  the  lien  having  once  attached,  it  must  prevail 
over  anv  rights  of  complainants  acquired  under  the  previous 
mortgage  conveying  the  land  to  them  by  an  erroneous  de- 
scription. We  can  not  concur  in  this  view  of  the  case.  At 
that  date,  the  legal  title  to  the  land  was  not  in  Surplis.  He 
had  been  the  owner  of  the  equitable  title,  but  had  parted  with 
it  by  his  grant  to  complainants.  However,  he  was  still  the 
owner  of  an  equity  of  redemption,  and  was  in  possession. 
All  the  judgment  could  become  a  lien  upon,  was  his  equity 
of  redemption.  Whatever  interest  he  had  could  only  be 
known  by  inquiry  of  him  upon  the  premises,  and  such  inquiry 
would  have  disclosed  the  fact  he  had  previously  conveyed  his 
equitable  title  to  complainants  by  mortgage  deed.  Before 
the  legal  title  became  vested  in  Surplis  under  Conkey's 
second  deed,  the  judgment  creditors  had  "full  notice"  of 
the  interest  of  complainants — that  Surplis  had  mortgaged 
the  land  to  them,  but  by  an  erroneous  description.  It  was 
after  notice  they  caused  the  levy  and  sale  to  be  made. 

Under  our  statute,  a  purchaser  and  a  judgment  creditor 
having  a  lien,  stand  upon  the  same  equity.  3Iassey  y.Westcott, 
40  111.  160.  This  is  the  most  favorable  view  of  the  law  de- 
fendants can  insist  upon.  It  can  not  be  justly  claimed  a 
judgment  creditor  has  any  equities  superior  to  a  bona  fide 
purchaser.  Whatever  notice  would  affect  the  latter,  must  in 
like  manner  affect  the  former.  Surplis  had  no  title  of  record, 
and  the  extent  of  his  interest  could  only  be  known  by  in- 
quiry of  him  on  the  premises.  As  we  have  before  said, 
inquiry  would  have  disclosed  the  fact  he  owned  nothing  but 
an  equity  of  redemption,  having  previously  conveyed  what- 
ever title  he  had  to  complainants  by  mortgage  deed.     With 
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what  show  of  justice  can  it  be  said  a  purchaser  with  such 
notice  would  obtain  superior  equities  to  previous  mortgagees? 
Yet,  this  is  the  ])recise  attitude  defendants  occupy.  Had  the 
legal  title  been  in  Surplis  before  the  judgment  creditors  had 
notice  of  the  prior  mortgage,  and  before  the  judgment  became 
a  lien,  a  very  different  question  might  have  been  presented. 
The  case,  then,  perhaps  would  have  been  within  the  rule  in 
JIassey  v.  Westoott,  supra.  But  such  was  not  the  case.  It  is 
conceded  by  stipulation  the  judgment  creditors  had  "  full 
notice^'  of  the  equities  of  the  mortgagees  before  the  legal 
title  became  vested  in  the  judgment  debtor.  Hence,  it  can 
not  be  insisted  they  were  innocent  purchasers. 

This  is  a  contest  between  creditors,  and,  in  view  of  the  facts 
found  by  the  court,  we  are  clearly  of  opinion  complainants 
had  superior  equities,  and  should  prevail. 

The  decree  will  be  reversed  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  decree  the  relief  sought  by 
the  bill. 

Decree  reversed. 


Jacob  Mai>^i^ 


Lewis  Smyser  et  al. 

1.  Failure  of  consideration — sufficiency  of  plea  of.  To  a  declaration 
upon  a  promissory  note,  the  defendant  pleaded  that  he  was  induced  to 
enter  into  and  make  the  said  agreement  and  promises  by  means  of  fraud, 
covin  and  misrepresentations  of  the  plaintiffs,  and  others  in  collusion 
with  them,  in  this:  that,  on,  etc.,  plaintifis  sold  defendant  their  ware- 
house, situate, etc., for  $1500,  including  one  corn-sheller,  etc.;  that  he  was 
induced  to  enter  into  said  contract  by  the  representations  of  plaintiffs 
that  they  could  and  would  procure  for  him  an  assignment  of  the  lease 
from  the  railroad  company  for  the  ground  upon  which  the  warehouse  and 
appurtenances  were  situated,  which  representations  the  plaintiffs  knew  to 
be  false  at  the  time;  that  defendant,  relying  on  said  representations,  en- 
tered into  said  contract,  and  in  payment  thereof,  executed  his  notes  as  fol- 
lows :  for  the  sum  of  |500  each,  payable  in  four,  eight  and  twelve  months, 
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respectively,  the  last  one  of  which  is  the  one  declared  on,  the  others  hav- 
ing been  paid ;  that  plaintiffs  did  not  and  could  not  procure  an  assign- 
ment of  the  grounds  on  wliich  the  warehouse  and  appurtenances  were 
situated,  but  that  the  railroad  company,  after  such  sale,  before  they  would 
assign  said  lease  of  the  plaintiffs  to  defendant,  took  possession  of  a  por- 
tion of  the  grounds  and  compelled  the  defendant  to  remove  a  portion  of 
said  warehouse,  and  deprived  him  of  the  use  of  a  portion  of  said  grounds, 
to  his  great  damage,  to  wit:  the  sum  of  $500,  of  all  which  the  plaintiff's 
had  notice,  etc.:  Held,  that  the  plea  was  substantially  good  as  a  plea  of 
partial  failure  of  consideration. 

2.  Evidence — ^arol  to  vary  a  written  contract.  As  a  general  rule,  and 
at  the  common  law,  it  is  not  allowable  to  vary  the  terms  of  a  written  con- 
tract by  parol  testimony. 

3.  Same — ^arol  evidence  when  failure  of  consideration  is  pleaded.  Under 
the  statute  which  allows  a  total  or  partial  failure  of  consideration  to  be 
pleaded  in  defense  of  a  suit  upon  a  note  or  bond,  the  defendant  may  show, 
by  parol  testimony,  what  the  consideration  was,  as  well  as  its  failure. 

4.  Thus,  where  a  party  took  an  agreement  in  writing  for  the  sale  of  a 
warehouse  on  ground  leased  of  a  railroad  company,  and  the  vendor  also 
agreed,  verbally,  to  procure  an  assignment  of  the  lease  of  the  ground, 
which  constituted  the  consideration  of  notes  given  by  him,  it  was  held,  in 
a  suit  upon  the  last  of  the  series  of  the  notes,  that  the  maker  might  show 
by  parol  that,  besides  the  articles  named  in  the  bill  of  sale,  the  lease  was 
included,  and  was  a  part  of  the  consideration  of  the  note. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Lewis  Smyser 
and  John  Milton,  against  Jacob  H.  Mann,  upon  a  promissory 
note  for  $500.  The  facts  of  the  case  are  stated  in  the  opinion 
of  the  court. 

Messrs.  Bishop  &  McKinlay,  for  the  appellant. 

Mr.  James  A.  Eads,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  Edgar  circuit  court,  on  a  prom- 
issory note,  to  which  several  pleas  were  pleaded,  to  some  of 
which  issues  of  fact  were  made  up,  and  to  others  issues  of  law, 
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which  were  determined  in  favor  of  the  demurrants,  and  on 
which  the  questions  made  on  this  appeal  arise. 

Appellant  contends  that  the  third,  fifth  and  seventh  pleas 
by  him  pleaded,  were  proper  pleas,  averring  a  partial  failure 
of  the  consideration  of  the  note. 

As  the  seventh  plea  is  more  precise  than  the  others  in  the 
statement  of  facts,  it  is  here  copied  from  the  record  : 

"And  for  a  further  plea  in  this  behalf,  defendant  says  actio 
non.  because  he  says  that  the  plaintiffs  caused  and  procured 
the  defendant  to  enter  into  the  said  agreement,  and  to  promise 
as  to  the  said  first  count  of  said  declaration  alleged,  and 
the  defendant  was  induced  to  enter  into  and  make  the  said 
agreement  and  promises  aforesaid  through  and  by  means  of 
fraud,  covin  and  misrepresentation  of  the  plaintiffs  and  oth- 
ers in  collusion  with  them,  in  this:  that,  on  the  29th  day  of 
July,  A.  D.  1872,  plaintiffs  sold  to  defendant  their  warehouse, 
situated  on  the  south  side  of  the  I.  and  St.  L.  E,.  E,.,  in  the 
city  of  Paris,  Illinois,  for  the  sum  of  $1500,  including  one 
corn-sheller,  etc. ;  that  said  defendant  was  induced  to  and  did 
enter  into  said  contract  by  the  representations  of  said  plain- 
tiffs that  they  could  and  would  procure  for  him  an  assignment 
of  the  lease  from  said  railroad  company  of  the  ground  upon 
which  said  warehouse  and  appurtenances  were  situated,  which 
said  representations  plaintiffs  knew  to  be  false  and  fraudulent 
at  the  time  and  place  last  aforesaid. 

^'Defendant  further  avers,  that  plaintiffs  made  said  represen- 
tations to  defendant  as  aforesaid,  knowing  them  to  be  false, 
and  that  defendant,  relying  upon  such  representations,  entered 
into  said  contract,  and  in  payment  thereof  executed  his  notes, 
as  follows  :  for  the  sum  of  $500,  each,  payable  in  four,  eight 
and  twelve  months,  respectively,  the  last  of  which  is  the  one 
declared  on  in  said  declaration,  the  other  two  having  been 
fully  paid  and  discharged  by  said  defendant. 

"And  the  defendant  says  that  plaintiffs  did  not  and  could 
nut,  by  the  terms  of  their  lease  with  said  railroad  company, 
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procure  an  assignment  of  the  grounds  on  which,  the  said  ware- 
house and  appurtenances  were  situated,  but  that  the  said  rail- 
road company,  after  the  said  sale  to  defendant,  before  they 
would  assign  said  lease  of  plaintiffs  to  defendant,  took  posses- 
sion of  a  portion  of  the  grounds  upon  which  said  warehouse 
and  appurtenances  were  situated,  and  compelled  the  defendant 
to  remove  a  portion  of  said  warehouse,  and  deprived  him  of 
the  use  of  a  portion  of  said  ground  to  his  great  damage,  to 
wit :  the  sum  of  $500,  of  all  which  the  plaintiffs  then  and 
there  had  notice,  and  this  he  is  ready  to  verify,"  etc. 

The  note  produced  in  evidence  by  the  plaintiffs  was  con- 
ceded to  be  the  whole  cause  of  action. 

Defendant,  in  his  fifth  plea,  set  out  the  bill  of  sale  of  the 
property  for  which  this  note,  with  others,  was  executed,  and 
proposed  to  show,  by  parol,  that  the  writing  so  set  out  in  his 
plea  was  not  the  contract  of  the  parties,  but  that  it  was  under- 
stood and  agreed  by  the  parties  that  the  lease  of  the  ground 
on  which  the  warehouse  stood,  belonging  to  the  railroad  cora- 
panv.  was  also  to  be  transferred  to  the  defendant,  as  set  forth 
in  his  plea,  as  a  part  consideration  of  the  note.  This  would 
be,  in  effect,  varying  a  written  contract  by  parol,  which,  as  a 
general  rule,  and  at  the  common  law,  could  not  be  allowed. 

It  is  contended  by  appellant,  that  this  rule  of  the  common 
law  has  been  changed  or  greatly  modified  by  our  statute  which 
permits  a  party  to  plead  a  failure  of  consideration.  This  neces- 
sarilv  raises  an  inquiry  into  the  consideration,  for  if  the  con- 
sideration can  not  be  shown  by  parol,  the  statute  would  be 
inoperative  and  inefficient.  A  note  may,  on  its  face,  be  an 
absolute  contract  to  pay  a  sum  of  money  at  a  certain  day  for 
property  sold  and  delivered.  It  may  be  shown,  under  a  plea 
of  failure  of  consideration,  that,  at  the  time  the  note  was  exe- 
cuted, there  was  a  horse  to  be  delivered  by  the  payee  to  the 
maker  by  a  certain  day,  and  that  the  same  has  not  been  de- 
livered. This  is  the  doctrine  of  Hill  et  al.  v.  Enders  et  al.  19 
111.  163.  This  was  followed  by  Morgan  et  al.  v.  Fallenstien 
et  al.  27  ib.  31,  where   it    is  said,  if  the   common    law  rule 
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should  prevail  that  a  part  of  the  agreement  rest  in  parol,  it 
would  be  impossible,  in  any  ease,  to  show  a  total  or  partial 
failure  of  consideration  of  a  note  by  parol,  for  the  considera- 
tion of  a  note  must  necessarily  form  a  part  of  the  agreement 
in  pursuance  of  which  the  note  is  given,  and  when  the  note 
is  given,  that  part  of  the  agreement  which  constitutes  the  con- 
sideration is  never  reduced  to  writing,  and  must  be  shown  by 
parol  if  it  is  ever  shown. 

Our  statute  has  expressly  provided  for  this  defense,  and, 
necessarily,  to  give  effect  to  the  statute,  parol  evidence  must 
be  admitted  to  show  what  the  consideration  was,  as  well  as  to 
show  that  it  has  failed.      The  statute  has  made  no  exception. 

A  note  or  bond  to  pay  money,  is,  necessarily,  but  a  part 
of  the  agreement  between  parties,  leaving  out,  as  it  does,  all 
that  portion  of  the  agreement  which  induced  the  undertaking 
to  pay  the  money,  and  if  this  part  could  not  be  shown  by 
]>arol,  there  would  ever  be  a  liability  to  a  failure  of  justice. 

This  doctrine  Avas  discussed  in  Great  Western  Insurance  Co. 
V.  Rees.  29  ib.  272,  and  the  court  said,  the  door  is  necessarily 
thrown  wide  open  to  disclose  the  whole  truth  about  the  con- 
sideration ;  that  this  is  the  only  mode  by  which  effect  can  be 
given  to  the  statute. 

The  last  case  decided  by  this  court  on  this  point,  is  Gage 
V.  Lewis,  68  111.  604,  and  is  in  harmony  with  these  cases. 

In  our  judgment  the  seventh  plea  is,  substantially,  a  good 
plea  of  partial  failure  of  consideration;  that  it  was  compe- 
tent for  the  defendant  to  plead,  and  prove,  besides  the  articles 
named  in  the  bill  of  sa.e,  and  called  "exhibit  A,"  the  lease, 
was  included,  as  set  forth  in  the  plea,  and  was  a  part  of  the 
consideration.      The  demurrer  should  have  been  overruled. 

It  is  not  necessary  to  consider  other  points,  as  the  judgnu'iu 
will  be  reversed,  and  the  cause  remanded  for  further  proceeti- 
ings  consistent  witli  this  opinion. 

Judgment  reversed. 

24— 76th  III. 
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Simeon   Cadwallader 

V. 

Franklijs^  Harris. 

1.  Former  recovery — against  vendee  of  land,  in  ejectment,  does  not  eon- 
elude  vendor.  A  recovery  in  ejectment  by  default  against  the  vendee  of 
land  who  is  in  possession  under  an  unexecuted  contract  of  purchase,  is 
not  conclusive  upon  the  rights  of  the  vendor,  even  though  he  had  notice 
of  the  pendency  of  the  suit,  and  can  not  be  set  up  to  defeat  an  action  of 
ejectment  subsequently  brought  by  him  for  the  same  land. 

2.  A  recovery  in  such  a  case  will  conclude  onl}'  the  defendant  in  the 
action,  as  shown  by  the  record,  and  all  persons  claiming  from  or  through 
him  by  title  accruing  after  the  commencement  of  the  action,  and  the 
landlord  when  the  defendant  is  his  tenant.  The  relation  of  landlord  and 
tenant  does  not  exist  between  vendor  and  vendee. 

3.  Statutes — extent  of  their  effect  on  common  law.  It  is  a  general  rule, 
that  statutes  are  not  to  be  presumed  to  alter  the  common  law  farther  than 
they  expressly  declare. 

Appeal  from  the  Circuit  Court  of  Adams  county  ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding 

Messrs.  Skinner  &  Marsh,  for  the  appellant. 

Messrs.  Wheat  &  Marcy,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  ejectment,  brought  in  the  Adams 
circuit  court,  by  appellee,  Harris,  against  appellant,  Cadwal- 
lader, to  recover  the  lands  in  question.  The  plaintiff  had 
judgment,  to  reverse  which  this  appeal  is  prosecuted. 

It  is  not  contended  that  plaintiff's  evidence  failed  to  make 
out  2i  prima  facie  case;  but  the  question  is  raised  in  this  court 
that  he  was  concluded  by  the  judgment  of  the  United  States 
Circuit  Court  for  the  Southern  District  of  Illinois,  rendered 
at  the  June  term  thereof,  1867,  in  favor  of  one  Kibbie,  against 
Sturtevant,  the  latter  being  in  possession  as  vendee  of  Harris 
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under  an  execntorv  contract  of  sale  of  the  lands  in  question, 
but  only  a  portion  of  the  purchase  money  having  been  paid. 

There  is  nothing-  in  the  record  tending  to  show  that  the 
strict  relation  of  landlord  and  tenant  existed  l)et\veen  Harris 
and  Sturtevant  at  the  time  the  suit  against  the  latter  was 
brought  in  the  Federal  Court  by  Kibbie,  or  during  its  pen- 
dency. Counsel  rely  upon  a  virtual  relation  of  that  nature 
arising  by  implication  of  law.  and,  in  argument  for  appellant, 
they  assume  that  notice  of  the  pendencv  of  the  suit  against 
Sturtevant  was  given  to  Harris,  wherefore  they  say  he  is  con- 
cluded by  the  judgment.  It  is  not  pretended  that  Harris  was 
brought  or  came  in  to  defend  the  suit  against  Sturtevant,  so 
as  to  become  a  party  to  the  record. 

His  title  was  so  connected  to  and  consistent  with  tlie  pos- 
session of  Sturtevant,  the  occupant,  that  he  might  properly 
have  been  let  in  to  defend  in  that  action.  WiUiams  v.  Brun- 
ton,  3  Gilm.  600.  But  he  was  not,  and  the  question  is,  whether, 
the  relation  of  vendor  and  vendee  existing  under  an  unjier- 
formed  contract  of  sale  and  purchase,  the  vendor,  under  the 
circumstances  of  this  case,  is  concluded  by  the  judgment 
against  the  vendee.  It  is  insisted,  on  behalf  of  appellant, 
that  he  is  ;  but  this  result  is  predicated  upon  the  fact  of  notice 
or  knowledge  of  the  pendency  of  the  suit  against  the  vendee. 

Upon  that  question  there  was  a  contrariety  of  testimony, 
and  it  was  for  the  court  below,  sitting  in  the  place  of  a  jurv, 
to  determine  with  which  party  was  the  weight  of  the  evidence. 
The  court  having  found  for  the  plaintiff,  then,  if  the  fact  of 
notice  was  material,  the  presumption  would  be  indulged  that 
the  finding  was  against  the  alleged  notice.  But  was  it  ma- 
terial, or,  in  other  words,  would  Plarris  be  concluded  bv  the 
judgment  against  his  vendee,  to  which  he  was  not  a  partv, 
even  if  notice  had  been  shown  by  positive,  uncontroverted 
evidence?  By  the  common  law,  a  judgment  in  ejectment  was 
not  conclusive  upon  the  title  of  either  of  the  parties  to  the 
record  ;  but  an  innovation  has  been  made,  by  statute,  upon 
this  rule  of  the  common  law. 
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By  the  29th  section  of  our  original  Ejectment  act,  it  is  pro- 
vided :  "Every  judgment  in  the  action  of  ejectment  rendered 
upon  a  verdict,  shall  be  conclusive  as  to  the  title  established 
in  such  action  upon  the  party  against  whom  the  same  is  ren- 
dered, and  against  all  persons  claiming  from,  through  or  under 
such  partv,  bv  title  accruing  after  the  commencement  of  such 
action." 

The  only  other  provision  as  to  the  effect  of  the  judgment, 
contained  in  the  statute,  is  in  the  31st  section,  which  gives 
the  same  identical  effect,  after  two  years,  to  a  judgment  by 
default. 

No  proposition  could  be  plainer  than  that  Harris,  the  ven- 
dor, did  not  claim  from,  through  or  under  Sturtevant,  his 
vendee,  by  any  title  accruing  either  before  or  after  the  com- 
mencement of  Kibbie's  action  against  Sturtevant.  If,  there- 
fore, the  judgment  against  the  latter  can  be  held  conclusive 
upon  Harris,  it  must  be  upon  the  ground  that  he  was  in  some 
wav,  theoretically  or  constructively,  a  party  against  whom  the 
same  was  rendered. 

It  is  a  general  rule,  that  statutes  are  not  to  be  presumed  to 
alter  the  common  law  farther  than  they  expressly  declare. 
But  whether  the  court  apply  that  rule,  or  the  statute  in  ques- 
tion be  construed  liberally  according  to  its  fair  intent,  the 
word  "party,"  when  applied  to  a  defendant,  can  only  mean 
the  person  or  persons  named  as  defendant  or  defendants  in 
the  judgment. 

Our  statute,  in  this  respect,  is  but  a  copy  of  that  of  New 
York.  The  latter  received  a  construction  by  the  Supreme 
Court  of  that  State,  in  1841,  Nelson,  Ch.  J.,  delivering  the 
opinion  of  the  court.  After  quoting  the  language  of  the  act, 
which  is  identical  with  ours,  the  court  said:  ''It  is  plain  the 
act  applies  only  to  the  parti/  or  ^icirties  to  the  record  and  privies. 
The  mere  retainer  of  an  attorney,  or  other  acts  by  the  party 
in  interest  to  defend  the  suit,  does  not  bring  the  case  within 
the  act,  nor  should  the  application  of  the  provision  turn  upon 
any  such  extraneous  matters.     The  record  of  the  suit  should 
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be  the  test,  iuid  must  be,  as  it  respects  the  person  against 
whom  the  verdict  is  rendered."  Byerss  v.  Rippey,  25  Wend. 
431. 

'i  he  judgment  against  Stnrtevant  was  by  default.  Section 
31,  of  the  Ejectment  act.  declares:  "Every  judgment  in 
ejectment,  rendered  by  default,  shall,  from  and  after  two 
years  from  the  time  of  entering  the  same,  be  conclusive  upon 
the  defendant  and  upon  all  persons  claiming  from  or  through 
him.  bv  title  accruing  after  the  commencement  of  the  action." 
The  word  "defendant,''  here  employed,  is  even  more  explicit 
than  that  of  party,  in  the  other  section  ;  for  the  law  recog- 
nizes a  party  in  interest  as  well  as  a  party  to  the  record,  but  a 
judgment  by  default  can  not  be  rendered  against  one  not 
named  as  a  party  to  the  record. 

From  these  provisions  and  their  context  it  seems  verv  clear 
that  the  fair  intention  of  the  legislature  was,  to  make  the 
record  in  these  as  in  other  cases  the  test.  For,  as  respects 
the  person  against  whom  the  verdict  is  rendered  in  the  one 
case,  and  the  judgment  by  default  in  the  other,  the  record 
must  constitute  the  sole  test.  Upon  those  persons  and  privies 
the  statute  makes  the  judgment  conclusive.  Can  the  court 
extend  the  effect  beyond  that  given  by  the  statute,  and  not 
falling  within  recognized  principles?  As  between  the  vendor 
and  vendee  themselves,  if  ejectment  be  brought  against  the 
latter,  and  he  notify  his  vendor  to  defend,  the  judgment  might, 
for  some  purposes,  be  held  conclusive.  But  that  is  not  the 
view  in  which  it  is  claimed  to  be  conclusive.  It  is  that  it  is 
conclusive  between  the  vendor  and  the  party  who  brought 
ejectment  against  the  vendee,  and  it  is  upon  the  ground  of 
the  relation  of  landlord  and  tenant  by  legal  implication.  It 
is  true,  the  court,  in  Oetgen  v.  Boss,  47  111.  142,  so  held,  where 
the  strict  relation  of  landlord  and  tenant  subsisted.  The 
basis  of  the  doctrine  was  section  5,  of  the  Landlord  and  Ten- 
ant act,  requiring  the  tenant,  under  a  penalty,  to  notifv  his 
landlord  when  sued  in  ejectment. 
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The  section  just  referred  to,  prescribes  no  form  or  manner 
of  giving  such  notice  to  the  landlord.  If  it  had  been  intended 
that  such  notice  should  have  the  effect  which  the  court,  in 
that  ease,  has  ascribed  to  it,  the  legislature  would,  at  least, 
have  required  that  it  be  given  in  writing,  or  some  formal 
manner.  The  tendency  of  the  doctrine  is  subversive  of  the 
principle  which  underlies  the  entire  policy  of  our  system,  in 
regard  to  acquiring  jurisdiction  of  the  person.  Wliy  is  so 
formal  a  notice  by  service  of  process  indispensable  to  a  valid 
judgment  upon  contract  or  in  actions  sounding  in  damages, 
when  the  most  casual  means  of  knowledge  of  a  party's  claim 
of  title  and  suit  brought  may  give  jurisdiction  to  divest  a 
man  of  the  most  valuable  tracts  of  land  ? 

Xothing  being  required  to  appear  of  record,  the  door 
is  opened  for  the  grossest  frauds  and  perjuries.  It  is  a  doc- 
trine which  ought  not  to  be  extended  to  any  case  where  the 
strict  relation  of  landlord  and  tenant  does  not  exist.  Such 
relation  does  not  exist  between  vendor  and  vendee. 

The  judgment  of  the  court  below  should  be  affirmed. 

Judgment  ajirmed. 


Ellis  L.  Sweet  et  al. 


William  "Redhead. 

1.  Marshaling  assets.  The  rule  in  equity  of  compelling  a  first 
resort  to  a  particular  one  of  two  funds  for  a  creditor's  benefit  who  can 
reach  but  one  of  them,  will  not  be  enforced  when  it  trenches  upon  the 
rights  or  operates  to  the  prejudice  of  the  party  entitled  to  the  double  fund, 
or  works  injustice. 

2.  Where  A  and  B  executed  a  deed  of  trust  on  80  acres  of  land  to  secure 
a  note  given  by  them,  and  afterwards,  for  the  purpose  of  releasing  10 
acres  of  the  same,  in  use  for  a  cemetery,  B  and  his  wife  gave  their  trust 
deed  on  17  acres  owned  by  B  to  secure  the  payment  of  the  same  note, 
and   it  appeared  that,  at  the  time  of  the 'execution    of  the   last  named 
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deed  of  trust,  A  and  B  had  given  two  other  mortgages  on  the  80-acre  tract, 
one  to  C  for  $1500,  and  the  other  to  D,  the  then  holder  of  the  note  secured 
by  the  first  deed  of  trust,  for  $2500 ;  that  the  mortgage  to  C  had  been  fore- 
closed and  sold  to  E ;  and  after  the  execution  of  the  several  deeds  of  trust 
and  mortgages,  the  complainant  purchased  the  17-acre  tract,  and  who  then 
filed  his  bill  to  compel  D  and  the  trustee  to  sell  the  80-acre  tract  before 
the  17-acre  tract:  Held,  that  the  complainant,  having  purchased  after  the 
giving  of  the  two  mortgaffes,  had  no  higher  equit_v  than  the  holders  under 
the  mortgages,  and  that,  as  the  sale  of  the  80-acre  tract  first  might  destroy 
the  mortgage  securities,  it  would  be  unjust  and  inequitable  to  so  decree. 

Appeat.  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Sweet  &  Day,  for  the  appellants. 

Messrs.  A.  M.  &  H.  AV.  Ayers,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  case  presented  bv  the  bill  is  this:  On  January  27, 
1871,  Samuel  B.  and  Charles  C.  Troy  ford  executed  a  trust 
deed  to  Albert  C.  Buruham  on  80  acres  of  land  in  Champaign 
county,  to  secure  the  payment  of  a  certain  promissory  note  to 
Oswin  Wells.  The  bill  alleges  that  10  acres  of  the  tract 
were  used  for  a  cemetery,  and  for  the  purpose  of  so  using  the 
10  acres,  and  for  a  further  and  collateral  security  of  the  same 
note  given  to  Wells  by  Samuel  B.  and  Charles  C.  Troyford, 
Charles  Troyford  and  Mary  Troyford,  his  wife,  on  the  27th 
day  of  April.  1872,  executed  their  trust  deed  to  Burnham  on 
a  tract  of  land  of  17  acres  in  the  same  county  ;  that  Sand- 
ford  Richards  had  become  the  owner  of  the  note,  and  that 
Ellis  L.  Sweet  had  become  successor  in  trust  to  Burnham, 
pursuant  to  a  provision  in  the  trust  deeds,  and  there  having 
been  default  in  payment  of  the  note,  Sweet,  upon  the  applica- 
tion of  Richards,  had  advertised  the  two  tracts  of  land  for 
.sale,  for  the  purpose  of  payment  of  the  note — the  17-acre 
tract,  as  to  be  sold  on  the  23d  day  of  March,  1874,  and  the 
80-acre  tract,  as  to  be  sold  on  the  30th  day  of  March,  1874. 
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The  bill  alleges  that,  subsequent  to  the  execution  of  both 
the  trust  deeds,  the  complainant  became  the  purchaser  of  the 
17  acres,  and  it  prays  for  an  injunction  of  the  sale  as  adver- 
tised, and  that  Sweet  and  Richards  be  compelled,  first,  to 
exhaust  the  80-acre  tract,  before  having  recourse  to  the  17 
acres,  for  the  satisfaction  of  the  note. 

A  preliminary  injunction  having  been  awarded,  the  court 
below  overruled  a  motion  to  dissolve  it,  and,  upon  hearing  on 
pleadings  and  proofs,  made  it  perpetual.  Sweet  and  Richards 
appealed. 

The  equity  of  the  complainant  is  plain  enough  upon  the 
face  of  the  bill,  under  the  application  of  the  familiar  rule, 
that,  where  there  are  two  creditors  of  one  debtor,  the  first 
having  two  funds  to  which  he  may  resort  for  the  satisfaction 
of  his  debt,  and  the  second  only  being  able  to  reach  one  of 
the  funds,  the  first  shall  resort  for  satisfaction  of  his  debt  to 
that  fund  which  he  alone  can  reach.  But  it  appeared  in 
defense  that,  at  the  time  of  the  execution  of  the  trust  deed 
of  Charles  and  Mary  Troyford  for  the  17  acres,  there  were 
two  other  mortgages  given  by  Charles  C.  and  Samuel  Trov- 
ford  on  the  80  acres  subsequent  to  the  one  first  above  named 
as  given  to  Burnham,  to-wit:  one  to  R.  A.  Bower,  to  secure 
the  payment  of  $1500,  executed  March  20, 1871,  and  recorded 
May  25,  1871,  and  one  to  Sandford  Richards,  to  secure  the 
payment  of  $2500,  executed  August  1,  1871,  of  the  first  one 
of  which  there  had  been  a  decree  of  foreclosure  for  $2072; 
and  under  the  second  one,  in  default  of  payment,  there  had 
been,  in  pursuance  of  a  power  of  sale  contained  in  the  mort- 
gage, a  sale  by  Richards  of  the  80  acres  to  one  Bailey,  on  the 
19th  of  August,  1874,  for  the  sum  of  $2878;  that  Redhead, 
the  complainant,  had  knowledge  of  these  mortgages  at  the 
time  of  his  purchase  of  the  17  acres;  that  the  deed  of  trust 
by  Charles  and  Mary  Troyford  of  the  17  acres  was  not  as  col- 
lateral to  the  one  of  Samuel  B.  and  Charles  C.  Troyl'ord,  but 
that  the  former  was  given  upon  the  release  by  Burnham  and 
Richards  of  the  10  acres  in   the   latter,  and    upon  an  express 
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firranfTPiTient  with  Samuel  P).  and  Charles  Trovford  that  the 
deed  of  trust  of  the  17  acres  should  he  in  lieu  of.  and  take 
the  ]-)lace  of  the  10  acres  released.  There  was  no  proof  what- 
ever of  any  of  tlie  allerfations  of  the  bill,  except  tliat  the 
answers  admitted  the  substantial  allegations,  except  that  the 
mortgage  of  Charles  and  Mary  Trovford  was  collateral  to  that 
of  Samuel  B.  and  Charles  C.  Troyford. 

Should  the  80-acre  ti*act.  as  required  bv  the  decree,  be  first 
resorted  to  and  exhausted,  and  should  the  whole  of  it  be 
absorbed  in  the  satisfaction  of  the  first  mortgage  debt,  the 
eflPect  would  be  an  entire  destruction  of  all  rights  under  the 
second  and  third  mortgages  of  the  80  acres,  as  the  first  mort- 
gage is  the  first  lien,  and  the  sale  thereunder  would  carry  the 
whole  title.  This  would  be  a  plain  injury  to  the  subsequt  nt 
mortgagees. 

Now,  this  rule  of  compelling  a  first  resort  to  a  particular 
one  of  two  funds  for  a  creditor's  benefit  who  can  reach  but 
one  of  them,  will  not  be  enforced  whenever  it  will  trench 
upon  the  rights,  or  operate  to  the  prejudice  of  the  party 
entitled  to  the  double  fund.      1  Story  Eq.  Ju.  sec.  633. 

As  it  was  said  by  Mr.  Justice  Sergeant,  in  the  case  of 
Zeigler  v.  Long,  2  Watts,  206,  in  reference  to  this  doctrine: 
"This  principle  must  be  employed,  like  all  other  rules  of 
equity,  to  the  attainment  of  justice.  It  is  not  to  overthrow 
the  equity  of  another  person,  and  thus  work  injustice."  And 
see  Barmim^s  Appeal,  7  Watts  &  Serg.  269;  2  Lead.  Cas.  in 
Equity,  278,  281. 

Should  the  17-acre  tract  be  first  resorted  to  and  exhausted, 
as  Richards  Avas  proceeding  to  have  done,  according  to  the 
advertisement  which  was  made  of  the  sale,  and  should  that 
tract  be  sufficient  for  the  satisfaction  of  the  first  mortgage 
debt,  that  would  be  for  the  benefit  of  the  second  and  third 
mortgages  on  the  80-acre  tract;  it  would  operate  to  make  the 
second  mortgage  a  first  mortgage,  and  render  it  a  security 
upon  the  whole  intei-est  in  the  land.  The  subsequent  mort- 
gagees of  the  80  acres  have  the  same  equity  to  have  the  17 
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acres  first  resorted  to  and  exhausted  in  satisfaction  of  the  first 
morto^age  debt,  in  relief  of  their  mortgages,  that  complainant, 
the  purchaser  of  the  17  acres,  has  to  have  resort  first  made  to 
the  80  acres,  for  the  benefit  of  his  purchase. 

Complainant  bought  with  knowledge  of  the  subsequent 
mortgages,  which  had.  before  his  purchase,  been  made  on  the 
80  acres.  The  equities  of  the  subsequent  mortgagees  and 
complainant  would  seem  to  be  equal,  except  that  those  of  the 
subsequent  mortgagees  are  prior  in  time,  and  therefore  better. 

Nor  do  we  see  that  complainant  can  be  aided  through  his 
grantor's  equity,  that  of  Charles  Troyford,  to  have  the  first 
mortgage  debt  of  liiniself  and  Samuel  B.  Troyford  first  satis- 
fied out  of  their  joint  land,  the  80  acres,  embraced  in  the 
first  mortgage  made  by  them  jointly,  before  resorting  to  his 
(Charles  Troyford's)  se]>arate  land,  the  17  acres,  embraced  in 
the  mortgage  made  by  iiimself  and  wife  alone. 

We  may  remark  that  tliere  is  nothing  in  the  record  to  show 
whether  Charles  C.  Troyford  and  Charles  Troyford  are  differ- 
ent persons,  or  one  and  the  same  person;  we  assume  them  to 
be  the  same  person. 

As  between  Charles  Troyford,  or  his  grantee,  the  complain- 
ant, and  Samuel  B.  Troyford,  there  would  be  an  equity  that, 
for  the  satisfaction  of  the  joint  mortgage  debt  of  Samuel  B. 
and  Charles  Troyford,  their  joint  land  mortgaged  by  them 
should  first  be  resorted  to  and  exhausted,  before  having 
recourse  to  the  separate  land  of  Charles  Troyford  by  him  sep- 
arately mortgaged.  But  anotherequity  here  intervenes.  After 
their  first  deed  of  trust  of  the  80  acres  to  Burnham,  (the  debt 
secured  by  which  has  come  to  be  owned  by  Richards,)  Samuel 
B.  and  Charles  C.  Troyford  make  a  second  mortgage  of  the 
same  land  to  Richards,  to  secure  another  mortgage  debt  of 
theirs,  and  then,  afterward,  Charles  Troyford  makes  his  sep- 
arate mortgage  on  17  acres  of  land  to  secure  the  payment  of 
the  first  mortgage  debt  of  himself  and  Samuel  B.  Richards 
is,  then,  the  holder  of  the  three  mortgages,  and,  in  proceed- 
ing to  enforce  collection  of  his  first  mortgage  debt,  it  is  his 
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interest  to  have  first  applied  the  17  acres  separately  mort- 
gaged by  Charles  Troyford,  as  whatever  is  realized  from  that 
source  makes  the  better  the  security  of  his  second  mortgage 
on  the  80  acres. 

If  Charles  Troyford,  or  his  grantee,  who  stands  in  his 
place,  be  allowed  to  compel  the  exhaustion  first  of  the  80 
acres,  it  will  be  to  the  lessening  of,  and  may  be  to  the  entire 
destruction  of  the  security  of  the  second  mortgage  given  by 
Charles  and  Samuel  B,  Troyford.  It  would  be  in  defeat,  or 
to  the  injury  of  rights  which  Charles  Troyford  had  himself 
granted. 

Richards  has  the  three  securities,  which  have  been  freely 
given  by  Charles  Troyford.  If,  by  enforcing  first  the  sepa- 
rate mortgage  on  tiie  17  acres,  Richards  will  thereby  strengthen 
the  security  of  his  second  mortgage  on  the  80  acres,  we  think 
he  well  may  do  so.  It  is  for  himself  to  choose,  and  not  for 
Charles  Troyford  or  his  grantee  to  dictate,  which  security  he 
shall  first  foreclose.  Such  is  Richards'  right  by  virtue  of  his 
ownership  of  the  mortgages. 

Troyford's  equity  to  have  joint  land  applied  to  pay  a  joint 
debt,  before  resort  to  his  separate  estate,  is  here  countervailed 
by  Richards'  conflicting  equity  to  foreclose  his  securities  in 
such  order  of  time  as  may  best  secure  the  collection  of  the 
claims  secured  thereby. 

Bailey,  the  purchaser  of  the  80  acres  under  foreclosure  of 
the  second  mortgage,  is,  of  course,  substituted  in  the  place 
of  Richards,  the  mortgagee,  and  entitled  to  insist  on  all  rights 
that  Richards  might  have  done  had  such  mortgage  remained 
unforeclosed;  or  Richards  may  do  so  for  Bailey. 

Additional  support  to  the  decision,  if  needed,  might  be 
derived  from  the  special  fact  which  appears  in  evidence, 
that,  at  the  time  of  the  giving  of  the  mortgage  on  the  17 
acres,  10  acres  of  land  were  released  from  the  mortgage  of 
the  80  acres,  and  that  it  was  the  distinct  understanding  between 
both  the  Troyfords,  Burnham  and  Richards,  that  the  mort- 
gage of  the  17  acres  should  be  in  lieu  of,  and  take  the  place 
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of  the   ten  acres.     But  we  feel   it  unnecessary  to  dwell   upon 
that. 

We  are  of  opinion  the  court  erred  in  overruling  the  motion 
to  dissolve  the  injunction,  and  making  the  same  perpetual, 
and  the  decree  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Decree  reversed. 


Jacob  Day 


V. 

The  People  of  the  State  of  Illinois. 

Verdict — in  criminal  case — must  specify  counts  on  which  defendant  ia 
found  guilty.  Where  a  defendant  in  a  criminal  case  is  found  guilty  of 
less  than  the  whole  number  of  the  counts  in  the  indictment,  without 
specifying  which  counts,  it  will  be  error  to  render  judgment  on  the  ver. 
diet.  The  verdict  in  such  case  should  specify  the  counts  upon  which  the 
defendant  is  found  guilty. 

Writ  of  error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  indictment  against  Jacob  Day,  for  selling 
intoxicating  liquor  to  a  person  in  the  habit  of  getting  intox- 
icated. 

Messrs.  Sweet  &  Day,  and  Mr.  J.  S.  Wolfe,  for  the  plain- 
tiff in  error. 

Per  Curiam  :  This  was  an  indictment  containing  twenty 
counts.  The  verdict  was:  "We,  the  jury,  find  the  defendant 
guilty  on  ten  counts,"  on  which  the  court  rendered  consecu- 
tive judgments.  This  was  error.  The  verdict  should  have 
specified  the  counts  on  which  they  found  the  defendant 
guilty.     The  People  ex  rel.   v.  Whitson,  74  111.  .     It  was 
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impossible  to   know,  from  the  verdict,  on  which    counts  the 
jury  found  defendant  guilty,  and  on  which  he  was  acquitted. 
Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


E.  W.  Mills  et  al. 

V. 
EXECUTOES  OF  ELIZABETH  BlAND. 

1.  Continuance — on  amendment  of  declaration — affidavit.  An  affidavit 
for  a  continuance  by  a  defendant  on  the  ground  of  an  amendment  of  the 
declaration,  should  show  that  the  party  has  a  meritorious  defense  to  the 
action,  and  that  he  was  taken  by  surprise,  and  should  also  state  facts 
from  which  the  court  can  see  that  by  reason  of  the  amendment  the  defend- 
ant is  unprepared  for  trial,  and  that  at  another  term  a  good  defense  can 
be  inter posed. 

2.  Abatement — svit  brought  in  the  name  of  a  deceased  person.  After 
the  death  of  the  plaintiti"  had  been  suggested,  and  her  personal  representa- 
tives substituted  and  the  declaration  amended  accordingly,  and  the 
defendant  had  filed  the  general  issue,  the  defendant  asked  for  time  to 
prepare  an  affidavit  showing  that  the  original  plaintiff  was  dead  before 
the  suit  was  brought,  which  the  court  refused:  Held,  no  error,  as  the 
objection  could  be  taken  advantage  of  only  by  plea  in  abatement,  and 
that  could  not  be  done  after  pleading  to  tlie  merits. 

Appeal  from  the  Circuit  Court  of  jNIoultrie  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  A.  B.Lee,  and  Mr.  J.  Mekkek,  for  the  appellants. 

Mr,  A.  C.  MouSER,  for  the  appellees. 

Mr  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  commenced  in  the  circuit  court  of 
Moultrie  county,  in  the  name  of  Elizabeth  Bland,  for  the 
use  of  Eugene  Bland,  against  appellants,  upon  a  promissory 
note.     Upon  the  first  day  of  the  term  of  court  to  which  the 
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.summons  was  returnable,  tlie  attorney  for  the  plaintiff  sug- 
gested the  death  of  Elizabeth  Bland,  and  the  executors  of 
her  estate  were  substituted  as  parties  plaintiff,  and  an  amended 
declaration  was  filed,  to  which  the  defendants  interposed  a 
plea  of  the  general  issue. 

The  defendants  then  entered  a  motion  for  a  continuance  of 
the  cause,  based  upon  an  affidavit  as  follows:  '' Erastus  W. 
Mills,  being  duly  sworn,  upon  his  oath  says  he  is  one  of  the 
defendants  in  the  above  entitled  cause,  and  that  he  is  not 
prepared  to  proceed  to  trial,  on  account  of  the  amendments, 
at  this  term,  and  believes  he  will  be  ready  at  the  next  term." 

The  court  overruled  the  motion  for  a  continuance,  and  this 
decision  is  assigned  for  error.  The  26th  section  of  the  Prac- 
tice Act,  Rev,  Stat.  1874,  p.  778,  declares:  "No  amendment 
shall  be  cause  for  a  continuance  unless  the  party  affected 
thereby,  or  his  agent  or  attorney,  shall  make  affidavit,  that  in 
consequence  thereof,  he  is  unprepared  to  proceed  to  or  with 
the  trial  of  the  cause  at  that  terra,  and  that  he  verily  believes 
that  if  the  cause  is  continued  he  will  be  able  to  make  such 
preparation." 

Upon  a  fair  and  reasonable  construction  of  the  statute  we 
do  not  regard  the  affidavit  sufficient. 

The  object  of  the  statute  allowing  amendments  was  to  enable 
the  parties  to  obtain  a  speedy  trial  upon  the  merits,  untram- 
meled  by  technical  questions  arising  upon  the  pleadings. 

The  affidavit  fails  to  show  that  the  defendants  had  any 
defense  whatever,  upon  the  merits,  to  the  action,  or  that  they 
were  taken  by  surprise  by  the  amendment  made  to  the  declara- 
tion. 

The  affidavit,  in  order  to  authorize  a  continuance  of  the 
cause,  should  have  contained  facts  from  which  the  court 
could  have  seen  that,  by  reason  of  the  amendment  made,  the 
defendants  Avere  not  then  ready  for  trial,  and  that  at  another 
term  of  court  a  meritorious  defense  could  have  been  inter- 
posed to  the  plaintiff's  cause  of  action. 
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A  different  rule  from  this  would  defeat  entirely  the  object 
contemplated  by  the  enactment  of  the  statute. 

Another  ground  of  error  relied  upon  is.  the  decision  of  the 
court  in  refusing  defendants  time,  after  the  motion  for  tiie 
continuance  was  overruled,  to  show  by  affidavit  that  Eliza- 
beth Bland  died  before  the  suit  was  commenced. 

We  do  not  perceive  any  error  in  the  action  ot  the  court  in 
denying  the  application  ;  at  most  it  was  addressed  to  the  dis- 
cretion of  the  court,  and,  had  the  fact  been  shown,  defendants 
were  in  no  position  to  take  advantage  of  it,  as  the  fact,  if  it 
existed,  could  only  be  pleaded  in  abatement,  and  this  plea 
defendants  could  not  then  interpose,  for  the  reason  that  they 
had  already  tiled  a  plea  in  bar. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  ajfii-med. 


William  H.  Coons  et  al. 

V. 

The  People  of  the  State  of  Illinois. 

1.  Collector's  bond — additional  bond  may  he  required.  Where,  after 
the  filing  of  a  county  collector's  bond  for  the  collection  of  the  ordinary 
revenue,  such  officer  was  required  to  collect  an  additional  tax,  the  board 
of  supervisors  may  lawfully  require  the  giving  of  an  additional  bond  in 
a  penalty  double  the  tax  to  be  collect t'd  by  him. 

2.  Same — estoppel.  Where  an  officer  gives  a  bond,  under  which  he  ia 
allowed  to  receive  monej's,  make  sale  of  land  for  taxes,  and  receive'com- 
missions,  he  and  his  securities  will  be  estopped  from  denying  the  valid- 
it}^  of  such  bond  when  sued  for  a  breach  of  its  condition.  It  will  be  obli. 
gatory  as  a  common  law  undertaking,  unless  prohibited  by  statute  or 
opposed  to  public  policy. 

3.  Same — mKadescription  of  tlbe  tax  in  respect  to  the  year.  Where  a 
special  bond  given  by  a  collector  in  respect  to  a  special  bounty  'ax  re- 
quired the  collector  to  perform  the  duty  of  collector  of  such  tax  for  the 
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year  1864,  when,  in  truth,  there  was  no  such  tax  levied  for  that  year,  but 
for  the  year  1865,  and  for  that  year  only:  Held,  that  the  year  1864  might 
be  properly  rejected  as  surplusage,  as  such  tax  was  levied  for  one  year 
only. 

4.  Describing  the  collector  as  "collector  of  the  bounty  tax"  in  a 
special  bond  given  to  secure  the  performance  of  his  duty  in  respect  to 
such  tax,  will  not  vitiate  the  bond,  as  the  law  makes  him  the  collector  of 
all  the  taxes. 

5.  Same — whetlier  necessary  to  prove  the  levy  of  the  tax.  In  a  suit  upon 
a  collector's  special  bond  given  to  secure  the  collection,  etc.,  of  a  bounty 
tax,  there  was  no  proof  of  any  order  levying  such  tax,  but  the  bond  admit, 
ted  that  there  was  such  a  tax  to  be  collected,  and  during  the  trial  no  ques- 
tion was  made  that  there  was  such  a  levy,  but  it  was  conceded  by  the 
line  of  defense:  Held,  that  the  order  levying  such  tax  under  such  cir- 
cumstances was  not  necessary  to  a  recovery,  upon  the  bond,  of  the  taxes 
shown  to  have  been  collected  by  him. 

6.  Same — proof  of  coii'oersion  of  moneys  not  necessary.  Where  an  officer 
who  has  collected  revenue,  refuses  to  paj-  over  the  same  on  a  proper 
demand,  or  neglects  to  make  settlement  with  the  county  board  when 
required  by  law,  he  must,  when  sued  for  the  same,  show  what  he  has  done 
with  it,  and  in  such  a  case  no  ntiier  proof  of  a  conversion  is  necessarj-  to 
authorize  a  recorerj'-  upon  his  bond. 

7.  Same — whether  li>ihle  on  first  or  second  bond  in  case  of  re-election. 
Where  taxes  were  collected  b}'  a  collector,  and  orders  taken  up  during  his 
first  term  of  office,  and  he  failed  to  make  a  report  of  his  acts  and  to  make 
settlement  with  the  board  of  supervisors  wlien  required  b}"  law  before  the 
expiration  of  his  term,  and  he  was  re-elected,  and  in  a  suit  upon  his 
bond  given  during  the  first  term,  it  was  contended  that  the  sureties  on 
the  last  bcmd  given  by  him  were  liable,  as  it  would  be  presumed  he  paid 
over  the  funds  to  himself  as  his  own  successor:  Held,  that  the  sureties  in 
the  first  bond  were  liable,  for  the  reason  that  the  collector  failed  to  make 
a  report  and  surrender  up  the  orders  taken  by  him,  and  to  settle  with  the 
county  board  when  required  bj'  law. 

AppeaTv  from  the  Circuit  Court  of  Clark  county ;  the  Hon. 
O.  L.  Davis,  Judge,  presiding. 

This  was  an  action  of  debt,  by  the  People  of  the  State  of 
Illinois,  for  the  use  of  the  board  of  supervisors  of  Clark 
county,  against  William  H.  Coons,  and  others,  the  sureties  of 
said  Coons,  upon  his  bond  as  collector.  The  material  facts 
of  the  ca.se  are  stated   in  the  opinion  of  the  court. 
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Messrs.  Dulaney  &  Golden,  and  Messrs.  Wilkin  &  Fick- 
LiN,  for  the  appellants. 

Mr.  S.  S.  Whitehead,  for  the  People. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  that  appellant  Coons,  on  the  10th  day  of  April, 
1865,  entered  into  bond,  with  the  other  appellants,  as  collector 
of  a  bounty  tax  levied  in  Clark  county.  The  bond,  as  execu- 
ted, has  this  condition  : 

"The  condition  of  the  foregoing  bond  is  such,  that  if  the 
above  bound  William  H.  Coons  shall  perform  all  the  duties 
required  to  be  performed  by  him  as  collector  of  the  bounty 
taxes  for  the  year  1864,  in  the  time  and  manner  prescribed  by 
law;  and  when  he  shall  be  succeeded  in  office,  shall  surrender 
and  deliver  over  to  his  successor  in  office  all  books,  papers  and 
moneys  belonging  to  said  county,  or  to  the  State,  and  apper- 
taining to  his  said  office,  then  the  foregoing  bond  to  be  void; 
otherwise  to  remain  in  full  force." 

The  declaration  contained  various  breaches,  and  issues  to 
the  country  were  joined  on  several  which  averred  that  he 
had  in  his  hands  a  large  sum  of  money  collected  as  a  bounty 
tax,  also  a  large  number  of  bounty  orders  issued  by  the  county, 
and  a  large  sum  of  poll  tax,  all  of  which  he  had  failed  to 
turn  over  or  account  for  to  the  board  of  supervisors  or  to  his 
successor  in  office,  and  had  converted  them  to  his  own  use. 
There  were  pleas  filed,  among  which  was  a  plea  of  perform- 
ance and  a  plea  of  want  of  consideration. 

A  trial  was  had  on  the  issues,  by  the  court,  by  consent, 
without  a  jury.  The  court,  after  hearing  the  evidence,  found 
the  issues  for  the  plaintiff,  and  rendered  judgment  for  $6737.71, 
from  which  defendants  prosecute  this  appeal  and  assign  various 
errors. 

The  first  question  urged  in  argument  by  appellants  is  the 
want  of  consideration  to  support  the  bond;  that  the  law  did 
25 — 76th  III. 


386  Cooxs  et  al.  v.  The  People.  [Jan.  T. 

Opinion  of  the  Court. 

not  require  a  bond.  The  whole  proceeding  was  conducted 
under  a  special  act  adopted  at  the  session  of  1865,  1  Vol. 
Priv.  Laws,  p.  110,  sec.  5.  It  provides,  "All  taxes  which 
may  be  levied  in  pursuance  of  the  provisions  of  this  act,  shall 
be  collected  by  the  same  officers  and  in  the  same  manner  as 
other  county  taxes,  but  the  commission  for  collecting  the  same 
shall  be  only  one-half  now  allowed  by  law  for  collecting 
county  taxes." 

Does  this  provision  require  the  collector  to  give  a  bond 
for  the  faithful  discharge  of  his  duties  in  collecting  and  dis- 
bursing this  fund  ? 

What  is  the  manner  of  collecting  taxes  in  counties  under 
township  organization?  After  the  assessment  is  made,  the 
warrant  is  issued  to  the  township  collector,  who  makes  return 
of  the  money  collected  and  his  books  to  the  county  treasurer, 
who  receives  such  as  may  be  paid,  and  sells  real  estate  for 
taxes  delinquent  on  lands,  and  thus  collects  all  of  the  various 
taxes  so  far  as  that  may  be  done.  But  the  township  collector 
is  not  qualified  to  collect  until  he  has  given  a  proper  bond  as 
required  by  the  statute.  The  county  treasurer  is  declared  to 
be  collector,  and  he  is  not  qualified  to  act  as  collector  until  he 
has  taken  the  oath  of  office  and  has  given  a  further  bond  to 
the  people  in  double  the  amount  of  the  taxes  to  be  collected 
for  that  year;  and  a  failure  to  give  such  a  bond  vacates  his 
office. 

The  execution  of  this  bond  is  a  part  of  the  manner  of  col- 
lecting the  taxes.  AYithout  it  there  would  be  no  power  to 
collect  them  legally.  And  the  law  requires  that  it  should  be 
in  a  sum  double  the  amount  of  taxes  to  be  collected.  Here 
was  a  very  large  increase  of  the  taxes  levied  after  the  collect- 
or's bond  had  been  executed.  Suppose,  from  inadvertence  or 
otherwise,  the  collector's  bond  had  been  greatly  too  small 
when  approved,  does  any  one  doubt  that  the  board  of  super- 
visors would  have  had  complete  power  to  require  a  new  or  an 
additional  bond  ?  To  hold  it  could  not  be  done,  would  be  to 
hamper  that  body  in  requiring  the  officers  having  charge  of 
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the  collection  of  taxes  to  render  the  public  secure  in  their 
revenues,  and  might  lead  to  disastrous  results  in  numerous 
instances.  The  law  has  required  the  bond  to  be  executed  in 
a  particular  manner,  and  imposed  the  duty  on  the  board  of 
supervisors  to  require  a  compliance  with  its  terms,  and  they 
must  be  held  to  be  invested  with  ample  power  to  enforce  a 
compliance  with  the  law  in  this  particular. 

If  such  a  requirement  may  be  made  in  the  case  supposed, 
why  may  not  the  same  be  made  and  enforced  where  the  law 
has  authorized  the  levy  of  a  tax  after  the  collector  has  given  his 
bond,  whereby  it  may  be  the  bond  may  lack  many  thousand 
dollars  of  being  double  the  amount  of  all  taxes  to  be  collected? 
The  reason  is  as  cogent  in  the  latter  as  in  the  former  of  these 
cases.  And  we  are  of  the  opinion  that  the  board  of  super- 
visors were  authorized  to  require  it,  and  hence  there  was  a 
valid  and  legal  consideration  for  its  execution.  We  do  not 
regard  it  as  a  mere  voluntary  bond,  given  where  it  was  not 
authorized  by  the  law. 

The  cases  referred  to  in  other  States  are  not  in  point,  and 
are  perhaps  under  different  statutes.  The  case  of  People  v. 
Johr,  22  Mich.  461,  holds  that,  where  money  is  obtained 
under  and  by  virtue  of  such  a  bond,  the  parties  are  estopped 
from  denying  its  validity.  It  was  held  that,  where  the  county 
treasurer  was  allowed  to  receive  money  and  to  make  tax  sales, 
the  obligors  could  not  be  allowed  to  avail  of  the  advantages 
derived  from  an  attempt  to  perfect  a  statutory  bond,  and  then 
to  urge  that  such  defective  bond  was  not  obligatory.  And  in 
the  case  of  Prichett  v.  The  People,  1  Gilm.  525,  this  court,  in 
the  case  of  an  administrator's  bond,  announced  the  same  doc- 
trine. It  was  held  that,  by  the  execution  of  the  bond,  the 
principal,  under  color  of  legal  authority,  obtained  the  control 
of  the  personal  estate  of  deceased,  and  disposed  of  it  as  the 
law  authorized.  They  thus  became  entitled  to  commissions 
for  their  services ;  that  the  right  to  receive  compensation  in 
the  shape  of  commissions  was  a  valuable  consideration  for  the 
promise  of  the  principal  and  to  sustain  that  of  the  sureties ; 


388  Coons  et  al.  v.  The  People.  [Jan.  T. 

Opinion  of  llie  Coun. 

that  such  a  bond  was  good  at  the  common  law,  unless  pro- 
hibited by  statute  or  is  opposed  to  public  policy.  So,  in  this 
case,  the  collector  obtained  control  of  this  tax  fund,  received 
commissions  under  this  bond,  and,  inasmuch  as  it  is  not  pro- 
hibited by  statute,  nor  is  it  opposed  to  sound  public  policy,  it 
must  be  held  obligatory. 

It  is  urged  that  the  bond  is  void,  because  it  requires  Coons 
to  collect  and  to  account  for  the  bounty  tax  for  the  year  1864, 
when  there  was  levied  no  such  tax  for  that  year,  but  it  was 
levied  in  March,  1865.  Also  that  there  is  no  such  office  as 
collector  of  bounty  taxes,  and  the  bond  imposes  upon  him  all 
the  duties  required  of  him  as  collector  of  the  bounty  tax. 

We  perceive  no  force  in.  the  latter  of  these  two  objections. 
He  was,  in  effect  and  for  all  practical  purposes,  the  collector 
of  that  tax.  He  was  the  collector  of  the  State,  the  county, 
school  and  other  taxes,  and  we  fail  to  see  that  it  was  of  any 
material  consequence  whether  he  was  described  as  county  col- 
lector or  as  collector  of  the  bounty  tax,  as  his  duties  under 
the  law  were  the  same  in  either  case.  When  he  discharged 
the  duty  imposed  by  this  special  law,  he  and  his  sureties  were 
fully  discharged  to  that  extent.  Whether  he  regarded  him- 
self as  county  collector  or  collector  of  the  bounty  tax,  when 
he  was  receiving  and  paying  out  this  tax,  could  not  matter,  as 
all  such  acts  would  be  referred  to  this  bond. 

The  question  of  whether  he  and  his  sureties  can  be  held 
liable  under  this  bond  for  bounty  taxes  levied  in  1865,  is  not 
free  from  difficulty.  It  seems  to  be  conceded  that  there  was 
but  one  bounty  tax  ever  levied  in  that  county,  and  that  was 
in  ^larch,  1865,  and  it  may  be  inferred  that  it  was  to  secure 
the  faithful  performance  of  Coons'  duty  in  collecting  and  dis- 
bursing this  tax  that  induced  the  county  authorities  to  require 
him  to  execute  this  bond;  and  it  is  apparent  that  if  the  wrong 
date  was  written  by  mistake,  a  court  of  equity  would  reform 
and  correct  the  instrument.  If,  however,  we  may,  in  the 
light  of  all  the  surrounding  circumstances,  strike  out  the 
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figures  ''1864"  as  surplusage,  the  condition  of  the  bond  would 
be  free  from  all  doubt  and  uncertainty. 

When  it  is  seen  that  there  was  but  one  such  tax  levied,  and 
it  was  ready  to  be  collected,  and  this  bond  was  manifestly 
entered  into  to  enable  Coons  to  collect  that  tax,  we  do  not 
perceive  that  we  should  do  any  violence  to  the  rules  of  inter- 
pretation by  rejecting  the  figures  as  surplusage.  Bv  doing  so 
we  feel  well  assured  that  we  are  but  carrying  into  effect  the 
clear  intention  of  the  parties.  The  obligors  manifestly 
intended  to  bind  themselves  for  the  faithful  discharge  of  all 
the  duties  of  Coons  in  reference  to  the  collection  of  this  tax, 
and  they  delivered  it,  and  the  countv  authorities  received  it 
as  a  valid  and  eifectual  instrument.  The  makers,  we  may 
well  suppose,  intended  to  deliver  a  valid  instrument.  Nor 
did  the  county  authorities  intend  to  receive  an  invalid  bond. 
Had  there  been  a  tax  levied  for  1864,  then  the  bond  would 
only  apply  to  that  tax.  But  there  being  none  for  that  year, 
the  recital  is  untrue,  as  there  was  nothing  that  language  could 
embrace.  But  when  stricken  out,  the  bond  then  embraces 
what  was  intended  by  all  parties,  and  carries  out  their  pur- 
poses when  the  instrument  was  executed.  We  feel  ourselves 
fully  warranted  in  rejecting  the  repugnancy  and  holding  that 
the  bond  applies  to  and  embraces  the  bounty  tax  thus  col- 
lected, and  that  there  is  no  necessity  to  turn  the  parties  over 
to  a  court  of  equity. 

It  is  insisted  that  appellees  failed  to  make  a  case  against 
appellants;  that  the  order  levying  the  tax  should  have  been 
read  in  evidence. 

The  evidence  shows  there  was  a  bounty  tax  levied,  and  that 
Coons  collected  a  large  portion  of  it.  They,  in  their  bond, 
admit  there  was  a" bounty  tax  to  be  collected,  and  it  does  not 
seem,  during  the  whole  trial,  to  have  been  questioned,  but  to 
have  been  conceded.  The  town  collector's  books  show  it, 
Coons'  receipts  show  it,  and  the  whole  line  of  defense  con- 
cedes it.     Under  these  facts,  we   think  the  court    had   ample 
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evidence  that  the  tax  was  levied,  and,  moreover,  several  of 
the  pleas  admit  the  tax  was  levied. 

Where  an  officer  collects  money  under  an  execution,  he 
would  not  be  heard  to  say  that  there  was  no  judgment  on 
which  it  could  issue,  and  he  would  therefore  appropriate  the 
monev  to  his  own  use.  Having  acted  under  it,  he  admits  and 
is  bound  by  it  as  being  a  valid  process.  So  in  this  instance, 
Coons  received  the  warrants  from  the  various  town  collectors 
without  question,  and  proceeded  to  collect  and  did  collect 
large  sums  of  money  under  these  warrants,  and  why  should 
the  order  levying  the  tax  be  produced  ?  We  are  satisfied  that 
the  evidence  was  sufficient  to  show  the  tax  was  levied,  and 
that  is  all  the  rules  of  practice  require. 

It  is  urged  that  appellees  failed  to  prove  a  conversion  of 
this  fund;  that  the  mere  proof  that  Coons  had  received  the 
money  was  not  enough  to  require  him  to  show  what  he  did 
with  it. 

We  entertain  no  doubt  that,  where  an  officer  has  received 
money  and  refuses  to  pay  on  a  proper  demand,  he  must  then 
show  what  he  has  done  with  it,  or  be  liable  for  it.  Or  where 
he  is  required  to  dispose  of  it  in  a  specified  mode,  by  a  par- 
ticular time,  and  he  fails  to  do  so,  he  is  then,  to  avoid  liabil- 
ity, required  to  account  for  its  proper  and  legal  disposition. 

The  13th  section  of  chapter  28,  E..  S.  1845,  requires  the 
county  commissioners,  at  the  June  and  December  terms  of 
each  year,  to  settle  with  their  county  treasurer  and  count  the 
funds  in  the  treasury,  and  the  clerk  to  enter  of  record  the 
amount  and  kind  of  funds  in  the  treasury.  Although  this,  in 
terms,  applies  to  county  commissioners,  as  has  been  repeat- 
edly held,  it  embraces  boards  of  supervisors,  as  the  law  appli- 
cable to  the  first  is  declared  to  embrace  the  latter.  The  settle- 
ment being  required,  it  is  the  duty  of  the  treasurer,  who  is 
ex  officio  collector,  to  become  an  actor  in  such  settlement.  He 
necessarily  should  present  a  full  and  detailed  statement  of  the 
moneys  received  from  all  sources  and  the  moneys  paid  out, 
with   dates,  etc.,  as  the   basis   of  a   settlement.      He   has  the 
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books  and  the  treasurer's  and  collector's  accounts,  and  he  should 
furnish  the  information  to  the  board,  and  then  it  is  their  duty 
to  examine  it,  by  committee  or  otherwise,  and  see  that  it  is 
correct;  and  a  treasurer  failing  to  do  so  when  acting  as  col- 
lector, is  in  default  of  duty  to  the  same  extent  that  he  is  when 
acting  as  treasurer,  and  when  he  fails  or  refuses  to  report  at 
the  regular  session  of  the  board  of  supervisors,  he  has  omitted 
a  duty  imposed  by  law  that  places  him  in  a  position  that  he 
must,  when  thereafter  legally  required,  show  what  disposition 
he  has  made  of  publi.c  funds  that  have  come  to  his  hands. 
Thenceforward  the  burthen  of  proof  is  upon  him  to  discharge 
himself  from  the  liability  to  account  for  and  pay  over  funds 
shown  to  have  come  into  his  hands. 

In  this  case  it  appears  that  Coons  did  not  offer  to  report 
until  in  1868,  and,  from  some  unknown  cause,  and  strange  as 
it  may  seem,  the  board  of  supervisors  would  not  receive  it  or 
permit  it  to  be  read.  AVhy  they  should  refuse  to  receive  the 
report  and  settle  with  the  collector,  in  violation  of  a  require- 
ment of  the  statute,  is  incomprehensible  to  us.  We  can  im- 
agine no  well  founded  reason  for  such  action,  when  we  see  it 
accompanied  with  positive  refusals  of  the  board  to  settle  with 
Coons.  It  has  much  the  appearance  of  an  effort  to  permit 
Coons  to  use  and  appropriate  this  fund  to  his  own  use,  or  to 
shield  him  in  defaults  he  had  already  committed.  Nor  does 
it  imply  that  they  were  zealous  in  protecting  the  people  in 
their  pecuniary  rights.  But  that  did  not  release  Coons  from 
the  effect  of  his  neglect  to  report  during  the  year  1865,  for 
the  tax  collected  before  the  annual  session  of  the  board  of 
supervisors,  or  at  the  first  session  in  1866,  for  moneys  thus 
collected  and  bounty  orders  received  after  the  time  he  should 
have  reported.  But  failing  to  report  in  1865,  he  should  have 
made  a  full  report  in  1866.  But  failing  in  this  duty,  it  de- 
volved on  him  to  show  what  he  had  done  with  the  money  and 
orders  which  he  is  shown  to  have  received.  If  he  did  his 
duty,  he  collected  the  taxes  within  the  time  required  by  law, 
either  by  voluntary  payment  or  by  sale  of  delinquent  lands. 
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And  inasmuch  as  we  have  no  evidence  of  a  sale  having  been 
made,  we  mav  presume  collections  were  made  during  the  year 
1865.  prior  to  his  entering  upon  his  second  term.  In  this 
case  he  was  shown  to  have  received  during  his  first  term,  of 
this  tax,  a  sum  very  much  larger  than  the  judgment  recov- 
ered. The  receipts  were  in  money  and  bounty  orders  uncan- 
celed and  liable  to  be  again  put  into  circulation.  Appellants 
have  failed  to  show  that  such  orders  were  ever  canceled,  and 
failing  to  do  so,  the  court  below  was  fully  warranted  in  the 
inference  that  they  had  been  again  put  in  circulation  by  Coons, 
and,  for  the  same  reason,  that  he  had  used  the  money  for  his 
own  individual  purposes,  and  the  county  would  be  thus  com- 
pelled to  again  take  up  the  orders,  and  also  to  levy  and  col- 
lect a  sum  of  money  to  replace  the  amount  thus  used. 

It  is  urged  that  it  is  not  shown  that  Coons  did  not  pay  over 
the  money  and  orders  thus  collected  to  his  successor,  and 
hence  appellants  are  not  liable;  that,  as  he  became  his  own 
successor  about  the  first  day  of  December,  3  865,  we  must 
presume  he  complied  with  that  part  of  the  condition  of  his 
bond.  This  might  be  true  if  there  were  no  other  condition 
in  the  bond.  But  it  is  conditioned  that  he  will  perform  all 
of  the  duties  required  of  him  as  collector  of  the  bounty  tax, 
etc.,  in  the  time  and  manner  prescribed  bylaw.  It  was  man- 
ifestly a  breach  of  duty  for  him  to  convert  the  money  and 
orders  which  he  had  collected  to  his  own  use;  and  in  the 
fourth  breach  of  the  declaration  it  is  averred  that  he  so  con- 
verted them.  And  as  he  had  received  a  large  sum  more  than 
the  judgment,  failed  to  report  and  to  surrender  up  the  orders  at 
the  September  session  of  the  board  in  1865,  and  has  failed  to 
show  what  disposition  has  been  made  of  them,  the  court 
below  was  warranted  in  finding  that  he  had  converted  them 
to  his  own  use ;  or,  under  other  breaches,  that,  having  con- 
verted them,  he  did  not  pay  and  deliver  them  to  himself  as 
his  successor.  If  previously  converted,  he  could  not,  in  any 
sense,  deliver  them  to  his  successor. 
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The  entire  record  considered,  we  fail  to  find   that  there  is 

any  error  for  which  the  judgment  of  the  court  below  should 

be   reversed.     In    fact,  the   evidence  would   have  justified  a 

much  larger  judgment. 

Judgment  afirmed. 

Mr.  Justice  Scholfield  took  no  part  in  the  decision  of 
this  case. 


The  Toledo,  "Wabash  and  Western  Railway  Co. 

V. 

Epheaim  S.  Hamilton  et  al. 

1.  Carkier — Uahility  for  stock  while  being  transported.  Where  a  rail- 
road company  accepts  stock  for  transportation,  it  is  bound  to  take  reason- 
able care  of  it,  and  if,  from  the  want  of  such  care,  loss  ensues,  the  com- 
panj''  will  be  liable  to  the  owner. 

2.  Same — duti/  to  provide  water  for  stock.  It  is  as  much  the  duty  of  the 
servants  of  a  railway  company  to  provide  water,  at  suitable  points  on  the 
line  of  its  road,  for  the  use  of  stock,  as  it  is  their  duty  to  carry  such  stock; 
and  where  hogs,  while  being  transported,  died  for  the  want  of  water,  it 
was  held  that  the  companj^  was  liable. 

3.  Same — burden  of  proof  to  show  exemption  from  liability  is  on  the  car- 
rier. Where  a  carrier  receives  live  stock  for  transportation,  and  a  loss  is 
sustained  by  the  owner  in  consequence  of  their  not  being  supplied  with 
water,  the  burden  of  proof  to  show  an  exemption  from  liability  rests  upon 
the  carrier. 

Appeal  from  the  Circuit  Court  of  Ford  county  ;  the  Hon. 
O.  L.  Davis,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Ephraim  S.  Hamilton 
and  William  Cessna  against  the  Toledo,  Wabash  and  West- 
ern Railway  Company,  to  recover  for  loss  sustained  on  a  lot 
of  hogs  from  the  want  of  watering  and  properly  caring  for 
them  while  being  transported.  The  material  facts  of  the  case 
appear  in  the  opinion. 
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Mr.  Owen  T.  Reeves,  for  the  appellant. 

Messrs.  Wood  &  Loomis,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  to  recover  for  the  loss  sustained 
on  a  lot  of  hogs,  resulting,  as  alleged,  from  the  negligence  of  1 
the  railroad  company  in  failing  to  water  and  care  for  them 
while  in  its  charge,  being  shipped  from  Rankin,  Illinois,  to 
Toledo,  Ohio.  The  evidence  preserved  in  the  record  makes 
a  clear  case  against  the  company  within  the  rule  declared  in 
the  Illinois  Central  Railroad  v.  Adams,  42  111.  474,  and  we 
refer  to  that  case  as  stating  the  principles  of  law  which  must 
control  this  decision. 

Upon  the  questions  of  fact  involved,  the  evidence  is  abun- 
dant to  sustain  the  finding  of  the  jury.  It  is  not  contested 
the  hogs  died  for  the  want  of  water  while  in  the  custody  of 
the  carrier.  The  excuse  insisted  upon  is,  the  company  had 
no  water  that  could  be  used  for  that  purpose  on  the  line  of 
its  road  between  the  shipping  point  and  Toledo,  where  the  hogs 
were  to  be  delivered  to  another  carrier.  The  burden  of  proof 
to  show  exemption  from  liability  as  a  carrier  rested  upon  de- 
fendant. This  it  has  not  done.  The  proof  shows  there  was 
water  at  Hoopeston.  The  conductor  of  the  train  was  apprised 
of  the  suffering  condition  of  the  hogs  at  that  station,  and 
requested  to  give  them  water.  According  to  plaintiff'^s  testi- 
mony, he  declined  to  comply  with  this  request,  not  because 
there  was  no  water,  but  if  he  ran  slow  enough  by  the  tank  to 
water  the  hogs  he  would  not  be  able  to  get  his  train  up  the 
grade  beyond. 

It  is  also  insisted,  all  the  water  at  that  point  was  wanted  for 
the  use  of  the  engines  running  on  the  road.  Whether  there 
was  enough  water  for  the  use  of  the  engines  and  hogs  does 
not  appear  from  anything  in  the  evidence,  nor  do  we  regard 
it  as  material.  There  was  certainly  water  there  in  addition 
to  what  was  required  for  present  use,  and  the  servants  of  the 


1875.]        T.  W.  &  W.  R.  W.  Co.  v.  Duekix,  etc.  395 

'~  Syllabus.  ' 

company  in  charge  ought  to  have  used  it  on  the  hogs.  It  was 
as  much  the  duty  of  the  company  to  provide  water  at  suitable 
points  on  the  line  of  its  road  for  the  use  of  stock,  as  to  carry 
it.  Before  they  received  the  stock  they  should  have  known 
whether  they  had  water,  and  if  suddenly  the  supply  had 
become  exhausted,  they  should  have  notified  the  owner.  But 
having  accepted  his  stock  for  transportation,  thev  were  bound 
to  take  reasonable  care  of  it,  and  if,  from  the  want  of  such  care, 
loss  ensued,  the  company  is  liable.  Had  the  hogs  been 
watered  at  Hoopeston,  and  been  unloaded  within  a  reasonable 
time  at  Toledo,  it  very  clearly  appears  the  loss  would  have 
been  avoided.  In  both  respects  the  company  was  guilty  of 
gross  negligence. 

Xo  error   appearing  in  the  record,  the  judgment  will   be 
affirmed. 

Judgment  affirmed. 


The  Toledo,  Wabash  ais-d  Western   Railway  Co. 


Mary  Durkiist,  Adrnx.  etc. 

1.  jMaster  and  servant — respondeat  superior — negligence  of  fellow -ser- 
tant.  It  has  been  uniformly  held  by  this  court,  as  by  the  English  courts,  that 
the  doctrine  of  resp>ondeat  superior  does  not  extend  to  the  case  of  an  injury 
received  by  one  servant  through  the  carelessness  or  negligence  of  another, 
while  both  are  engaged  in  the  business  of  the  principal,  if  the  latter  has 
taken  proper  care  to  engage  competent  servants  to  perform  the  duties 
assigned  them. 

2.  Negligence — servant  of  railroad  corporation  assumes  the  risks  incident 
to  his  employment.  When  a  person  enters  into  the  service  of  a  railroad 
company,  he  thereby  undertakes  to  run  all  the  ordinary  risks  incident  to 
the  employment,  including  his  own  negligence  or  unskillfulness  and  that 
of  his  fellow-servants  engaged  in  the  same  line  of  duty,  or  incident  thereto, 
provided  such  other  servants  are  competent  to  discharge  the  duties  assigned 
them. 

3.  Same — ringing  bell,  etc.  Where  the  omission  to  ring  a  bell  or  sound 
a  whistle  at  a  road  crossing  appears  not  to  have  contributed  in  the  slightest 
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degree  to  an  injury  or  accident  on  a  train  of  cars,  the  railroad  company 
operating  the  same  will  not  be  subjected  to  liability  in  a  civil  suit  for 
damages  in  consequence  of  such  omission. 

4.  Practice  ik  Stipreme  Court — remanding.  Where  a  judgment  was 
reversed,  and  it  appeared,  from  the  agreed  statement  of  facts,  that  no 
recovery  could  be  had,  the  cause  was  not  remanded,  but  the  costs,  both 
in  this  and  the  court  below,  were  ordered  to  be  taxed  against  the  appellee, 
who  was  also  the  plaintiff  below. 

Appeat.  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snydee,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Mary  Durkin,  adminis- 
tratrix of  the  estate  of  Lawrence  Durkin,  deceased,  against 
the  Toledo,  Wabash  and  Western  Railway  Company,  to  recover 
compensation  for  wrongfully  and  negligently  causing  the 
death  of  said  Lawrence  Durkin.  The  deceased  was  engaged 
as  an  employee  of  the  defendant  at  the  time  he  was  killed^ 
He  was  returning  to  his  home  at  the  time  on  a  platform  car, 
with  other  hands,  and  the  train,  while  backing,  struck  some 
cattle  on  the  track  near  a  road  crossing,  whereby  the  car  on 
which  the  deceased  was  sitting  was  thrown  from  the  track  and 
he  was  killed.  The  cause  was  tried  by  the  court  below,  with- 
out a  jury,  on  an  agreed  statement  of  facts.  The  court  found 
for  the  plaintiff,  and  rendered  judgment  for  $3000  in  favor 
of  the  plaintiff,  and  the  defendant  appealed. 

Mr.  G.  B.  Burnett,  for  the  appellant. 

Mr.  Charles  Conlon,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  of 
Madison  county,  rendered  on  an  agreed  state  of  facts,  pre- 
senting the  single  question,  so  oiten  and  so  uniformly  adjudi- 
cated by  this  court,  and  by  other  courts  in  England  and  in 
this  country,  arising  out  of  the  doctrine  o?  respondeat  superior. 

So  far  back  as  tlie  case  of  Honner  v.  The  Illinois  Central  Rail- 
road Co.  15  111.550,  decided  in  1854,  this  court  said  this  doctrine 
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did  not  extend  to  the  case  of  an  injury  received  by  one  servant 
through  the  carelessness  of  another,  when  both  are  engaged 
in  the  business  of  the  principal. 

This  case  was  followed  by  Illinois  Central  Railroad  Company 
V.  Cox,  21  ib.  20,  with  a  slight  qualification,  the  court  holding 
that  a  railroad  company  or  other  corporation  are  not  respon- 
sible for  injuries  to  their  servants  or  agents  occasioned  by  the 
carelessness  or  negligence  or  unskilful ness  of  fellow-servants 
while  acting  in  the  same  service,  without  their  knowledge  or 
sanction,  provided  such  company  or  corporation  have  taken 
proper  care  to  engage  competent  servants  to  perform  the  duty 
assigned  them.  It  was  further  held,  when  a  person  enters 
into  the  service  of  a  railroad  company  he  thereby  undertakes 
to  run  all  the  ordinary  risks  incident  to  the  employment, 
including  his  own  negligence  or  unskilfulness,  and  this  in- 
cludes the  risk  of  occasional  negligence  or  unskilfuluess  of 
his  fellow-servants  engaged  in  the  same  line  of  duty,  or  inci- 
dent thereto,  provided  such  fellow-servants  are  competent  and 
skilful  to  discharge  the  duty  assigned  them. 

Reference  was  made  to  Homier  v.  III.  Cent.  R.  R.  Co.  supra, 
and  numerous  English  and  American  cases,  all  holding  the 
same  doctrine,  among  which  were  Hutchinson,  Admx.  v.  Tlie 
York,  New  Castle  and  Berivick  Railway  Co.  5  Exch.  341  ;  Wy- 
more,  Admx.  v.  Jay,  ib.  353;  Skip  v.  Eastern  Counties  Railway 
Co.  24  Eng.  L.  and  E.  396 ;  Wiggott  v.  Fox,  36  ib.  486 ;  Far- 
well  V.  Boston  and  Worcester  R.  R.  Co.  4  Mete.  49  ;  Murray 
V.  S.  Carolina  R.  R.  Co.  1  McMullen,  385;  Brown  v.  Max- 
iceJl,  6  Hill  (N.  Y.)  592 ;  Ryan  v.  Cumberland  Valley  R.R.  Co. 
23  Penn.  384;  Shields  v.  George,  15  Geo.  349;  Madison  and 
Indianapolis  R.  R.  Co.  v.  Bacon,  6  Ind.  205. 

The  doctrine  of  the  case  in  15  111.  and  21  ib.  supra,  was 
followed  and  adhered  to  with  no  shadow  of  change  by  Moss 
V.  Johnson,  22  111.  633  ;  Oi.  and  N.  W.  R.  R.  Co.  v.  Swett,  Adm. 
45  ib.  201 ;  III.  Cent.  R.  R.  Co.  v.  Jewell,  46  ib.  99 ;  Chicago  and 
Alton  R.  R.  Co.  v.  Keefe,  47  ib.  108 ;  and  Same  v.  Murphy,  53 
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ib.  336 ;  C.  B.  and  Q.  R.  R.  Co.  v.  Gregory,  58  ib.  272 ;  C.  and 
A.  R.  R.  Co.  V.  Sullivan,  63  ib.  293. 

In  Keefe's  case,  supra,  this  court  said,  commenting  upon 
the  cases  in  15  111.  20,  and  22  111.  supra,  that  the  decisions 
therein  Avere  in  conformity  with  the  great  current  of  authorities, 
and  that  the  question,  whether  one  servant  could  recover 
against  the  common  master  for  injuries  resulting  from  the 
carelessness  of  a  fellow-servant,  if  the  master  had  used  due 
diligence  in  their  selection,  was  no  longer  an  open  question 
in  this  court. 

In  this  case  the  facts  agreed  concede  the  competency  of  the 
fellow-servants  of  the  injured  party,  and  in  opposition  to  these 
decisions  of  this  court  of  last  resort,  pronounced  with  great 
unanimity,  establishing  the  doctrine,  the  circuit  court,  by  its 
judgment,  totally  ignored  them,  and  held  them  for  naught. 
Either  the  learned  judge  had  forgotten  these  cases,  or  per- 
ceived something  in  the  facts  of  this  case  taking  it  out  of  the 
rule  established  in  them.  But  we  fail  to  perceive  anything 
which  can  or  should  take  this  case  out  of  the  operation  of  the 
rule  we  have  so  frequently  announced. 

Many  other  later  cases  are  referred  to  by  appellant,  which 
are  directly  in  point  with  this.  Among  them  Fifzharmon  v. 
R.  R.  Co.  10  Gushing,  228;  Russell  v.  R.  R.  Co.  17  N.  Y. 
134  ;  0.  and  M.  R.  R.  Co.  v.  Tindall,  13  Ind.  366,  and  numer- 
ous other  cases,  all  recognizing  the  same  doctrine. 

Appellee's  counsel,  with  commendable  candor,  admits  the 
law  to  be  as  these  cases  declare  it  to  be,  but  complains  of  its 
harshness,  expressing  a  hope  that  it  may  be  relaxed. 

We  do  not  well  perceive  how  such  corporations  could  per- 
form the  duties  they  owe  the  public  if  amenable  to  an  action 
for  an  injury  to  one  servant  caused  by  the  negligence  of  a 
fellow-servant,  the  corporation  having  provided  competent 
servants. 

As  was  said  in  Cox's  case,  supra,  a  party  entering  into  such 
service  undertakes  to  run  all  the  ordinary  risks  incident  to 
the  service,  and  this  includes  the  risk  of  occasional  negligence 
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or  unskilfulness  on  the  part  of  his  fellow-servants   engaged 
in  the  same  line  of  duty,  or  incident  thereto. 

It  is  complained  as  negligence  that  the  gravel  cars  had  no 
seats— no  side  protection,  and  were  dangerous.  This  is  all 
true,  and  deceased  knew  that  when  he  entered  into  the  service, 
and  graduated  his  wages  accordingly. 

It  would  hardly  be  expected  these  cars  should  be  fitted  up 
with  side  railings,  cushioned  seats,  or  reclining  or  other  chairs. 
All  the  hands  knew  there  Avere  no  such  conveniences,  and 
their  only  chance  for  rest,  in  a  run  of  four  miles,  would  be 
the  platform  of  the  cars. 

What  good  would  it  do  to  ring  a  bell  or  sound  a  whistle 
at  a  crossing  under  such  circumstances,  taking  into  consider- 
ation the  men  upon  the  platform  ?  It  would  be  of  no  service 
to  them,  and  the  omission  could  not  have  contributed  in  the 
slightest  to  the  accident.  Nor  was  this  a  point  mooted  in 
the  case. 

The  judgment  of  the  circuit  court,  being  against  all  the 
authorities  on  the  question,  and  against  the  rule  as  announced 
by  this  court,  is  reversed,  and  as  no  cause  of  action  is  shown, 
the  cause  will  not  be  remanded.  The  costs  will  be  taxed 
against  appellee,  both  in  this  court  and  the  court  below,  to 
be  paid  in  due  course  of  administration. 

Judgment  reversed. 


Makia  Hewitt 

V, 

Jesse  Long, 

1.  Custody  of  children — good  of  child  the  primary  object.  In  dispos- 
ing of  the  custody  of  children,  the  primary  object  should  be  the  good  of 
the  children,  and  where  the  child  has  arrived  at  an  age  to  choose  for 
Itself,  the  court  will  not  take  it  from  one  parent  and  give  it  to  another 

against  its  wishes. 
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2.  Same — ground  offather^s  superior  right  at  common  law.  The  father's 
paramount  risrht  to  the  custody  of  his  child  by  the  common  law,  springs 
from  his  obligation  to  provide  for  its  maintenance.  Where  he  is  fully 
discharged  from  that  obligation  by  decree  of  court  granting  his  wife  a 
divorce,  his  common  law  right  to  the  custody  of  his  child  must  neces- 
sarily yield  to  the  discretionary  power  over  the  subject  vested  by  the 
statute  in  the  court. 

3.  Same — effect  of  decree  of  divorce  on  question.  Where  a  divorce  is 
granted  to  a  wife  for  the  misconduct  of  the  husband,  on  a  subsequent 
application  to  modify  the  decree  giving  the  mother  the  custody  of  their 
child,  the  father  will  be  conclusively  estopped  from  alleging  any  facts 
inconsistent  with  those  found  in  the  decree  of  divorce. 

4.  Where  the  father  wilfully  deserted  his  wife  before  the  birth  of  their 
daughter,  without  cause,  went  to  another  State,  and  when  the  child  was 
fourteen  years  of  age,  sought  to  have  the  decree  giving  the  child  to  her 
mother  on  divorce  modified,  and  her  custody  given  to  him,  so  that  he 
might  take  her  out  of  the  State  among  total  strangers,  and  thus  deprive 
the  mother,  the  unoffending  party,  of  her  society,  and  it  appeared  that 
the  child  did  not  want  to  be  taken  from  her  mother,  who  was  devotedly 
attached  to  her,  and  was  shown  to  be  an  amiable  and  respectable  person, 
and  to  have  done  her  duty  by  the  child,  and  was  able  to  give  her  a  good 
education  and  properly  care  for  her,  it  was  Jield,  that  a  decree  giving  the 
child  to  the  father  thus  situated,  although  wealthy,  could  not  be  sustained, 
and  the  same  was  reversed,  and  the  petition  of  the  father  dismissed. 

Appeal  from  the  Circuit  Court  of  Cass  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
court,  and  in  the  dissenting  opinion  of  Mr.  Justice  Breese. 

Messrs.  Dummer  &  Brown,  for  the  appellant. 
Messrs.  Ketcham  &  Gridt^ky,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  is  a  controversy  between  parents,  about  the  custody 
of  a  female  child,  named  Alice  Long,  born  October  5,  1858. 
The  parties  to  the  suit  were  married  in  Cass  county,  this 
State,  March  15,  1857,  and  from  thence  lived  together  as 
husband  and  wife  in  that  county  until  the  wife,  appellant 
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here,  became  advanced  in  pregnancy  with  said  child,  when, 
and  before  her  birth,  Jesse  Long,  the  husband,  appellee  here, 
wilfully  and  without  any  reasonable  cause  deserted  and 
absented  himself  from  appellant,  and  so  continued  to  do  for 
the  space  of  more  than  two  years,  whereupon  she  filed  her 
bill  in  the  circuit  court  of  Cass  county,  where  she  had,  mean- 
while, resided,  for  a  dissolution  of  the  marriage,  on  the 
ground  of  such  desertion.  Jurisdiction  was  obtained  of  the 
person  of  appellee  by  publication,  and  by  his  afterwards 
causing  his  appearance  to  be  entered  by  an  attorney  in  fact, 
and  such  proceedings  were  thereupon  had  in  said  cause  that 
afterwards,  at  the  September  term,  1860,  of  said  court  a 
decree  was  duly  entered  therein  in  appellant's  favor  and 
against  appellee,  dissolving  said  marriage  for  the  cause  afore- 
said, and  awarding  the  care  and  custody  of  said  child  to 
appellant,  the  mother,  also  requiring  appellee  to  pay  appellant 
as  alimony  the  sum  of  $1000,  and  to  the  guardian  of  said  child 
the  sum  of  $2000  for  her  support  and  maintenance.  These 
sums,  as  appears  by  the  decree,  were  respectively  paid  at  the 
time  of  entering  it. 

At  the  January  term,  1873,  of  said  court.  Long  presented 
his  application,  by  petition  and  notice,  for  a  modification  of 
said  decree  so  as  to  take  the  custody  of  said  child  from  the 
mother,  and  bestow  it  upon  him.  At  the  April  term  next 
following,  the  application  was  granted,  and  the  mother  appeals 
to  this  court. 

We  shall  not  undertake  to  set  out  in  detail  the  evidence 
upon  which  this  modification  was  made,  but  only  the  results 
of  it,  as  gathered  from  a  careful  examination. 

It  appears  that  from  Long's  first  desertion  of  his  wife,  he 
has  continually  absented  himself  from  this  State,  with  the 
exception  of  two  visits,  at  which  he  barely  saw  Alice,  and  a 
third,  when  he  came  with  two  other  men  with  a  view  to  take 
her  with  him  to  Iowa,  without  the  leave  of  the  court,  but 
could  not  find  her.  On  this  last  occasion  he  did  not  see  her 
at  all.  Bv  his  thus  absenting  himself  from  the  State,  he  was 
26— 76th  III. 


402  Hewitt  v.  Long.  [Jan.  T. 

Opinion  of  the  Court. 

almost  a  total  stranger  to  the  child.  It  appears  that  at  the 
time  of  the  hearing,  Alice  was  upwards  of  fourteen  years 
of  age,  and  she  testified  in  court  to  her  desire  to  stay  with 
her  mother,  and  her  aversion  to  being  taken  away  by  her 
father,  who  was  a  stranger  to  her.  As  showing  reasons  for 
the  modification.  Long  introduced  the  testimony  of  various 
business  men  and  some  public  officers  residing  in  Jasper 
county,  in  the  State  of  Iowa,  to  the  effect  that  Long  was  the 
owner  of,  and  resided  upon,  a  farm  situate  about  six  miles 
from  the  village  of  Newton,  in  that  county,  the  farm  compris- 
ing some  2000  acres  o>f  land,  mostly  under  cultivation,  with  a 
good  house  and  other  improvements  upon  it;  that  he  was  a 
cattle  raiser,  drover,  and  active  business  man ;  that  he  had  a 
large  amount  of  personal  property,  and  his  whole  property 
was  variously  estimated  at  a  value  ranging  from  $50,000  to 
$150,000;  that  he  was  president  of  a  national  bank  in  New- 
ton, had  established  a  church  and  a  school  on  his  farm.  It 
was  shown  that  in  1867  he  married  the  wife  with  whom  he 
then  lived,  but  had  no  children  by  her;  that  his  house  was 
well  furnished,  having  both  a  piano  and  organ  in  it,  upon 
Avhich  his  wife  played,  and  that  she  was  a  teacher  in  a  Sab- 
bath school.  There  is  no  evidence  as  to  the  age  or  experi- 
ence of  this  wife,  and  none  in  respect  to  her,  coming  from  any 
one  having  more  than  a  general,  casual  acquaintance  with 
her — none  as  to  who  she  was,  where  she  was  brought  up, 
what  was  her  character  before  her  marriage,  or  as  to  any  of 
her  personal  characteristics.  All  that  can  be  determined 
about  her  from  the  evidence,  is  barely  that  she  is  a  woman 
who  attends  church,  teaches  in  a  Sabbath  school,  and  plays 
upon  a  piano  and  organ.  It  is  virtually  into  the  society,  keep- 
ing and  control  of  this  unknown  woman,  a  total  stranger  to 
this  young  girl,  that  the  latter  is  to  be  forcibly  cast  by  the 
order  appealed  from.  It  is  unnecessary  to  say,  that  a  woman 
may  attend  church,  may  teach  in  a  Sabbath  school,  and  play 
both  piano  and  organ,  and  yet  be  wholly  unfit  to  be  the  mis- 
tress over  a  girl  reared  in  tenderness  and  affection,  as  Alice 


1875.]  Hewitt  v.  Long.  403 

Opinion  of  the  Court. 

has  been.  The  father  can  have  no  particular  affection  for 
this  child.  The  theory  of  natural  affection  which  tenderlv 
clings  to  a  child  whom  a  parent  has  never  scarcely  seen,  and 
upon  whom  he  has  bestowed  no  care,  may  do  for  works  of  the 
imagination,  but  will  not,  in  the  absence  of  proof,  be  pre- 
sumed in  a  judicial  investigation.  There  being  much  to 
repel,  and  nothing  to  warrant,  the  inference  of  affection  on 
his  part,  when  we  consider  his  heartless  treatment  of  the 
mother,  his  voluntary  desertion  of  the  child  itself  until  nearly 
fourteen  years  of  age,  are  we  not  justified  in  suspecting  his 
motives?  May  they  not  be,  after  all,  to  annoy  the  mother, 
whom  he  must  feel  conscious  of  having  injured,  or  may  they 
not  be  to  place  the  child  in  the  position  of  mere  drudge  to 
this  second  wife,  of  whose  personal  characteristics  we  know  so 
little?  Is  Long  shown  to  be  such  a  man  as  to  whom  no  such 
motives  should  be  imputed?  If  he  possesses  any  degree  of 
natural  affection,  why  has  he  not  exhibited  it  towards  this 
child  in  earlier  years?  Without  reasonable  cause  he  delib- 
erately deserted  the  child's  mother  when  she  was  about  to 
become  such,  and  that  mother  never  received  from  him  one 
word  of  explanation,  either  by  letter  or  message,  has  never 
even  seen  his  face  from  the  time  of  that  act  until  she  met  him 
in  court,  more  than  fourteen  years  afterwards,  to  resist  his 
efforts  to  tear  this  child  from  her  verv  bosom,  to  forcibly 
bear  away  the  girl  to  a  foreign  State,  among  strangers,  where 
she  may  be  immured  in  that  country  castle,  a  virtual  prisoner, 
under  the  dominion  of  such  a  father,  beyond  the  ear  of  the 
court  of  which  she  is  ward,  beyond  the  reach  of  its  protecting 
hand,  and  beyond  a  mother's  watchful  eye,  while  we  have  no 
assurance  of  a  counteracting  influence  from  the  second  wife. 
Can  a  chancellor,  under  these  circumstances,  say,  upon  his 
conscience,  it  is  just,  it  is  in  accordance  with  humane,  equi- 
table principles,  to  place  this  child's  welfare,  physical  and 
moral,  in  such  jeopardy? 

But  his  counsel  say  he  may  have  had  reasonable  cause  for 
leaving  this  child's  mother  as  he  did,  but  he  is  too  manly  to 
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disclose  it.  !N"o  speculations  of  this  nature  can  be  indulged. 
Appellee  can  not  make  an  issue  upon  that  question.  The 
statute  makes  wilful  desertion,  without  reasonable  cause,  for 
the  space  of  two  years,  a  ground  for  divorce.  Upon  that 
ground  the  bill  in  the  original  cause  was  filed.  The  decree 
finds  all  the  necessary  facts,  and  dissolves  the  marriage.  By 
this  decree  he  is  conclusively  estopped  from  alleging  in  this 
proceeding  that  he  had  reasonable  cause  for  the  desertion. 

Again,  the  witnesses  from  Jasper  county  seem  none  of  them 
to  have  known  him  there  more  than  five  or  six  years.  Prunty, 
who  was  his  attorney  in  fact  in  the  divorce  case,  says  he  has 
known  him  twenty-five  years.  There  is  no  witness,  not  even 
Long  himself,  who  pretends  to  testify  as  to  what  means  he 
had  at  the  time  he  deserted  appellant,  or  where,  for  the  eight 
years  preceding  his  being  known  in  Jasper  county,  he  had 
been,  what  he  had  been  doing,  or  how  he  acquired  his  vast 
property,  which  he  says  amounted  to  from  $150,000  to  $200,- 
000.  There  was  a  presumption  against  him  for  his  past  acts, 
which  it  was  for  him  to  overcome  by  proof.  In  short,  it  was 
for  him  to  satisfy  the  conscience  of  the  court  that  he  was  a 
different  man  from  what  he  was  when  he  committed  the 
breach  of  his  marital  obligations.  How  has  he  done  this? 
By  showing  that  somehow,  during  the  late  civil  war,  he 
acquired  a  large  property;  that  he  was  president  of  a  national 
bank?  His  wealth  would  give  him  that  position.  By  show- 
ing he  had  established  a  church  and  school  on  his  farm?  His 
property  alone  would  do  that,  and  the  motive  might  be  the 
gratification  of  personal  vanity.  That  he  kept  his  contracts 
with  his  fellow-men?  Self-interest  would  dictate  that.  We 
have  given  us,  to  repel  the  presumption  against  him  that  he 
could  not  be  relied  on  in  the  relation  of  guardian  having  the 
custody  of  this  child,  literally  nothing  but  the  general  evi- 
dence of  business  men  and  public  officers  of  Jasper  county, 
touching  his  mere  outward  circumstances  and  appearances, 
with  the  simple  fact  sujieradded  that  in  his  business  transac- 
tions he  was  generally  correct.    This  is  but  the  exhibit  which 
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any  man  may  make,  no  matter  how  faithless  in  his  domestic 
relations,  who  had  in  early  life  married  a  virtuous  and  re- 
spectable girl ;  lived  with  her  long  enough  to  fully  gratify  his 
animal  passions,  and  until  she  was  about  to  become  a  mother, 
then,  without  reasonable  cause,  basely  desert  her;  go  west; 
acquire,  no  matter  how,  large  wealth  ;  marry  a  lady  capable 
of  making  a  display,  by  being  a  leader  in  the  church  and 
Sabbath  school,  of  playing  piano  and  organ;  establish  a 
church,  a  bank  and  a  school,  and  gain  that  sort  of  influential 
position  which  wealth,  especially  in  new  communities,  so 
readily  leads  to.  If  the  question  were,  wiiether  the  circuit 
court  of  Cass  county  should  permit  the  property  of  a  ward 
of  that  court  to  be  taken  out  of  its  jurisdiction  and  intrusted 
to  the  hands  of  Jesse  Long,  it  would  be  different;  yet,  would 
there  not  be  great  hesitation,  even  then  ?  But  the  question 
here  is,  whether  that  court  shall  abdicate  its  functions  in 
respect  to  its  ward,  Alice  Long,  a  girl  of  fourteen  years,  ten- 
derly reared,  and  devotedly  attached  to  her  mother,  and  sub- 
ject her  to  be  forcibly,  and  against  her  will,  wrested  from  the 
circle  of  her  home  and  her  love,  carried  beyond  the  jurisdic- 
tion of  the  court  into  a  foreign  State,  there  to  be  subjected 
to  the  dominion  and  control  of  a  father  who  is  a  total  stranger 
to  her,  and  of  whom  all  the  court  knows  is,  that  he  baselv 
deserted  that  child's  mother,  but  has  since,  and  during  the 
late  civil  war.  become  wealthy,  and  acquired  the  ostentatious 
position  which  mere  wealth  itself  may  bestow. 

Usually,  the  question  of  custody  of  children  arises  between 
parents  who  have  mutually  contributed  their  aid  and  parental 
offices  to  rearing  them,  and  wiiere,  from  the  circumstances, 
the  degree  of  their  affections  Is  nearly  the  same;  but  iiere, 
the  care  and  watchfulness  are  all  from  the  mother;  she  has 
all  the  affection  for  this  child  which  a  kind  mother  can  have, 
and  it  is  next  to  impossible,  from  the  circumstances,  that 
Long  should  have  any;  and  yet.  she  being  the  unoffending 
party,  the  only  parent  who  can  be  supposed  to  have  strong, 
tender  affections  for  this  child,  is  to  be  thus  forcibly  deprived 
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of  her  society,  and  not  only  that,  but  subjected  to  the  severe 
and  immitigable  punishment  of  having  the  object  of  her  love 
carried,  against  her  will,  into  a  foreign  State,  thus  cutting 
her  off  from  even  the  poor  privilege  of  visiting  her  and  learn- 
ing of  her  welfare.  What  has  she  done  to  merit  all  this? 
"Who  is  she,  that  her  rights,  the  claims  of  a  mother's  affec- 
tions, should  be  so  disregarded — so  despised? 

It  is  quite  impossible  to  read  the  evidence  in  this  record 
without  rising  from  its  perusal  with  a  thorough  conviction 
of  both  reason  and  conscience  that  this  mother  is  a  most 
estimable  woman.  Her  character  and  all  the  antecedents 
leading  to  its  development,  together  with  her  precise  relations 
to  this  child,  are  before  us.  When  she  gave  birth  to  Alice, 
there  was  also  born  a  twin  brother.  The  terrible  perils  of 
this  birth  she  encountered  alone,  without  the  aid.  presence  or 
sympathy  of  Jesse  Long,  her  then  husband  and  the  father  of 
those  children.  She  not  only  encountered  them  alone,  but 
with  the  stigma  and  mortificai.ion  of  his  inexplicable  deser- 
tion superadded;  and  thus  alone,  basely  deserted  by  him  who 
only  a  little  over  one  year  before  had  taken  upon  himself  all 
the  solemn  obligations  of  marriage,  she  had  to  nurture  and 
care  for  these  helpless  offspring  of  a  faithless  husband,  when, 
after  about  a  year,  she  consigned  the  little  boy  to  the  grave. 
Alice  survived ;  and  for  five  years,  during  all  the  worst 
dangers  of  infancy,  this  mother,  taking  refuge  under  her 
father's  roof,  gave  that  child  her  care  and  watchfulness, 
under  circumstances  well  calculated  to  bind  it  closely  to  her 
heart.  It  needs  not  the  words  of  witnesses  to  tell  us  that  no 
object  is  likely  to  become  more  dear  than  a  child  nurtured  in 
sorrow  by  a  deserted  mother.  Through  all  these  trials,  and 
in  every  new  relation,  she  has  borne  herself  in  such  a  man- 
ner as  to  secure  the  respect  of  her  acquaintances  and  neigh- 
bors. If  one  stain  upon  her  character  could  be  found,  Long, 
who  had  ignored  his  relationship  to  this  child  for  fourteen 
years,  and  now  comes,  in  the  pride  and  panoply  of  his  wealth, 
and   the  arrogance  of  the   common    law  right  of  fatherhood, 
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to  snatch  it  away,  would  have  found  and  fixed  that  stain  upon 
her.  By  what  guide  to  tlie  discretion  and  conscience  of  a 
chancellor  can  this  thing  be  done?  It  is  not  pretended,  by 
the  evidence,  or  even  in  the  argument  of  counsel,  that  this 
appellant  is  not  a  fit  and  proper  person  to  have  the  continued 
custody  of  this  girl,  at  an  age  when  the  moral  and  physical 
welfare  of  the  latter,  above  all  other  times,  needs  the  confi- 
dential advice  of  a  mother.  The  evidence  shows  that  after 
Alice  was  five  years  old,  and  appellant  married  Somers 
Hewitt,  she  was,  at  the  earnest  request  of  appellant's  parents, 
then  advanced  in  life,  with  no  children  at  home,  but  in  good 
circumstances,  and  between  whom  and  Alice  there  was  a  mu- 
tual attachment,  permitted  by  appellant  to  stay  temporarily 
with  her  grandparents. 

There  was  an  ante-nuptial  agreement  between  appellant  and 
Somers  Hewitt  that  Alice  should  have  a  home  in  her  family, 
and  be  treated  as  a  child.  This  agreement  Hewitt  has  always 
been  willing  cheerfully  to  fulfil ;  but  as  the  grandparents  found 
so  much  comfort  in  the  society  of  this  child,  she  was  permitted 
to  remain  with  them  until  they  died — the  grandfather  dying 
in  November  and  the  grandmother  in  December,  1872.  Dur- 
ing all  this  time,  the  relations  between  Alice  and  her  mother 
were  most  intimate,  and  the  latter  had  the  actual  superin- 
tendence of  her  course  of  life.  She  had  received  all  the 
education  which  it  was  meet  and  proper  for  a  child  of  her 
age  to  receive.  She  is  dutiful,  bright  and  vigorous,  and  her 
mother,  having  taken  her  home  at  the  death  of  her  grand- 
parents, declares,  as  a  witness,  her  purpose  to  bring  her  up 
with  virtuous,  industrious  habits,  and  give  her  a  good  educa- 
tion; and  to  this  end  she  needs  none  of  appellee's  money. 
Alice  is  worth  §5000  in  her  own  right.  Appellant  derives 
from  her  father's  estate  some  §5000  or  §6000  in  her  own 
right;  and  Somers  Hewitt  is  a  respectable,  well-to-do  farmer, 
owning  some  200  acres  of  lanil,  with  a  large,  commodious 
house  upon  it,  free  of  debt,  with  plenty  of  personal  property, 
and  is  worth  from  §12,000  to  §lo,OOU.     He  is  willing  to  give 
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the  girl  a  home  with  her  mother,  and  make  up  whatever  is 
lacking  to  give  her  a  suitable  education. 

Under  all  these  circumstances,  we  are  at  a  loss  to  under- 
stand what  reason  could  have  dictated  the  making  the  modi- 
fication of  the  decree,  unless  it  was  the  supposed  paramount 
common  law  right  of  the  father,  as  such.  In  disposing  of 
the  custody  of  children,  the  primary  object  should  be  the 
good  of  the  children.  Now,  waiving  all  other  questions,  can 
it  be  successfully  maintained  that  the  good,  the  substantial 
welfare  of  Alice  Long,  will  be  promoted  by  thus  forcing  her 
away  from  her  mother  and  all  the  associations  of  her  child- 
hood, and  taking  her  into  a  foreign  State,  among  total 
strangers,  to  pine,  and,  perhaps,  die  of  a  broken  heart? 
Are  her  feelings  and  choice  entitled  to  no  consideration  ? 
Would  not  the  impression  that  a  great  wrong  had  been  com- 
mitted upon  her  remain  with  her  as  long  as  life  lasted  ? 

"The  proposition,"  says  Bishop,  "is  generally  regarded  as 
true,  that  one  who  has  conducted  either  well  or  ill  in  a  par- 
ticular domestic  relation,  will  conduct  the  same  in  another; 
and  so,  as  a  general  practice,  the  court  gives  the  custody  to 
the  innocent  party,  because  with  such  party  the  children  will 
be  more  likely  to  be  cared  for  properly."  2  Bish.  on  Mar. 
and  Div.  sec.  532.  This  rule,  from  the  language  employed, 
is  subject  to  certain  exceptions,  which  are  not  material  to 
this  case. 

But  counsel  for  appellee  say,  that  "courts  of  equity  will 
not  only  investigate  the  facts,  but  will  also  recognize  the 
legal  principle  that  the  right  of  the  father  to  the  custody  of 
a  minor  child  is  paramount  to  that  of  the  mother." 

Courts  will  recognize  the  principle  whenever  it  is  appli- 
cable. This  right  of  the  father  springs  from  the  obligation 
of  the  father,  by  the  common  law,  to  provide  for  the  main- 
tenance of  his  children.  Kent  says:  "In  consequence  of 
the  obligation  of  the  father  to  provide  for  the  maintenance, 
and,  in  some  qualified  degree,  for  the  education  of  his  infant 
children,  he   is  entitled  to  the  custody  of  their  persons   and 
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to  the  value  of  their  labor  and  services."  2  Com.  193.  Xo 
such  obligation  rested  upon  Jesse  Long.  He  was  fullv  dis- 
charged from  it  by  the  original  decree ;  and,  besides,  how 
could  any  such  paramount  right  co-exist  with  the  exercise  of 
the  power  conferred  by  the  provisions  of  the  sixth  section  of 
the  divorce  act  upon  the  court  of  chancery?  "AVhen  a  di- 
vorce shall  be  decreed,  it  shall  and  may  be  lawful  for  the 
court  to  make  such  order  touching  the  alimony  and  mainten- 
ance of  the  wife,  the  care,  custody  and  support  of  the  children, 
or  any  of  them,  as,  from  the  circumstances  of  the  parties  and 
the  nature  of  the  case,  shall  be  fit,  reasonable  and  just." 
AVhenever  a  father  becomes  subject  to  the  jurisdiction  of  the 
court,  in  a  proceeding  for  a  divorce,  his  common  law  right 
to  the  custody  of  infant  children  must  necessarily  yield  to 
the  discretionary  power  over  the  subject,  vested  by  the  stat- 
ute in  the  court.  This  point  is  expressly  decided  in  the  case 
of  Miner  v.  Miner,  11  111.  43.  It  was  there  held  that,  under 
our  statute,  the  paramount  right  of  the  father  to  the  children 
will  not  be  recognized  where  a  divorce  has  been  granted  for 
his  fault  or  misconduct.  See,  also.  Cowls  v.  Cowls,  3  Gilm. 
435. 

In  the  former  of  these  cases,  the  courtsaid:  "It  is  appar- 
ent from  the  record  that  there  is  some  intention  on  the  part 
of  the  mother,  if  allowed  to  retain  the  custody  of  the  child,  to 
remove  her  beyond  the  limits  of  the  State.  This  can  not  be 
tolerated,  and  must  be  guarded  against.  "While  the  child  is 
given  to  the  mother,  the  father  must  not  be  wholly  deprived 
of  its  society,  but  must  be  allowed  access  to  it  upon  all  rea- 
sonable occasions." 

The  principle  or  reason  upon  which  this  observation  is 
based  does  not  appear  any  further  than  that,  by  such  removal, 
the  father  would  practically  be  wholly  deprived  of  the  society 
of  the  child.  By  the  decree,  Alice  Long  became  the  ward 
of  the  court.  The  incidents  of  that  wardship,  by  our  law, 
are:  The  ward  must  be  protected  from  ill  treatment;  must 
be  educated  under  the  court's  superintendence,  and  her  estate 
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must  be  managed  and  applied  under  the  like  superintendence. 
The  mother  here,  by  the  delegation  of  the  court's  authority, 
was  made  the  guardian  of  her  person,  though  not  of  her 
estate.  For  that  purpose  another  person  was  appointed.  The 
fact  of  her  having  an  estate  derived  through  the  decree, 
would  enable  the  court  to  exercise  its  power  of  superintend- 
ence over  her  education.  The  guardian  of  the  person  of  an 
infant,  appointed  under  the  inherent  or  statutory  authority 
of  the  court,  is,  for  that  purpose,  an  officer  of  the  court.  ISTow, 
while  we  do  not  deny  the  power  of  the  court  to  permit  the 
ward,  under  special  circumstances,  to  be  taken  temporarily 
out  of  its  jurisdiction,  still  it  seems  to  us  that  to  remove  a 
guardian  who  resides  in  the  county  of  the  court,  and  appoint 
one  who  does  not,  and  is  to  continue  to  reside  bevond  the 
limits  of  the  State,  to  whose  domicil  the  ward  is  to  be  taken, 
and  there  permanently  to  remain,  is  for  the  court  to  divest 
itself  of  all  practical  power  over  the  incidents  of  the  ward- 
ship, and  to  virtually  abdicate  its  functions  in  respect  to  those 
incidents.  For  what  control  can  the  court  have  over  one, 
theoretically  an  officer  of  the  court,  but  Avho  resides  perma- 
nently beyond  the  limits  of  the  State?  AVhat  protection  can 
the  court  give  to  its  ward  thus  permanently  residing;  what 
superintendence  over  her  education ;  how  manage  and  apply 
her  estate? 

But  the  question  has  still  another  aspect.  Concede,  for  the 
sake  of  argument,  that  under  certain  special  circumstances, 
the  court  may  thus  virtually  abdicate  its  functions,  the  real 
question  in  this  case  is,  whether,  in  doing  so,  the  court  may 
compel  this  ward,  against  her  express  opposition,  to  quit  this 
State  and  submit  to  be  taken,  against  her  will,  into  another, 
to  there  permanently  reside.  She  had  arrived  at  years  of  dis- 
cretion when  the  order  appealed  from  was  made.  She  was 
upwards  of  fourteen  years  of  age.  She  was  capable  of  judg- 
ing for  herself,  and  had  the  natural  right  of  determining  where 
she  would  go.  Courts  "will  consult  the  inclination  of  the 
infant,  if  it  be  of  a  sufficiently  mature  age  to  judge  for  itself, 
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and  even  control  the  right  of  the  fiither  to  the  possession  and 
education  of  the  child,  where  the  nature  of  the  case  appears 
to  warrant  it."  2  Kent's  Com.  195.  In  King  v.  GreenhiU,  4 
Adolp.  &  Ellis,  624,  Littledale,  J.,  said:  ''Upon  general 
principles  of  law,  the  father  is  entitled  to  the  custody  of  the 
children.  If  they  be  of  an  age  to  judge  for  themselves,  they 
have  a  right  to  determine  where  they  will  go;  but  if  they  be  not, 
it  is  thebounden  duty  of  the  court  to  put  them  in  that  custody 
which  the  law  points  out."  This  was  where  the  common 
law  paramount  right  of  the  father  was  in  force  in  all  its 
severity. 

Here,  the  question  arises  under  a  statutory  authority  which 
abrogates  that  right  and  requires  the  court  to  make  such  an 
order  as,  from  the  circumstances  of  the  parties  and  the  nature 
of  the  case,  shall  be  fit,  reasonable  and  just.  Alice  Long  was 
born  in  this  State,  owes  natural  allegiance,  and  has  certain 
independent  personal  rights.  The  laws  and  customs  of  this 
State  are  her  birth-right.  It  is  by  those  laws  and  the  cir- 
cumstances of  her  parents  that  she  became  a  ward  of  the  court, 
and,  as  such,  entitled  to  its  protection  and  superintendence 
over  her  welfare.  By  those  laws,  she  will  attain  her  majority 
and  be  entitled  to  the  possession  of  her  estate  in  the  hands 
of  her  guardian,  and  to  call  him  to  account  when  she  becomes 
eighteen  years  of  age.  Whereas,  the  common  law  is  presumed 
to  prevail  in  the  State  to  which  she  is  to  be  taken,  and  by  it 
she  will  not  be  emancipated  until  she  attains  the  age  of 
twenty-one.  It  is  the  English  rule,  and  one  founded  upon 
substantial  grounds,  that,  although  the  court  may,  under 
special  circumstances,  allow  an  infant  ward  to  go  out  of  the 
jurisdiction,  yet  it  will  never  compel  his  removal.  Dawson 
V.  Jay,  3  DeG.  Mac.  &  G.  764. 

In  that  case,  the  ward  was  eleven  years  of  age,  but  was 
strongly  opposed  to  being  taken  away.  In  the  course  of  his 
opinion,  the  Lord  Chancellor  said:  ''T  know  of  no  instance 
in  which  this  court,  when  exercising  its  jurisdiction  in  taking 
care  of  the  subjects  of  this  country,  has  ever  so  far  abdicated 
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its  functions  as  to  send  a  ward  away  to  some  other  jurisdiction. 
*  *  *  I  know  of  no  instance  in  which  it  has  been  done; 
nav,  more,  I  very  much  doubt  whether  any  functionary  in 
this  country  has  authority  to  compel  a  subject  of  this  country 
thus  to  expatriate  himself,  for  that  is  the  truth  of  what  is 
proposed.  *  ^  ^i^  I  am  to  deal  with  the  child  as  the  parent 
would,  but  subject  to  the  qualification,  that  I  have  no  right 
permanently  to  divest  myself  of  the  control  over  the  child, 
which  I  should  be  doing  if,  in  this  instance,  I  were  to  send 
her  out  of  the  country." 

The  modification  of  the  decree  is  clearly  unjust  toward 
the  mother.  As  these  parties  stand  before  the  court,  the 
father  is  the  guilty,  the  mother  the  unoffending,  party.  He 
has  become  a  stranger  to  the  child,  deprived  himself  of  her 
society  by  his  own  voluntary  and  very  deliberate  act.  He, 
judging  him  by  his  conduct,  must  be  quite  destitute  of  affec- 
tion for  the  child,  while  the  mother  is  bound  to  her  by  the 
strongest  ties.  Now,  if  either  of  these  parties  must,  in  the 
future,  be  deprived  of  the  society  of  the  child,  which,  under 
these  circumstances,  ought  it  to  be,  the  unoffending  or  the 
guilty  party?  The  law  has  such  regard  for  the  affections  of 
parents,  where  they  are  shown  to  possess  any,  that  when  a 
divorce  is  decreed,  even  the  guilty  party  will  not  be  wholly 
deprived  of  the  society  of  the  children,  but  provision  will  be 
made  for  such  party  to  visit  them  at  all  reasonable  times.  It 
was  to  avoid  the  deprivation  of  this  right,  that  this  court,  in 
Miner  v.  Miner,  above  cited,  so  emphatically  forbade  even  the 
unoffending  party  taking  the  ward  out  of  the  State.  But  by 
the  modification  of  the  decree,  the  innocent  parent  is  to  be 
subject  to  this  deprivation  in  favor  of  the  guilty  one.  This 
would  be  manifestly  unjust,  and  can  not  be  tolerated.  There 
is  no  ground  shown  for  this  extraordinary  concession  to  a 
faithless  husband,  but  that  of  a  supposed  blind  idolatry  for 
wealth,  of  which  he  has  taken  far  greater  pains  to  make  an 
exhibition,  than  of  any  personal  virtues.  But  how  can  his 
wealth   affect   the   question?     What   has  he  proposed  in  that 
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behalf?  He  introduces  Prunty  as  a  witness,  who  gave  it  as 
his  opinion  that  Alice,  if  permitted  to  be  taken  home  by  her 
flither,  will  become  heir  to  $80,000  or  an  §100,000.  But 
does  the  father,  who  has  the  disposal  of  all  this  wealth,  come 
into  court  and  propose  to  make  any  irrevocable  provision  for 
her?  Does  he  ofiPer  any  solid  consideration?  No.  He  pre- 
sents the  mere  coarse  outlines  of  a  picture  of  wealth,  just 
sufficient  to  enable  his  counsel  to  suggest  expectancies,  and 
nothing  more.  But  what  are  these  expectancies  but  a  mere 
ignis  fatuus  to  delude  the  mind  of  the  court?  They  are 
necessarily  subject,  not  only  to  the  caprices  of  this  father's 
nature,  but  to  those  vicissitudes  usually  attendant  upon  sud- 
denlv  acquired  fortunes.  Is  a  court  of  conscience  to  sacrifice 
the  higher  welfare  of  this  child  upon  such  considerations,  and 
especiallv  will  it  make  the  strain  of  absolutely  abdicating  its 
functions  in  order  to  do  so?  Justice  forbids  it,  and  the  law 
fully  accords  with  that  decision. 

The  order  appealed  from  will  be  reversed  and  the  petition 

dismissed. 

Petition  dismissed. 

Mr.  Chief  Justice  Breese,  dissenting  :* 

The  decree  in  this  proceeding  for  a  divorce,  instituted  by 
the  appellant  against  appellee,  committed  the  custody  of  the 
child,  the  subject  of  this  controversy,  to  appellant,  until  the 
further  order  of  the  court. 

This  decree  was  very  proper  and  just,  as  the  child  was  then 
a  mere  infant,  incapable  of  taking  care  of  herself.  The  rule 
of  the  common  law,  that  the  father  has  the  paramount  right 
to  the  custody  of  his  children,  was  properly  modified  by  the 
circumstances.  Courts  of  chancery  in  this  country  and  in 
England  have  often  so  ruled.  The  order  was  not  final,  but 
temporary  only,  and  subject  to  future  modification. 


"This  caee  properly  belongs  to  the  Januarj-  Term,  1874,  at  which  time  ilr.  Justice 
Beeese  was  Chief  Justice. 
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As  I  do  not  concur  in  the  opinion  expressed  by  a  majority 
of  the  court,  I  avail  of  the  scant  opportunity  afforded  me  to 
present,  briefly,  my  views  of  the  case.  It  need  not  be  said 
that  this  is,  by  no  means,  an  unusual  proceeding,  very  much 
resting  in  the  discretion  of  the  court,  under  the  circumstances, 
the  dominant  question  being,  what  is  for  the  good  of  the 
child. 

In  the  section  from  2  Bishop  on  Marriage  and  Divorce, 
quoted  in  part  in  the  opiniou,  it  is  said  the  courts  have  not 
laid  down  exact  rules  to  guide  their  discretion  concerning 
which  of  the  parties,  on  a  divorce,  shall  be  intrusted  with  the 
custody  of  the  children;  probably  the  subject  admits  not  of 
such  rules.  The  leading  doctrine  is,  to  consult  the  good  of 
the  ehildren  rather  than  the  gratification  of  the  parents. 
Therefore,  an  agreement  on  this  subject  between  the  parents 
before  the  decree  of  divorce  is  rendered,  can  have  no  controll- 
ing influence,  for  they  are  not  the  persons  whose  interests  are 
primarily  to  be  consulted.  Sec.  532.  Then  follows  the  quo- 
tation in  the  opinion. 

There  is  nothing  in  this  record  to  show  what  the  conduct 
of  either  party  was  while  the  marriage  relation  existed.  The 
only  charge  is,  appellee  abandoned  his  wife  without  reason- 
able cause.  There  is  nothing  going  to  show  it  was  a  flagrant 
desertion,  but  to  the  world  it  may  have  had  the  appearance 
of  having  been  causeless.  When  the  divorce  suit  was  decided, 
the  question  for  the  court  was,  under  the  statute,  which  par- 
ent should  have  the  custody  of  the  child,  and  was  properly 
lodged  in  the  discretion  of  the  court  trying  the  cause.  It  was 
discreet  and  proper  the  care  of  the  child,  being  then  about 
two  years  of  age,  should  be  temporarily  committed  to  the 
mother. 

Years  roll  round,  and  the  father  petitions  the  same  court 
to  recognize  his  rights,  and  to  act  upon  the  power  reserved  in 
the  decree  to  modify  the  order,  and  grant  the  custody  of  the 
child  to  him.  In  this  application,  as  in  the  divorce  suit,  the 
question   is  the  same,  and  in  disposing  of  it  much  is  left  to 
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the  discretion  of  the  circuit  judge.  He  had  the  parties  be- 
fore him  ;  he  was,  so  to  spealc,  more  of  the  vicinage  than  this 
court,  and  had  a  better  opportunity  of  knowing  the  parties 
and  observing  their  demeanor  and  appearance  to  aid  his  judg- 
ment. It  may  be,  the  appearance  of  appellant  and  her  pres- 
ent husband  was  not  prepossessing  or  calculated  to  inspire 
confidence  in  the  judge,  that,  though  she  might  be  a  worthy 
woman,  she  was  not  a  fit  person  to  take  charge  of  a  girl  four- 
teen years  of  age  and  impart  to  her  a  good  education,  fitting 
her  for  the  active  duties  of  life.  I  fail  to  find  anything  in  the 
record  showing  she  is  such  a  person,  though  she  may  be  a 
good  mother  and  wife.  There  is  no  proof  the  girl  had  re- 
ceived three  months'  schooling,  and  she  has  reached  an  age 
when  the  foundation  should  be  securely  laid.  I  can  not  see 
the  circuit  judge  has  abused  his  discretion,  and  this  court  has 
not,  heretofore,  reversed  a  decree  in  such  cases  unless  it  was 
apparent  there  had  been  an  abuse  of  discretion. 

That  it  is  a  matter  of  sound  legal  discretion  with  the  court 
trying  the  cause,  is  affirmed  in  many  cases.  Among  them 
are,  Commoyiwealth  v.  Addicks  and  ivife,  5  Binney  (Penn.)  520; 
State  V.  Smith,  6  Greenlf.  (Maine)  462 — the  welfare  of  the 
child  being  the  leading  consideration. 

The  only  question,  in  my  judgment, presented  to  the  circuit 
judge  was,  what,  under  the  evidence  in  the  cause,  is  best  for 
the  child — to  remain  in  her  step-father's  family  with  a  large 
number  of  children,  not  one  member  of  the  family  bearing  her 
name,  of  different  lineage,  of  moderate  resources,  her  educa- 
tion neglected,  and  whose  outlook  bounded  by  a  very  narrow 
circle,  or  permit  her  father  to  take  her  to  his  home  in  the 
neighboring  State  of  Iowa,  where,  in  his  house,  she  would 
have  no  rival,  a  kind  and  educated  woman  to  care  for  her,  and 
a  father  to  watch  over  her,  he,  himself,  possessed  of  abund- 
ant means  and  of  the  highest  personal  character,  and  with  no 
other  child  to  divide  his  aflPections.  These  were  the  questions 
for  the  judge,  and  I  think  he  decided  them  correctly. 
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It  seems  appellee,  when  he  left  appellant,  made  Iowa  his 
home,  and  some  years  after,  when  he  was  free  so  to  do,  mar- 
ried a  very  reputable  and  educated  woman,  of  whom  it  is  no 
shame  to  say  she  can  master  the  keys  of  the  piano  and  the 
stops  of  the  organ — accomplishments,  so  considered,  which 
many  an  indulgent  father  has  impoverished  himself  to  best-ow 
upon  a  favorite  daughter. 

It  should  not  be  urged,  as  it  seems  to  be,  as  an  objection 
to  this  lady,  that  she  can  inspire  "a  concord  of  sweet  sounds," 
provided  she  keeps  her  house  in  good  order  and  everything 
about  it  clean  and  neat,  as  it  is  proved  she  does.  These  should 
not  detract  from  her  merits.  All  the  witnesses  speak  very 
favorably  of  her,  and  there  is  not  the  shadow  of  a  doubt  that 
she  would  take  good  care  of  her  husband's  child,  having  none 
of  her  own.  She  seems  to  possess  all  the  attributes  of  a  good 
wife,  and  no  blemish  should  rest  upon  her  by  reason  of  her 
capacity  to  master  musical  instruments  found  in  almost  every 
household. 

As  to  the  father,  thirteen  witnesses  who  have  known  him, 
■the  most  of  them  more  than  ten  years,  give  him  the  very 
highest  character  as  a  man  and  as  a  citizen,  and  his  good  quali- 
ties are  beyond  all  question.  There  is  nothing  in  the  record 
to  show  that  he  amassed  his  wealth  in  "the  civil  war,"  for 
that  event  is  not  even  alluded  to  in  the  record,  but  the  infer- 
ence is  irresistible  he  made  it  by  his  industry  and  sagacity  as 
a  farmer,  owning  the  best  farm  in  the  county  of  his  residence, 
raising  fine  cattle,  and  dealing  successfully  in  such  stock. 
That  he  builds  churches  and  school  houses,  pays  his  debts 
and  stands  up  to  his  contracts,  might,  without  violence,  be 
attributed  to  the  possession  by  him  of  many  of  the  good  qual- 
ities that  go  to  make  up  a  good  man  and  a  good  citizen.  That 
he  will  be  a  kind  father,  is  inferrible  from  the  whole  record. 
The  small  pittance  Alice  has,  is  the  gift  of  her  father  when 
the  divorce  was  decreed.  He  paid  her  guardian,  so  soon  as 
it  was  pronounced,  two  thousand  dollars,  out  of  which  her 
grandfather  has  received  one~hundred  dollars  per  annum  for 
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her  support  for  near  nine  years,  when  it  is  said  l)y  aj)pellant 
that,  on  her  marriage  with  Hewitt,  he  agreed  to  take  Alice 
and  support  her  as  one  of  the  family.  He  has  not  done  so  ; 
at  least  up  to  the  death  of  her  grandparents,  by  whom  she  was 
reared,  he  has  not.  The  presumption  is  a  fair  one,  that  what 
little  she  has  will  all  be  dissipated  before  she  reaches  her 
majority;  and  when  she  becomes  a  burden,  her  step-father 
may  compel  her  to  seek  another  home,  for  he  is  under  no 
legal  obligation  to  provide  for  her.  Boiid  v.  Loehoood,  33 
111.  215. 

All  the  witnesses  concur  that  appellee  is  a  good  man,  and 
his  wife  a  proper  person  to  take  charge  of  his  child.  He  has 
a  large  real  and  personal  estate,  possesses  great  energy  and 
integrity  of  character,  has  the  confidence  of  his  fellow-citizens 
in  an  eminent  degree,  is  exemplary  in  all  the  walks  of  life, 
and  with  resources  at  command,  in  a  judicious  application  of 
which  lies  much  of  human  happiness.  There  is  a  church 
which  he  contributed  largely  to  build  on  the  farm,  and  a 
school  house  also,  and  near  by  another  seat  of  learning,  and 
the  society  in  which  her  father  and  his  wife  move  is  of  the 
most  unexceptionable  character.  He  desires  the  society  of 
his  only  child,  and  to  bestow  upon  her  an  education  which 
shall  fit  her  for  that  society  into  which  he  will  introduce  her. 

It  is  said,  Alice  has  no  affection  for  her  father.  Under  the 
pupilage  of  her  grandfather  and  her  mother  she  has  been 
taught  to  consider  her  father  as  a  stranger,  and  to  shun  him 
as  a  bad  man.  They  have  striven  to  alienate  the  affections 
of  the  child  from  the  father.  The  grandfather  was  insane 
upon  this  subject,  and  the  whole  course  of  the  mother  compels 
the  inference  that  she  is  actuated  by  other  motives  than  pure 
maternal  affection.  She  did  not  rear  Alice.  At  a  critical 
period  of  her  life  she  was  under  the  care  of  doting  old  grand- 
parents, by  whom  she  was  taught  to  detest  her  father,  and  to 
believe  he  would,  some  day,  seize  her  and  carry  her  off  to 
Iowa.     This,  I  understand,  is  the  excuse  for  failing  to  send 

her  to  a  neighboring  school.     Whilst  with   her  grandparents 
27 — 76th  Ili. 
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she  saw  nothing  of  the  world  save  as  it  was  exhibited  to  her 
uMthin  the  circumscribed  limits  of  her  grandfather's  and  step- 
father's humble  homes,  where  her  education  has  been  neg- 
lected and  nine  hundred  dollars  of  her  small  pittance  appro- 
priated to  her  support,  nothwithstanding  the  alleged  promise 
of  her  step-father  to  take  her  as  one  of  his  own  family.  Alice 
is  now  fast  approaching  her  majority.  She  is  at  an  age  de- 
manding, most  imperiously,  a  father's  care.  The  question 
is  fairly  presented,  what  is  best  for  the  interests  of  this  child, 
present  and  prospective,  a  residence  with  her  father,  to  be 
educated  by  him,  and  under  his  control,  and  be  made  the 
heiress  of  his  large  estate,  or,  nominally  under  the  control 
of  her  mother,  but  really  under  the  control  of  her  step-father, 
destitute  of  natural  affection  for  her,  and  whatever  element 
of  that  nature  may  be  in  his  composition,  divided  between  the 
children  of  his  first  wife,  and  those,  four  in  number,  by  ap- 
pellant, with  a  scanty  income  ? 

Experience  and  observation  alike  teach  us  there  is  not  and 
can  not  be,  in  the  very  nature  of  the  relation,  entire  harmony 
in  a  family  thus  composed. 

Who  shall  have  the  rearing  and  education  of  this  child  now 
approaching  womanhood?  Who,  in  view  of  the  present  and 
the  future — for  it  is  to  these  we  must  look — should  have  the 
care,  custody  and  control  ?  A  misstep  now  may  blast  bright 
hopes  forever. 

It  is,  I  think,  absurd  to  say,  an  uneducated  child  of  imma- 
ture years  should  decide  this  question.  It  can  not  safely  be 
assumed  she  has  sufficient  judgment  and  discretion  to  decide 
for  herself.  The  court  must  look  from  a  higher  stand-point 
and  take  a  comprehensive  view  of  the  whole  ground,  and  in 
doing  so,  I  am  at  a  loss  to  understand  how  the  claim  of  the 
father  can  be  so  summarily  disposed  of  as  it  has  been. 

It  is  said,  it  would  be  cruel  to  separate  this  child  from  her 
mother.  How  inevitable  is  the  separation,  in  some  form,  of 
parent  and  child  !  The  mother's  desires  in  this  respect  can  not 
control.      What  is  best  for  the  child,  under  the  proofs,  is  the 
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dominant  question,  and  I  do  not  think  a  chancellor  should 
hesitate  a  moment  in  decreeing  as  was  decreed  by  the  circuit 
court. 

It  is  made  a  prominent  point  in  the  opinion,  that  the  father 
intends  to  take  the  child  to  his  home  in  Iowa,  and  that  is 
deemed  an  insuperable  objection  to  his  petition.  Some  Eng- 
lish cases  are  referred  to  in  support  of  this  ground,  which 
have  no  application  to  this  case. 

The  case  of  Daivsonw  Jay,  3  DeGex,  }dc]!^aught()n  tt  Gor- 
don, 764,  was,  where  an  American  maternal  aunt,  who  had 
l)een  appointed  guardian  by  an  American  court,  sought  to 
take  the  child,  a  British  subject,  from  England,  out  of  the 
control  of  her  paternal  aunt,  and  remove  her  to  the  United 
States,  and  place  her  under  the  control  of  her  maternal  aunt 
tiiere  residing.  The  court  would  not  allow  this,  as  it  was 
against  the  policy  of  that  country  to  give  any  aid  to  the  ex- 
patriation of  its  subjects. 

Lord  CoTTENHAM,  in  Campbell  v.  JIackaij,  2  Mylne  & 
C  raig.  31.  expressed  himself  strongly  on  the  injurious  effects 
of  a  permanent  residence  of  English  minors  abroad,  and 
would  not  allow  an  infant  ward  of  the  court  to  be  removed 
out  of  the  jurisdiction  of  the  court,  except  in  a  case  of  imper- 
ative necessity. 

Chancellor  Kf.nt  says,  a  court  of  chancery  will  not  remit 
an  infant,  too  young  to  choose  for  itself,  and  being  a  natural- 
born  citizen,  to  be  taken  from  a  mother  without  her  consent, 
to  be  delivered  to  au  alien  father  to  be  carried  abroad  out  of 
the  country.     2  Com.  5  Ed.  210.  note  d. 

It  was  held  by  the  Supreme  Court  of  New  York,  in  Jler- 
cein  V.  The  Pcoijle,  25  Wend.  64,  as  the  father  had  a  better 
title  to  the  custody  of  his  minor  children,  in  the  absence  of 
anv  positive  disqualitication  on  his  part  for  the  discharge  of 
his  parental  duties,  his  alienism  would  not  be  a  disqualifica- 
tion, and  his  right  would  be  recognized. 

It  has  been  held,  a  court  of  chancery  may  make  an  order 
to    restrain   anv  of  its   wards    from    being   taken    out  of   its 
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jurisdiction,  if  the  court  shall  think  it  would  not  be  safe  toi 
trust  the  ward  beyond  its  jurisdiction.  The  court  will  always 
act  for  the  benefit  of  the  infant.  This  is  the  paramount  con- 
sideration. 

As  was  said  by  Lord  Maxsfield,  in  Rex  v.  Delaval,  3 
Burrow,  1434,  the  court  must  judge  upon  the  circumstances 
of  the  particular  case,  and  give  their  directions  accordingly. 
There  is  no  rule  of  the  British  chancery,  or  of  the  law  courts, 
which  prohibits  a  guardian  by  nature  from  taking  his  infant 
children  when  he  pleases,  nor  does  such  a  rule  prevail  in  any 
country. 

Miner  v.  Miner,  11  111.  43,  is  cited  and  relied  on  to  sustain 
the  proposition  that,  in  no  case,  will  a  court  of  chancery  per- 
mit a  parent  to  take  his  child,  who  may  be  a  ward  in  chan- 
cery, out  of  the  jurisdiction  of  the  court.  The  reason  given 
for  the  ground  assumed  by  the  court,  does  not  exist  in  this 
case.  The  court  say,  while  the  custody  of  the  child  is  ti-iven 
to  the  mother,  the  father  must  not  be  wholly  deprived  of  its 
society,  but  must  be  allowed  access  to  it  on  all  reasonable 
occasions.  In  that  case,  decided  in  1849,  it  was  the  intention 
of  the  mother  to  take  the  child  to  her  father,  in  the  State  of 
New  York,  distant  a  thousand  miles  from  the  court,  and  no 
facilities  for  intercourse,  there  not  being  any  railroad  commu- 
nication with  the  West.  The  father  was  virtually  denied 
access  to  his  child  should  the  intention  be  carried  out.  This 
was  a  right  of  which  he  should  not  be  deprived.  It  was  on 
this  ground,  the  court  said,  a  removal  from  the  State  could 
not  be  permitted.  Nothing  is  said  or  intimated  that,  bv  so 
doing,  the  court  would  "abdicate  its  functions,"  but  it  is 
placed  on  the  ground  the  father  would  be  deprived  of  free 
access  to  his  child. ' 

I  do  not  see  why  Iowa  should  be  called  "a  foreign  State," 
in  the  sense  of  the  English  cases.  It  technically  may  be  so, 
but  it  is  contiguous  to  this  State  and  of  hourly  access  by  rail- 
roads, affording  to  the  mother  such  opportunities  of  seeing 
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her  child  as  her  new  and  enlarged  and  paramount  duties  to 
her  husband  and  his  children  will  permit. 

In  Cummins  v.  Cummins,  29  111.  452,  it  appeared  the 
father,  residing  in  this  State,  by  his  last  will  and  testament, 
appointed  his  brother,  permanently  residing  in  Indiana,  the 
guardian  of  his  infant  child.  This  court  allowed  such  guar- 
dian his  expenses  incurred  in  taking  his  ward  to  Indiana, 
there  to  be  reared.  Here  was  a  tacit  admission  of  the  right 
of  the  guardian.  If  a  testamentary  guardian  can  do  this,  T 
can  not  see  why  the  guardian  by  nature  and  for  nurture  should 
be  prohibited   from  so  doing. 

To  render  appellee  still  responsible  to  the  court,  he  has 
executed  a  bond  with  security,  in  a  heavy  penalty,  to  produce 
the  child  whenever  demanded  by  the  court,  and  to  obey  all 
orders  of  the  court  in  regard  to  her — which  bond,  if  not  suf- 
ficient, can  be  increased  by  the  order  of  this  court.  Should 
there  be  misconduct  by  the  father  towards  the  child,  should 
he  neglect  her  education  or  condemn  her  to  servile  employ- 
ment, or  permit  his  wife  to  tyrannize  over  her  or  misuse  her, 
he  is  amenable,  through  this  bond,  to  the  court,  and  can  not 
escape  its  judgment.  It  is  said  the  laws  and  institutions  of 
this  State  are  the  child's  birthright,  and  that  her  allegiance 
is  due  to  this  State.  This  idea  has  proved  fatal  to  the  pros- 
perity of  our  southern  sister  States,  and  has  deluged  the  land 
with  blood,  and  piled  up  hecatombs  of  victims.  It  was  sup- 
posed the  blood  poured  out,  and  the  thousand  millions 
expended  on  this  idea,  had  expunged  it,  for  the  present  at 
J  least,  from  all  our  legal  and  political  codes,  as  having  no 
foundation.  There  is  nothing  iu  the  institutions  or  laws  of 
Iowa  especially  differing  from  our  own.  and  in  both  States  a 
female  is  of  ao;e  at  eio;hteen.  We  ouiiht  not  to  l)e  considered 
foreign  States,  in  tiie  sense  in  which  that  term  is  used  by  tiie 
English  judges  and  text  writers.  We  are  sister  States,  in 
close  and  friendly  communion.  The  doctrine  of  the  English 
j  chancery  springs,  in  no  small  degree,  from  motives  of  public 
;  policy.     It  is  well  known  the  young  heirs  to  large  possessions 
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and  princely  income.s  were  accustomed  to  be  taken  by  their 
guardians  to  the  continent,  to  France  especially,  there  to  in- 
dulge in  all  the  extravagances  of  that  country,  expendiinj; 
yearly  large  sums  of  money,  and  imbibing  ideas  and  forming 
habits  unfitting  them  for  their  home  duties.  The  courts  were 
unM'illing  to  lend  their  aid  to  such  an  object,  but  even  then, 
in  a  case  of  necessity,  they  would  grant  the  order.  Campb>  I 
V.  }[ackay,  supra.  The  rulings  of  the  English  chancery  on 
this  point  have  but  little  application  to  this  case,  our  State 
being  in  close  connection  with  Iowa,  whose  policies,  institu- 
tions and  pursuits  are  homogeneous  with  our  own. 

Alice  owes  no  allegiance  to  this  State,  nor  would  she  owe 
any  to  the  State  of  Iowa.  Allegiance  is  incompatible  with 
the  right  of  expatriation,  a  right  of  which  no  citizen  can  be 
deprived.  Whilst  residing  in  a  State,  all  are  bound  to  ob*^- 
the  behests  of  its  constitution,  and  conform  to  the  require- 
ments of  its  laws,  and  this  is  the  extent  of  the  political  obli- 
gation. 

It  is  said,  the  child  has  an  avei-sion  to  her  father.  Who 
has  inspired  and  encouraged  -this  sentiment  in  her  bosom? 
She  is  young,  credulous  and  ignorant — the  spoiled  child  of  a 
foolish  old  grandfather.  It  is  apparent  no  act  of  the  father 
toward  her  has  inspired  it.  Before  he  ever  saw  her  he  set^tled 
two  thousand  dollars  upon  her,  for  it  is  manifest  the  decree 
of  the  court  was.  in  this  respect,  a  matter  of  arrangement, 
and  he  desires  now  to  lavish  upon  her,  in  the  most  profuse 
prodigality,  all  a  father's  love,  to  pour  out  upon  her  not  only 
that  treasure,  but  make  her  the  heir  to  his  vast  possessions. 
Were  she  not  under  the  influence  of  her  mother,  aggravated 
by  the  teachings  of  her  grandfather,  and  had  a  competent 
judgment,  can  it  be  doubted  how  she  would  decide?  Xo 
argument  should  be  urged  against  appellee,  drawn  fi'om  the 
face,  whilst  she  was  unborn,  he,  without  any  explained  cause, 
separated  liimself  forever  from  iier  mother,  and  tiius  became 
a  stranger  to  liis  child.  It  may  have  been  the  most  meri- 
torious  act    he  could    have  performed.     It  is  not  shown  or 
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pretended,  he,  at  any  time,  treated  the  mother  with  the  slight- 
est unkindness,  that  he  ever  spoke  to  her  an  angry  word,  that 
he  has  violated  any  of  the  commandments  or  strayed  from 
the  path  of  sobriety  and  decency,  or  that  he  has  wanted  in 
due  respect  to  her,  other  than  his  voluntary  separation  ;  and 
who  will  tell  the  cause  for  that  separation  ?  He  has  lisped 
no  word  of  blame  or  censure  upon  the  mother  of  his  child, 
proclaimed  to  none  his  suspicions,  pointing  not  to  her  as  the 
one  ''who  wing'd  the  shaft  that  quiver'd  In  his  heart,"  but, 
confining  his  secret  to  his  own  bosom,  having  no  tongue  to 
express  his  own  feelings,  he  has  proceeded  calmly  and  reso- 
lutely on  his  way,  built  up  a  high  and  enviable  reputation, 
gained  the  confidence  and  esteem  of  all  who  know  him, 
amassed  large  wealth,  and  now  comes,  with  no  charges  against 
any  one,  with  no  recriminations,  and  prays  the  court  he  may 
be  permitted  to  lavish  his  parental  love  and  his  wealth  upon 
this  his  only  child,  and  become,  in  act  and  deed,  her  father 
and  her  friend.  If  he  has  wronged  the  mother — and  who 
shall  say  ? — he  earnestly  desires  to  make  full  reparation 
through  the  offspring,  and  brings  witii  him  a  precious  offering. 
The  majority  of  the  court  are  of  opinion,  the  best  interests 
of  the  child  demand  she  should  remain  where  she  is,  and  this 
is  the  mother's  wish.  Is  there  no  selfishness  in  this?  Can 
the  mother  really  love  the  child  whom  she  forbids  the  accept- 
ance of  such  an  offering?  Should  she  not  deem  herself  for- 
tunate in  being  the  instrument  in  such  a  cause  to  bring  father 
and  child  together,  loving  and  to  love  each  other?  Would 
not  the  act  be  in  full  accord  with  christian  precepts,  and 
greatly  redound  to  the  future  happiness  of  all?  Appellant 
has.  at  no  time,  accused  appellee  of  any  other  wrong  tlian 
abandonment — a  fine  theme  for  rhetoric — but  he  did  not 
abandon  her  to  want;  and  if  it  was  wrong — and  who  shall 
say  ? — he  now  desires  to  right  the  wrong,  by  taking  to  his 
heart  and  liome  a  child  for  whom  he  has  the  strongest  parental 
affection. 
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That  appellant  has  capacity  to  teach  this  child  to  cook,  to 
wash,  to  scrub  the  floor,  and  nurse  her  younger  half-brothers 
and  sisters,  not  one  bearing  her  name,  may  be  true  ;  but  are 
these  the  height  of  woman's  aspiration  ?  She  may  manage 
her  children  and  step-children,  and  bring  them  up  as  Alice 
has  been  :  ignorant  and  uneducated ;  but  does  that  prove  her 
family  is  the  best  place  for  this  child?  The  very  flict  that 
different  sets  of  children  compose  the  family,  is  a  strong  fact 
against  her  being  compelled  to  be  a  member  of  it,  even  if  it 
be  her  choice.  She  has  not  sense  or  discretion  enough  to 
know  any  better.  In  view  of  all  the  circumstances,  may  it 
not  be  asked  if  some  unworthy  sentiment  does  not  prompt  this 
unreasonable  opposition  of  appellant?  Is  she  unwilling  her 
daughter  shall  move  upon  a  plane  more  elevated  than  she 
herself  occupies,  or  hold  a  higher  social  position? 

But  it  is  not  pecuniary  considerations  alone  which  influence 
my  judgment.  There  are  others,  more  weighty.  Placed 
under  her  father's  care  and  protection,  at  her  age,  there  will 
be  bestowed  upon  her  a  finished  education,  in  which  "playing 
the  piano  and  organ"  will  doubtless  be  included,  and  be  sur- 
rounded by  all  the  good  influences  which  aid  so  much  in  the 
formation  of  the  female  character,  fitting  her  for  the  sphere 
in  which  she  will  move,  and  of  which,  under  his  auspices,  she 
may  become  a  distinguished  ornament. 

No  one  has  breathed  a  breath  against  appellee  or  against 
his  present  wife.  They  are  both  shown  to  be  eminently 
qualified  to  discharge  the  duty  the  father  beseeches  the  court 
to  impose  upon  them,  and  as  security,  if  such  were  necessary 
beyond  the  love  of  a  father,  that  he  will  not  abuse  the  trust, 
a  bond  in  a  heavy  penalty  has  been  executed,  which,  if  not 
deemed  sufficient,  can  be  increased  by  this  court. 

In  looking  over  the  record,  I  do  not  think  any  prejudice 
should  be  excited  against  appellee,  because  of  the  efforts  he 
made  in  the  company  of  her  guardian,  and  with  the  consent 
of  the  mot|ier,  to  see  the  child,  when  she  was  with  her  grand- 
parents.    He  only  desired  to  see  her  and  talk  with  her,  (she 
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having  before  that  time  said  to  him,  she  would  go  to  him 
when  she  became  of  age,)  to  convince  her  that  the  time  had 
come  when  she  should  be  educated.  He  protests  in  his  exam- 
ination that  he  never  thought  of  using  force  to  take  her  away, 
but  to  take  her  only  with  her  free  consent  to  go.  Force  was 
not  dreamed  of,  and  none  was  applied.  The  insane  grand- 
father was  much  excited,  and  prevented  appellee  from  exer- 
cising a  right  fully  guaranteed  to  him,  the  divorce  notwith- 
standing.    Miner  v.  Miner,  supra. 

The  doting  old  grandfather  was  apprehensive  he  was  to  be 
robbed  of  his  child,  and  opposed  every  eifort  made  by  the 
father  to  see  his  child.  During  the  years  she  was  most  im- 
pressible, she  had  been  under  the  unfortunate  influence  of  this 
old  man,  and  when  asked  in  court,  her  mother,  her  step-father 
and  appellee  present,  whom  she  had  been  taught  to  dread, 
what  other  reply  is  it  to  be  supposed  she  would  make  than 
the  one  she  did  make  :  that  she  did  not  wish  to  go  to  her 
father — that  he  was  a  stranger  to  her.  She  had  just  heard 
her  mother  testify  she  had  not  seen  or  heard  from  him  since 
the  separation.  Well  might  she  say  he  was  a  stranger,  though 
undeniably  he  was  her  father,  and  sought  to  be  her  protector 
and  friend,  lavishing  upon  her  one  of  the  dearest  of  all  gifts: 
a  father's  love. 

The  facts  do  not  show  he  is  a  rude  and  an  unfeeling  man. 
The  only  charge  against  him  is,  that  he  separated  from  ap- 
pellant without  assigning  any  cause,  and  was  therefore  subject 
to  the  provisions  of  our  law  of  divorce,  of  which  appellant 
availed  so  soon  as  the  two  years  elapsed.  Who  can  tell  how 
much  anguish  he  may  have  suffered  when  impelled  to  leave 
the  mother?  Who  knows  the  cause  ?  Who  will  ever  know? 
He  does  not  recriminate,  if  he  lias  reason.  Do  we  not  all 
remember  the  history  of  one  of  the  greatest  and  best  men  this 
country  has  ever  produced,  who,  when  Governor  of  a  great 
and  flourishing  State  of  this  Union,  just  united  in  marriage 
to  one  of  her  fairest  daughters,  left  his  home,  his  honors,  his 
office  and  his  friends,  and  sought  refuge  in  the  wilderness  of 
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the  South-west,  leaving  the  world  to  wonder  ?  He  never  dis- 
closed the  cause — the  secret  died  with  him.  Is  his  reputation 
less  dear,  less  highly  appreciated  on  this  account?  Was  the 
cause  known,  his  abandonment  might  be  regarded  as  the 
noblest  act  of  his  life. 

Appellee  has  shown  he  has  a  feeling  heart,  for  when 
the  divorce  suit  was  pending,  he  consented  to  a  decree 
which  gave  appellant  one  thousand  dollars  in  cash,  and  to 
the  child  two  thousand  dollars,  and  he  not  then  rich,  which, 
with  the  interest  thereon,  is  all  the  means  she  has,  as  I  under- 
stand the  case.  Out  of  this,  or  the  interest  on  it,  her  grand- 
father received  for  her  maintenance  one  hundred  dollars  a 
year,  notwithstanding  tire  alleged  promise  of  the  step-father 
to  take  her  into  his  family  as  one  of  them. 

The  chief  matter  to  be  regarded  by  the  court,  all  the  au- 
thorities say,  is  the  good  of  the  child.  2  Bish.  on  Mar.  and 
Div.  633.  The  books  are  full  of  this  doctrine.  How  is  it 
possible  for  a  girl  of  the  age  of  Alice,  reared  as  she  has  been, 
to  know  what  is  most  for  her  good?  She  decides  without 
judgment,  and  has  no  capacity  to  consider  the  effect  of  her 
decision.  It  is  a  question  in  which  her  present  and  future 
welfare  is  deeply  involved,  and  to  say  that  an  ignorant  girl 
of  fourteen  ought  to  decide  it  for  herself,  is  saying  too  much. 

Here  is  presented  a  case,  where  the  father,  whose  right  at 
common  law  overrides  that  of  the  mother,  a  man  of  most  un- 
questionable morals  and  conduct,  of  high  standing  in  society, 
of  great  wealth,  achieved,  not  in  "tlie  civil  war"  by  thievery 
and  fat  contracts,  but  by  his  own  talents  and  industry,  with 
no  child  but  this,  entreating  the  court  to  be  permitted  to 
have  her  in  his  custody  and  control,  to  educate  her,  to  intro- 
duce her  into  that  society  he  will  fit  her  to  adorn,  with  the 
certain  pros})ect,  if  she  is  filial  and  dutiful,  of  making  her 
the  sole  heiress  of  his  large  possessions.  In  opposition,  we 
find  the  mother  again  married,  to  a  widower  with  three 
children  by  a  former  marriage,  with  four  more  by  appellant, 
and  the  prospect  of  an  increase,  possessed  aU'^gether  of  a  bare 
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competence,  and  the  step-father  under  no  le^-al  ohligation  to 
give  her  house  room,  to  educate  or  to  provide  for  her,  whose 
education  has  been  sadly  neglected,  and  whose  mother's  sole 
ambition  seems  to  be  to  make  this  child  a  convenient  house- 
hold drudge.  Looking  upon  this  picture,  then  upon  that, 
should  a  court  hesitate  to  say  that  it  will  be  for  the  good  of 
this  child  she  should  be  placed  with  her  father?  If  the  mother 
has  a  natural  right  to  the  custody,  it  has  been  held  by  respect- 
able courts  that  it  is  lost  and  disappears  when  she  has,  by  a 
second  marriage,  surrendered  that  legal  discretion  which  is 
necessary  to  render  the  parental  control  of  any  benefit  to  the 
child,  'ffie  Stale  v.  Scott,  10  Foster  (N.  H.)  274;  Worcester 
V.  Marcliant,  14  Pick.  510. 

In  the  case  of  this  child,  parental  control  is  lost  in  tlie  su- 
perior authority  of  appellant's  husband,  who  is  the  head  of 
the  family,  and  who  may  subject  her  to  all  the  indignities  a 
rude  step-father  is  so  potent  to  indict. 

In  the  exercise  of  a  sound  legal  discretion,  the  circuit  judge, 
knowing  the  parties,  having  them  and  witnesses  before  him, 
modified  the  original  order",  and  committed  the  child  to  the 
care  of  her  natural  guardian,  one  in  every  way  well  qualified 
for  the  trust,  and  I  agree  with  him,  believing,  from  all  that 
is  shown  in  this  record,  that  appellee  is  fully  competent  and 
willing  to  develop  the  virtues  and  promote  the  happiness  of 
his  restored  child,  relying  for  those  purposes  more  upon  the 
efficiency  of  parental  love  than  upon  the  power  of  parental 
authority. 

It  seems  to  be  objected,  that  the  father  did  not  come  into 
court  and  make  an  irrevocable  provision  for  the  child.  Should 
this  be  required?  Her  present  guardian,  Mr.  Prunty,  testi- 
fies she  will  inherit  from  her  father  eighty  or  one  hundred 
thousand  dollars.  This  is  to  be  understood,  if  she  survives 
him  and  is  filial  and  dutiful.  Is  this  expectancy  unworthy  the 
consideration  of  a  chancellor?  All  courts  regard  this  as  of 
value,  and  so  should  we.  This  expectancy  might  soon  be- 
come reality,  as  the  father  is  advanced   in  years. 
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Stress  is  laid  on  the  relation  in  which  this  child  is  supposed 
to  stand  as  a  ward  in  chancery,  and  it  is  said  to  permit  her 
to  be  carried  beyond  the  jurisdiction  of  the  court  would  be 
an  abdication  of  the  functions  of  the  court.  I  have  read  of 
such  a  relation,  but  in  all  my  experience  I  have  never  known 
it  to  be  practically  enforced  in  this  country.  Nothing  of  this 
kind  was  intimated  in  Miner  v.  Miner,  siipra.  . 

But  the  case  is  closed.  By  the  edict  of  this  court,  the  doom 
of  this  child  is  forever  sealed.  The  mother  and  the  child 
may  live  to  regret  this  blighting  of  a  prospect  so  replete  with 
all  the  elements  conducive  to  human  happiness,  and  which 
dawns  upon  very  few.  Both  may  weep  bitter  tears  of  regret, 
the  more  bitter  and  the  more  agonizing  because  they  will  be 
unheeded  and  unavailing. 

My  judgment  is,  the  decree  of  the  circuit  court  committing 
this  child  to  the  care  of  her  father  was  correct,  and  should 
be  affirmed. 

Mr.  Justice  Sheldon  :  I  concur  with  Mr.  Chief  Justice 
Breese. 


Alfked  M.  Waterman 

V. 

A.  JuDsoN  Clark  et  al. 

1.  Recoupment — must  proceed  out  of  the  same  subject  matter.  Recoup- 
ment and  set-ofl'  are  governed  by  different  principles.  In  recoupment,  a 
claim  originating  in  contract  may  be  set  up  against  one  founded  in  tort, 
and  vice  versa;  the  cross  demand  must  proceed  from  the  same  subject 
matter  as  the  plaintifi"'s  right  of  action,  and  the  defendant  can  not,  as  in 
the  case  of  a  set-off,  recover  any  excess  in  his  favor.  It  can  only  be  used 
to  mitigate  or  extinguish  damages. 

2.  Same — need  not  arise  as  between  all  the  parties.  In  an  action  on  a 
promissory  note  given  by  principal  and  surety  on  a  contract  of  the  prin- 
cipal, it  is  competent  to  recoup  the  damages  of  the  principal  growing 
out  of  the  contract,  to  the  same  extent  as  if  the  note  had  been  given  by 
the  principal,  and  he  alone  were  sued. 
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3.  Same — ^pleading.  A  claim  for  recoupment  is  properl}'  set  up  under 
the  statute  by  special  plea. 

4.  Same — principal  and  surety.  "Whatever  defense,  by  way  of  recoup, 
ment,  will  avail  the  principal,  is  also  available  to  the  surety. 

5.  Same — giving  of  a  note  with  knowledge  of  the  facts.  The  right  to  re- 
coup is  not  barred  by  the  fact  that  the  damages  to  be  recouped  were 
known  to  the  party  executing  the  note.  While  the  note  is  an  admission 
of  the  amount  due,  and  evidence,  it  is  not  conclusive  of  a  settlement  or 
waiver  of  any  claim  for  damages,  especially  when  given  under  protest. 

Appeal  from  the  Circuit  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

Messrs.  Marsh  &  Marsh,  for  the  appellant. 

Mr.  W.  C.  Hooker,  and  Mr.  G.  Edmunds,  Jr.,  for  the 
appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  upon  a  promissory  note,  of  which  the 
following  is  a  copy,  to  wit : 

$124.49  Warsaw,  III.,  Feb.  16,  1870. 

Three  months  after  date,  we,  or  either  of  us,  promise  to 
pay  to  the  order  of  A.  M.  Waterman,  $124.49,  for  value 
received,  and  with  interest  at  the  rate  of  ten  per  cent  per 
annum  from  date.  A.  J.  Clark, 

Wm.  N.  McCall. 

The  error  assigned  is,  the  overruling  of  a  demurrer  to 
defendants'  fourth  plea. 

The  plea,  in  substance,  was,  that  Waterman,  the  plaintiff, 
on  the  first  day  of  December,  1869,  owned  and  was  running 
a  distillery,  and  took  certain  cattle  and  hogs  of  defendant 
Clark  to  take  care  of,  feed  and  fatten,  at  plaintiff's  distillery, 
at  a  certain  price  per  head  per  month  ;  that  after  plaintiff  so 
having  the  stock  for  three  months,  Clark,  finding  that  they 
were  not  being  fattened,  but  had  been  and  were  being  greatly 
injured  and  damaged  for  want  of  proper  care  and  food  at  the 
distillery,  demanded  a  return  of  the  stock,  which  the  plaintiff 
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refused  to  deliver  to  Clark,  unless  he  would  execute  the  note 
in  suit;  and  thereupon  the  defendants,  protesting  that  there 
was  no  consideration  for  the  note^  and  to  prevent  further 
injury  and  damage  to  the  stock  by  plaintiff's  detention  thereof, 
executed  the  note,  Clark  as  principal  and  McCall  as  surety ; 
that  the  stock,  while  in  the  possession  of  plaintiff,  were  not 
taken  good  care  of,  nor  were  they  fattened,  but  were  injured 
and  damaged  by  the  negligence  of  plaintiff,  and  by  reason  of 
his  feeding  of  the  same  with  improper  and  unwholesome 
food,  in  the  sum  of  ^300,  which  defendants  claimed  they 
were  entitled  to  recoup  to  the  amount  of  the  note. 

The  objections  taken  to  the  plea  are — 

First.  That  the  matter,  in  respect  to  which  the  damages 
are  sought  to  be  recouped,  does  not  arise  between  the  parties 
to  the  record,  it  arising  between  the  plaintiff  and  one  of  the 
defendants,  not  both — that  the  same  rule  should  apply  to 
recoupment  as  to  set-off.  The  objection  would  be  valid  if 
set-off  and  recoupment  were  governed  by  the  same  rules. 
But  such  is  not  the  case;  they  depend  on  quite  different 
principles.  In  the  case  of  recoupment,  a  claim  originating 
in  contract  may  be  set  up  against  one  founded  in  tort,  and 
vice  versa.  Streeter  v.  Streeter,  43  111  197.  The  cross  demand 
must  proceed  from  the  same  subject  matter  as  the  plaintiff's 
right  of  action,  and  the  defendant  can  not,  as  in  the  case  of  a 
set-off,  recover  any  excess  in  his  favor.  He  uses  his  claim 
in  mitig^ation  of  damaires,  bv  wav  of  reducing  the  amount  of 
the  recovery.  It  is  a  defense  here  against  the  note,  to  be 
availed  of  as  any  other  defense  against  the  note  itself.  We 
conceive  it  to  be  no  more  necessary  here,  that  both  the  defend- 
ants should  have  sustained  the  damages  to  be  recouped,  than, 
in  case  there  had  been  jjleas  of  the  want  or  failure  of  consid- 
eration for  the  note,  it  would  have  been  essential  that  the 
principal  and  surety  in  the  note  should  both  have  experienced 
the  loss  arising  from  the  want  or  failure  of  consideration.  In 
such  case,  the  principal  alone  would  be  the  one  injured  by 
the  want  or  failure  of  consitleration,  yet  the  right  of  defense 
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in  favor  of  both  would  be  undoubted.  The  suretv  is  not 
further  bound  than  the  principal,  and  is  entitled  to  the  same 
defense. 

It  is  sufficient  for  recoupment,  that  the  counter  claims 
arise  out  of  the  same  subject  matter,  and  that  they  are  sus- 
ceptible of  adjustment  in  one  action.  Stow  v.  Yancood.  14 
111.  424.  AVe  perceive  no  reason  why,  in  an  action  on  a 
promissory  note  given  by  principal  and  surety  on  a  contract 
of  the  principal,  it  is  not  competent  to  recoup  the  damages 
of  the  principal  growing  out  of  the  contract  to  the  same 
extent  as  if  the  note  had  been  given  by  the  principal,  and 
he  alone  were  sued.  In  the  case  of  McHardy  v.  Wadsicorth,  8 
Mich.  350,  the  precise  question  here  raised  was  adjudged  in 
favor  of  the  right  of  recoupment,  and  that  decision  meets  our 
full  concurrence. 

Second.  The  second  objection  is,  that  the  plea  sets  up,  by 
way  of  bar  to  a  recovery  on  the  note,  matters  of  which  the 
party  had  full  knowledge  when  the  note  was  executed. 

We  do  not  consider  that  the  mere  giving  of  the  note  for 
the  feed  of  the  stock,  should  be  held  a  bar  to  Clark's  claim 
for  damages  caused  to  the  stock  by  reason  of  the  manner  in 
which  they  had  been  fed,  although  he  was  aware  of  the  dam- 
age at  the  time.  We  can  assign  to  it  no  higher  eifect  than 
as  an  admission  of  the  amount  due,  and  evidence,  but  not 
conclusive,  of  a  settlement  or  waiver  of  any  claim  for  damages. 

Third.  The  third  and  last  objection  is.  that  recoupment  is 
a  defense  under  the  general  issue.  This  was  not  assigned  as 
cause  of  demurrer.  Our  statute  requires  the  defense  of  the 
want  or  failure  of  consideration  of  a  promissory  note  to  be 
specially  pleaded ;  in  view  whereof  we  regard  the  claim  of 
recoupment  as  being  properly  set  up  by  plea,  thereby  appris- 
ing the  plaintiff  in  advance  of  trial  of  the  matter  of  defense 
to  the  note. 

We  perceive  no  error  in  overruling  the  demurrer,  and  the 
judgment  is  affirmed. 

Judgment  ajii-med. 
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RuFus  N.  Ramsey 

V. 

Charles  Hcegee. 

1.  Constitutional  law — State  prohibited  from  pledging  its  credit  to 
tTwse  holding  corporate  indebtedness.  The  act  of  April  16,  1869,  entitled 
"An  act  to  fund  and  provide  for  pajdng  the  railroad  debts  of  counties, 
townships,  cities  and  towns,"  does  not  constitute  a  contract  between  the 
State  and  the  creditors  of  the  counties,  townships,  cities  and  towns  in- 
tended to  be  aided,  for  the  reason  that  the  constitution  of  1848  prohibited 
the  credit  of  the  State  from  being  given  to  or  in  aid  of  any  individual, 
association  or  corporation. 

2.  Same — repeal  of  act  of  1869  giving  State  taxes  to  municipalities  owing 
railroad  indebtedness.  Under  the  provisions  of  the  constitution  of  1870, 
and  the  revenue  law  in  force  July  1,  1873,  so  much  of  the  act  of  1869  to 
fund  and  provide  for  pa3ung  railroad  debts  of  counties,  townships,  cities 
and  towns,  as  requires  the  State  revenue  to  be  collected  on  the  valuations 
of  the  taxable  property  in  the  State  remaining,  after  deducting  in  coun- 
ties, townships,  etc.,  which  have  outstanding  indebtedness  incurred  in  aid 
of  the  construction  of  railroads,  the  increased  valuation  of  the  taxable 
property  over  that  of  the  j'ear  1868,  is  abrogated,  and  can  not  be  enforced. 

3.  Same — exemption  from  State  taxes  without  a  consideration  may  he 
recalled  at  pleasure.  The  tax-payers  in  counties,  townships,  etc.,  which 
had  incurred  debts  in  aid  of  railways,  being  liable  for  their  just  share  of 
taxes  for  State  purposes,  and,  in  addition  thereto,  liable  to  be  taxed  for 
the  payment  of  the  debts  of  their  county,  township,  etc.,  the  act  of  1869, 
by  which  they  were  exempted  from  the  payment  of  State  taxes  on  the 
valuation  of  property  in  excess  of  that  for  the  year  1868,  is  to  be  regarded 
as  a  mere  gratuity,  without  any  consideration  to  the  State;  and  the  rule 
is  that  exemptions  from  taxation  are  always  subject  to  be  recalled  when 
granted  as  a  mere  privilege  and  not  for  a  sufficient  consideration. 

4.  Injunction — of  taxes  levied  in  excess  of  that  authorized  by  law.  Where 
the  law  provided  for  the  levy  and  collection  of  a  given  sum  upon  the 
taxable  property  of  the  whole  State,  and  required  the  Governor  and 
Auditor  to  compute  the  separate  rates  per  cent  required  to  raise  such 
sum;  and  it  appeared  that,  in  order  to  makeup  deficiencies  caused  by 
setting  ai)art  a  portion  of  the  State  taxes  to  certain  counties,  townships, 
cities  and  towns,  to  be  applied  on  their  railroad  indebtedness  under  the 
act  of  1869,  a  greater  rate  per  cent  was  levied  in  certain  other  counties 
than  otherwise  would  have  been  required,  it  was  held,  that  such  excess 
was  levied  without  authority  of  law,  and  that  the  collection  of  all  taxes 
levied  in  excess  of  the  proper  and  uniform  rate  should  be  enjoined. 
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This  is  an  agreed  case  from  the  Circuit  Court  of  Clinton 
county. 

■  The  only  question  arising  in  the  case  is  fully  presented  by 
the  following  agreed  state  of  facts,  upon  which  the  case  was 
heard  in  the  court  below : 

''1.  That  the  counties,  townships,  cities  and  towns  in  the 
State  of  Illinois,  nanied  in  th«  Railroad  and  Warehouse 
Commissioners'  Report  for  1873,  have  outstanding  railroad 
bonds  under  the  act  entitled  'An  act  to  fund  and  provide 
for  paying  the  railroad  debts  of  counties,  townships,  cities  and 
towns,'  in  force  April  16,  1869,  registered  with  the  Auditor 
of  State,  amounting  to  upwards  of  $16,000,000. 

"2.  That  $10,000,000  of  said  bonds  were  registered  in 
the  Auditor's  office  since  the  8th  day  of  August,  1870.  (The 
date  the  new  constitution  went  into  force.) 

"3.  That  the  act  entitled  'An  act  to  fund  and  provide 
for  paying  the  railroad  debts  of  counties,  townships,  cities 
and  towns,'  in  force  April  16,  1869,  was  never  submitted  to 
a  vote  of  the  people  of  the  State. 

"4.  That  the  State  tax  levied  by  the  Auditor  for  1873, 
upon  all  the  taxable  property  in  the  State  of  Illinois,  exclu- 
sive of  school  taxes,  etc.,  is  27  cents  on  the  $100  valuation. 

"5.  That  the  equalized  assessment  for  1868,  for  State 
purposes,  in  the  State  of  Illinois,  amounted  to  $474,480,877, 
and  in  1873  to  $1,341,000,000 — an  increase  over  the  assess- 
ment of  1868,  in  counties  having  registered  railroad  bonds 
under  said  act  of  1869,  of  $320, 000^,000,  and  an  increase  in 
counties,  etc.,  having  no  railroad  bonds,  of  $546,519,123. 

"  6.  That  counties,  etc.,  having  registered  railroad  bonds 
under  the  act  aforesaid,  receive  the  benefit  and  credit  of  all 
State  taxes,  except  school  taxes,  etc.,  paid  by  them  (or  by  the 
citizens  and  property-holders  of  the  same),  over  the  assess- 
ment of  1868,  for  the  sole  and  only  purpose  of  paying  oflp 
their  registered  railroad  bonds. 
■28— 76th  Ili,. 
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statement  of  the  case. 

"7.  That  under  the  act  of  April  16,  1869,  aforesaid,  the 
State  tax  for  1873,  exclusive  of  school  taxes,  etc.,  to  be  placed 
to  the  credit  of  counties,  townships,  cities  and  towns  having 
registered  railroad  bonds  upon  the  increased  assessment  over 
that  of  1868  of  taxable  property  in  the  State  of  Illinois, 
amounts  to  $780,000. 

"8.  That  counties,  etc.,  having  registered  railroad  bonds 
under  the  act  aforesaid,  will  pay  27  cents  less  on  the  $100 
valuation,  for  State  purposes,  on  the  increased  assessment 
over  that  of  1868,  except  school  taxes,  towards  the  support 
of  the  State  government  and  towards  the  liquidation  of  the 
State  indebtedness,  than  counties,  etc.,  having  no  registered 
railroad  bonds. 

"9.  That  the  equalized  assessment  of  1873,  in  counties 
having  no  outstanding  registered  railroad  bonds,  has  in- 
creased over  that  of  1868  $546,519,123,  upon  which  the  tax- 
payers of  said  counties  will  pay  27  cents  more  on  the  $100 
valuation  towards  the  liquidation  of  the  legal  State  indebted- 
ness and  support  of  the  State  government,  than  counties,  etc., 
having  registered  railroad  bonds  under  the  act  of  1869,  afore- 
said. 

"  10.  That  the  equalized  assessment  in  Clinton  county, 
Illinois,  in  1868,  for  State  purposes,  amounted  to  $1,798,849, 
and  in  1873  to  $6,999,089— an  increase  of  $5,200,240. 

"11.  That  upon  the  increased  equalized  assessment  of 
1873  over  that  of  1868,  the  tax-payers  of  Clinton  county, 
Illinois,  have  to  pay  the  levy  of  27  cents  on  the  $100  valua- 
tion, for  State  purposes,  exclusive  of  school  taxes,  etc.,  amount- 
ing in  all  to  $14,040.64,  more  than  counties,  etc.,  having  out- 
standing registered  railroad  bonds,  upon  the  same  amount  of 
valuation. 

"  12.  That,  by  reason  of  such  increased  assessment,  the 
tax-payers  of  Clinton  county,  Illinois,  for  the  year  1873,  will 
pay,  exclusive  of  school  taxes,  etc.,  $14,040.64  more  for  the 
liquidation  of  the  legal  State  indebtedness  and  the  support 
of  the    State    government   than    counties    of   like   property 
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valuation  having  outstanding  registered  railroad  bonds  under 
said  act  of  18G9. 

"  13.  That  Clinton  county,  Illinois,  nor  any  of  her  town- 
ships, cities  or  towns,  have  registered  railroad  bonds  under 
said  act  of  1869  whatever. 

•'14.  That  Rufus  N.  Ramsey  is  a  citizen  and  tax-payer 
of  Clinton  county,  Illinois;  that  his  State  taxes  for  1873, 
upon  his  taxable  property,  exclusive  of  school  taxes,  in  said 
county,  by  reason  of  the  operation  of  the  act  of  April  16, 
1869,  aforesaid,  have  been  increased,  and  he  thereby  has  to 
pay  $25  more  than  a  citizen  and  tax-payer  of  counties,  etc., 
having  registered  railroad  bonds  under  said  act  of  1869,  upon 
like  valuation,  towards  the  liquidation  of  the  legal  State 
indebtedness  and  the  support  of  the  State  government. 

''  15.  That  said  Ramsey  has  made  a  legal  tender  of  all  his 
taxes  due,  except  the  $25  aforesaid,  which  he  refuses  to  pay; 
that  Charles  Hceger,  the  collector  of  Clinton  county,  Illinois, 
has  refused  to  accept  the  same  in  full  satisfaction ;  that  he 
threatens  to  levy  upon  the  personal  property  of  said  Ramsey, 
to  satisfy  the  same,  and  that  said  Ramsey  has  enjoined  the 
collection  thereof." 

Mr.  G.  Van  Hoorebeke,  for  the  plaintiff. 

Mr.  F.  A.  LiETZE,  for  the  defendant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  question  is  presented  by  this  record  whether,  under 
the  constitution  and  laws  in  force  when  the  tax  sought  to  be 
enjoined  was  levied,  a  higher  rate  of  taxation  can  be  imposed 
for  State  purposes,  on  taxable  property  in  counties  which 
have  no  outstanding  indebtedness  incurred  in  aid  of  the  con- 
struction of  railroads,  than  is  imposed  on  taxable  property  in 
counties  which  have  such  indebtedness. 

That  the  tax  levied  by  the  act  in  force  July  1,  1873,  has 
been  so  apportioned,  is  admitted  by  both  parties ;  and   it  is 
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claimed  by  the  appellee  to  be  justified  by  the  provisions  of 
an  act  in  force  April  16,  1869,  entitled  "An  act  to  fund  and 
provide  for  paying  the  railroad  debts  of  counties,  townships, 
cities  and  towns." 

The  only  sections  of  this  act  bearing  on  the  question  are 
the  first,  fourth,  fifth  and  ninth,  which  are  as  follows: 

"Sr<x.  1.  Whenever  any  county,  township,  incorporated 
city  or  town,  shall  have  created  a  debt  which  still  remains 
unpaid,  or  shall  create  a  debt  under  the  provisions  of  any 
law  of  this  State,  to  aid  in  t'he  construction  of  any  railway  or 
railways,  that  >hall  be  completed  within  ten  years  after  the 
passage  of  this  act,  whose  line  shall  run  near  to,  or  into  or 
through  said  county,  townshi}),  city  or  town,  it  shall  be  law- 
ful for  the  State  Treasurer,  and  he  is  hereby  required,  imjtne- 
diately  upon  receiving  the  revenue  of  each  year,  to  place  to 
the  credit  of  such  county,  township,  city  or  town  so  having 
incurred  such  indebtedness,  in  the  State  treasury,  annually, 
for  and  during  the  term  of  ten  years,  all  the  State  taxes  col- 
lected and  paid  into  the  State  treasury  on  the  increased 
valuation  of  the  taxable  property  of  said  county,  township, 
citv  or  town,  as  shown  by  the  annual  assessment  rolls,  over 
and  above  the  amount  of  the  assessment  roil  of  the  year 
1868,  excepting  the  State  school  tax  and  the  two-mill  tax 
provided  for  by  the  constitution  of  this  State  for  the  payment 
of  the  State  debt ;  and  whenever  any  county,  township,  city 
or  town  shall  have  created  a  debt  as  aforesaid,  it  shall  also 
be  lawful  for  the  collector  of  taxes,  and  he  is  hereby  required, 
annually,  for  and  during  the  term  of  ten  years,  to  pay  into 
the  State  treasury  all  the  taxes  collected,  for  any  purpose 
whatever,  on  the  assessment  of  the  railroad  or  railroads  for 
whose  aid  the  said  debt  was  incurred,  including  the  road  bed 
and  superstructure,  and  all  fixtures  and  appurtenances  there- 
of, the  locomotives,  cars,  machinery  and  machine  shops, 
depots,  and  all  other  property,  real  and  personal,  of  said 
railway  company,  within  such  county,  township,  city  or  town; 
and  immediately  upon  receiving  the  same,  the  State  Treasurer 
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shall  place  to  the  credit  of  such  county,  township,  citv  or 
town,  in  the  State  treasury,  the  whole  amount  so  received, 
except  tlie  State  school  tax  and  the  two-mill  tax  provided  by 
the  constitution  of  this  State  for  the  payment  of  the  State 
debt;  and  it  shall  be  the  duty  of  said  collector  of  taxes  to 
furnish  the  State  Auditor  a  separate  and  detailed  account  of 
the  amount  of  ta.x:es  collected  from  said  railway  or  railwavs, 
at  the  time  of  his  annual  settlement  with  the  State  Auditor; 
and  the  State  Treasurer  shall  give  to  said  collector  separate 
receipts  for  the  respective  amounts  paid  into  the  State  treas- 
ury to  the  credit  of  said  county,  and  said  receipts  shall  be 
taken  and  received  by  the  county  court,  or  other  legal  au- 
thorities, as  vouchers  for  the  amount  collected  on  account  of 
the  county  and  local  assessments  on  said  railroad  property, 
in  the  annual  settlement  with  such  collector;  and  the  several 
amounts  of  money  in  this  section  provided  and  ordered  to  be 
placed  to  the  credit  of  such  county,  township,  city  or  town, 
shall  be  applied  by  the  State  Treasurer  to  the  payment  of  the 
bonded  railroad  debt  of  such  county,  township,  city  or  town, 
as  hereinafter  provided." 

"Sf.c.  4.  When  the  bonds  of  any  county,  township,  citv 
or  town  shall  be  so  registered,  the  State  Auditor  shall 
annually  ascertain  the  amount  of  interest  for  the  current 
year  due  and  accrued  and  to  accrue  upon  such  bonds,  and 
from  the  amount  so  ascertained,  he  shall  deduct  the  amount 
in  the  State  treasury  placed  to  the  credit  of  such  county, 
township,  city  or  town,  as  herein  provided  and  directed; 
and  from  the  basis  of  the  certificate  of  valuation  of  property 
heretotbre  provided  to  be  transmitted  to  him,  or  in  case  no 
such  certiticate  shall  be  filed  in  his  office,  then  upon  the 
basis  of  the  total  assessment  of  such  county,  township,  city 
or  town,  for  the  year  next  preceding,  he  shall  estimate  and 
determine  the  rate  per  centum  on  the  valuation  of  property 
within  such  county,  township,  city  or  town  requisite  to  meet 
and  satisfy  the  amount  of  interest   unprovided   for,  together 
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with  the  ordinary  cost  to  the  State  of  collection  and  dis- 
bursement of  the  same,  to  be  estimated  by  the  Auditor  and 
Treasurer,  and  shall  make  and  transmit  to  the  county  clerk 
of  such  county,  or  to  the  officer  or  authority  whose  duty  it  is 
or  shall  be  to  prepare  the  estimates  and  books  for  the  collec- 
tion of  State  taxes  in  such  county,  township,  city  or  town,  a 
certificate,  stating  such  estimated  requisite  per  centum  for  such 
purpose,  to  be  filed  in  his  office;  and  the  same  per  centum 
shall  thereupon  be  deemed  added  to,  and  a  part  of  the  per 
centum  which  is  or  may  be  levied  or  provided  by  law  for 
purposes  of  State  revenue,  and  shall  be  so  treated  by  such 
clerk,  officer  or  authority,  in  making  such  estimates  and  books 
for  the  collection  of  taxes;  and  the  said  tax  shall  be  collected 
with  the  State  revenue,  and  all  laws  relating  to  the  State 
revenue  shall  apply  thereto,  except  as  herein  otherwise  pro- 
vided. 

''Sec.  5.  The  State  shall  be  deemed  the  custodian  only  of 
the  several  taxes  so  collected  and  credited  to  such  county, 
township,  city  or  town,  and  shall  not  be  deemed  in  any  man- 
ner liable  on  account  of  any  such  bonds,  but  the  tax  and  funds 
so  collected  shall  be  deemed  pledged  and  appropriated  to  the 
payment  of  the  interest  and  principal  of  the  registered  bonds 
herein  provided  for,  until  fully  satisfied.  The  State  shall 
annually  collect  and  apply  all  the  said  taxes  and  funds  placed 
to  the  credit  of  such  county,  township,  city  or  town  for  and 
during  the  term  of  eight  years,  to  the  payment  of  the  annual 
interest  on  such  registered  bonds  of  such  county,  township, 
city  or  town,  in  the  same  manner  as  interest  on  the  bonds  of 
the  State  is  or  may  be  collected  and  paid,  but  in  like  moneys 
as  shall  be  receivable  in  payment  of  State  taxes;  and  for  and 
during  the  remainder  of  the  term  of  years  during  which  said 
registered  bonds  shall  remain  unpaid,  the  funds  provided  in 
Sec.  1  of  this  act,  accruing  from  taxes  collected  from  the  pro- 
perty of  said  railroad  or  railroads,  and  the  surplus,  if  any,  of 
the  other  funds  in  this  act  provided,  remaining  after  the  pay- 
ment of  the  interest  on   the   bonds,   shall    be  applied  to  the 
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payment  of  the  principal  of  said  registered  bonds  on  presenta- 
tion at  the  State  treasury ;  or  the  Treasurer  shall  purchase 
the  same  in  open  market,  at  not  more  than  par;  and  upon 
such  payment  or  purchase  of  the  said  bonds,  the  amount  paid 
upon  the  principal  of  said  bonds  shall  be  indorsed  thereon, 
and  receipts  therefor  shall  be  taken  and  filed  in  the  office  of 
the  State  Treasurer,  and  the  interest  coupons  or  bonds,  when 
fully  paid,  shall  be  returned  to  the  office  of  the  State  Treas- 
urer, and  shall  be  canceled  and  destroyed  in  the  same  manner 
as  those  appertaining  to  the  State  debt ;  and  the  fund  derived 
from  the  taxes  collected  on  the  increased  assessment  over  the 
year  1868,  and  the  tax  levied  to  meet  the  interest  on  said 
registered  bonds,  shall  continue  to  be  annually  applied  to  the 
interest  of  said  bonds;  and  the  said  taxes  and  funds  required 
in  this  act  to  be  placed  to  the  credit  of  counties,  townships, 
cities  and  towns,  shall  be  applied  by  the  State  Treasurer  to 
the  payment  of  the  registered  railroad  bonds  of  such  county, 
townships,  cities  or  towns,  equally  and  without  discrimina- 
tion." 

"Sec.  9.  And  the  State  Auditor,  from  the  total  value  of 
all  the  property  in  the  State,  after  the  same  shall  have  been 
equalized,  in  accordance  with  the  provisions  of  'An  act  to 
amend  the  revenue  laws,  and  to  establish  a  State  Boai'd  of 
Equalization  of  Assessments,'  approved  March  8,  1867,  shall 
deduct  the  amount  of  said  increased  valuation  of  the  taxable 
property,  above  the  valuation  of  the  year  1868,  in  such  coun- 
ties, townships,  incorporated  cities  and  towns  as  may  be  enti- 
tled to  the  benefits  of  this  act,  and  the  taxes  upon  which  are 
herein  directed  to  be  credited  to  counties,  townships,  cities 
and  towns,  and  upon  the  amount  remaining  he  shall  cause  to 
be  collected  such  a  per  cent  as  shall  be  sufficient  to  pay  the 
appropriations  and  other  demands  upon  the  treasury  due  to 
the  end  of  each  fiscal  year;  and  the  same  per  cent  shall  also 
be  collected  on  the  said  increased  valuation  above  the  valua- 
tion of  1868,  and  applied  as  herein  provided." 
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It  can  not  be  held,  as  insisted  by  the  counsel  for  appellee^ 
that  this  statute  constitutes  a  contract  between  the  State  and 
the  creditors  of  the  counties,  townships,  cities  and  towns 
intended  to  be  aided,  for  the  plain  reason  that  the  legislature 
was  prohibited  from  making  such  a  contract  by  section  38  of 
article  3  of  the  constitution  of  1848,  which  declares,  "the 
credit  of  the  State  shall  not  in  any  manner  be  given  to  or  in 
aid  of  any  individual,  association  or  corporation."  It  is  im- 
possible to  say  that  such  creditors  can  have  a  claim  upon  the 
State,  unless  its  credit  was  in  some  manner  given  to  or  in  aid 
of  them  ;  nor  can  we  conceive  how  tliere  can  be  a  vested 
right  in  that  which  can  not  be  granted. 

The  necessary  ejBPect  of  the  act  was  to  exempt  tax-payers 
in  the  counties,  townships,  cities  and  towns  availing  of  its 
provisions,  from  the  payment  of  so  much  of  the  State  tax  as 
is  appropriated  to  the  particular  counties,  townships,  cities  or 
towns.  The  debts  in  aid  of  which  the  appropriation  is  made 
are  local  only.  Dunnovan  et  aJ.  v.  Green,  57  111.  63.  They 
are  created  by  municipal  authority  for  what  are,  at  least  theo- 
retically, municipal  purposes,  and,  therefore,  for  a  sufficient 
consideration  received  by  the  municipality.  It  is  upon  this 
hypothesis  alone  that  such  corporations  have  been  held  to 
possess  power  to  subscribe  for  shares  of  capital  stock  in  rail- 
road companies,  and  incur  indebtedness  to  pay  the  subscrip- 
tion. Prettyman  v.  Supervisors  of  Tazewell  County,  19  111.  406  ; 
Roberts  v.  City  of  JRochford,  21  id.  457  ;  Johnson  v.  County  of 
Starh,  24  id.  85. 

It  can  not  be  denied  that  at  the  date  of  this  enactment  the 
State  possessed  power  to  require  that  full  and  equal  taxation 
should  be  levied,  for  State  purposes,  upon  all  the  taxable 
property  in  the  State,  without  regard  to  the  indebtedness  of 
the  particular  counties,  townships,  cities  and  towns  favored 
by  the  act;  and  since  the  tax-payer  is,  aside  from  the  act, 
liable  to  be  taxed  for  the  payment  of  the  debts  of  the  county, 
township,  city  or  town  in  which  his  property  is  subject  to 
taxation,  it  can  not  be  said  that  the  State    has  received  any 
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consideration  for  the  exemption  granted  by  the  act.  AVe  can 
not.  then,  otherwise  regard  tlie  exemption  from  State  taxa- 
tion, as  contemphited  by  the  act,  than  as  a  mere  gratuitv,  tlie 
continuance  of  Avhich  rested  in  the  pleasure  of  the  legisla- 
ture and  the  sovereign  power  of  the  State. 

No  doubt  many  persons  have  been,  through  a  misappre- 
hension of  its  proper  construction  and  effect,  induced  to  vote 
to  incur  indebtedness  by  particular  counties,  townships,  cities 
and  towns,  to  a  greater  extent  than  they  otherwise  would; 
but  we  can  perceive  no  difference  between  their  condition 
and  that  of  the  individual  who,  relying  on  the  continuance 
of  the  bounty  of  a  friend  or  relative,  contracts  debts  which 
the  subsequent  withdrawal  of  that  bounty  leaves  him  to  pay 
from  his  own  limited  resources. 

The  rule  is,  that  exemptions  from  taxation  are  always  sub- 
ject to  be  recalled  when  they  have  been  granted  as  a  mere 
privilege  and  not  for  a  sufficient  consideration.  Cooley's 
Const.  Limitations,  383. 

It  is  manifest,  therefore,  that  a  system  of  taxation,  enforced 
either  by  a  new  constitution  or  by  an  act  of  the  General 
Assembly,  inconsistent  with  the  provisions  of  this  act,  would 
necessarily,  to  that  extent,  render  it  inoperative,  although 
there  might  be  no  professed  design  to  repeal  it.  Hills  v. 
Chicago,  60  111.  86. 

It  is  argued,  that  it  was  not  intended  by  those  who  framed 
the  present  constitution  to  repeal  any  of  the  provisions  of  the 
act  of  1869  ;  that  it  was  only  intended  to  ordain  a  revenue 
system  which  should  apply  to  the  future.  This  may  be  so, 
yet,  if  the  language  of  that  instrument  is  clear  and  free  from 
ambiguity  or  doubt,  it  must  control,  whatever  may  have  been 
the  design  of  those  by  whom  it  was  framed.  Cooley's  Const. 
Limitations,  69. 

If  it  shall  be  conceded  that  the  revenue  system  which  it 
contains  was  not  self-executing,  but  that  it  required  legisla- 
tion to  put  it  in  force,  still  it  can  not  be  denied  that  wiien  the 
General  Assembly  did,  subsequent  to  its   adoption,  enact   a 
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revenue  system,  such  system  was  required  to  conform  to  its 
provisions.  It  surely  can  not  be  claimed  that,  under  the 
guise  of  enacting  laws  to  give  effect  to  the  provisions  of  a 
constitution,  principles  can  be  perpetuated  in  diametrical 
opposition  to  those  provisions.  Hills  v.  Chicago,  supra. 
The  present  constitution  contains  the  following: 

"Sec.  6,  Art.  9.  The  General  Assembly  shall  have  no 
power  to  release  or  discharge  any  county,  city,  township, 
town  or  district  whatever,  or  the  inhabitants  thereof,  or  the 
property  therein,  from  their  or  its  proportionate  share  of  taxes 
to  be  levied  for  State  purposes,  nor  shall  commutation  for  such 
taxes  be  authorized  in  any  form  whatsoever." 

And  section  1  of  the  same  article  requires  the  General  As- 
sembly "to  provide  such  revenue  as  may  be  needful  by  levy- 
ing a  tax,  by  valuation,  so  that  every  person  and  corporation 
shall  pay  a  tax  in  proportion  to  the  value  of  his,  her  or  its 
property." 

The  language  of  these  sections  is  so  clear  and  unambiguous 
that  there  can  be  no  necessity  of  resorting  to  the  debates  of 
the  constitutional  convention  to  ascertain  their  plain,  obvious 
and  natural  meaning. 

The  tax  involved  in  the  present  suit  is  levied  by  virtue  of 
an  act  in  force  July  1st,  1873,  which  is  as  follows : 

"There  shall  be  raised,  by  levying  a  tax  by  valuation  upon 
the  taxable  property  in  this  State,  the  following  sums  for  the 
purposes  hereinafter  set  forth — 

"For  general  State  purposes,  to  be  designated  'Revenue 
fund,'  $2,500,000,  upon  the  assessed  value  of  1873,  and 
$1,500,0Q0  annually  thereafter;  for  State  school  purposes,  to 
be  designated  '  State  school  fund,'  (in  lieu  of  the  two-mill  tax 
therefor,)  $1,000,000  annually. 

"Sec.  2.  The  Governor  and  Auditor  shall,  annually,  com- 
pute the  separate  rates  per  cent  required  to  produce  not  less 
than  the  above  amounts,  any  thing  in  any  other  act  providing 
a  different  manner  of  ascertaining  the  amount  of  revenue 
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required  to  be  levied  for  State  purposes,  to  the  contrary  not- 
witlistanding ;  and  when  so  ascertained,  the  Auditor  shall 
certify  to  the  county  clerks  the  proper  separate  rates  per  cent 
therefor,  and  also  such  definite  rates  for  other  purposes  as  are 
now  or  may  hereafter  be  provided  by  law,  to  be  levied  and 
collected  as  State  taxes." 

This  tax  is  levied  on  all  the  taxable  property  in  the  State, 
and  it  is  not  admissible,  either  under  the  lano;uag-e  of  the  act 
or  of  the  constitution,  that  of  the  proportional  amount  of 
each  tax-paver,  as  determined  with  reference  to  such  valua- 
tion, in  some  counties,  townships,  cities  and  towns  he  shall 
only  be  required  to  pay  one-half,  or  one-third,  while  in  other 
counties,  townships,  cities  and  towns  he  shall  be  required  to 
pay  that  much  more. 

The  duties  of  the  Governor  and  Auditor,  in  respect  to  this 
levy,  were  purely  ministerial.  They  had  no  authority  to  do 
more  than  compute  the  separate  rates  per  cent  required  to 
produce  the  amount  of  the  levy,  and  when  this  was  done,  and 
the  result  certified  by  the  Auditor  to  the  county  clerks,  there 
was  no  authority  in  the  law.  or  under  the  constitution,  to 
extend  it  otherwise  than  equally,  upon  all  taxable  property, 
in  proportion  to  its  value,  as  ascertained  and  determined  by 
those  upon  whom  the  law  imposed  the  duty  of  a.ssessing  it. 

The  fourth  section  of  the  act  of  1869,  it  will  have  been 
observed,  requires  the  Auditor  and  Treasurer,  after  ascertain- 
ing the  deficiency  in  the  amount  necessary  to  pay  the  interest 
upon  the  indebtedness  of  any  county,  township,  city  or  town, 
incurred  in  aid  of  the  construction  of  railroads,  for  the  cur- 
rent year,  after  deducting  the  sum  which  may  have  been 
received  for  that  purpose  under  section  1,  to  estimate  and 
determine  the  rate  per  centum  on  the  valuation  of  property 
within  such  county,  township,  city  or  town,  required  to  meet 
and  satisfy  the  amount  of  interest  unprovided  for.  togetlier 
with  the  ordinary  cost  to  the  State  of  collection  and  disburse- 
ment of  the  same,  to  be  estimated  by  the  Auditor  and  Treas- 
urer, and  shall  make  and  transmit  to  the  county  clerk  of  such 
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county,  *  *  a  certificate  stating  such  estimated  requisite 
per  centum  for  such  purpose,  to  be  filed  in  his  office;  and  the 
same  per  centum  shall  thereupon  be  deemed  added  to  and  a 
part  of  the  per  centum  which  is  or  may  be  levied  or  provided 
by  law  for  purposes  of  State  revenue,  and  shall  be  so  treated 
by  such  clerk,  etc.  This  clearly  authorizes  the  levy  and  col- 
lection of  the  amount  necessary  to  supply  the  deficiency  in  the 
payment  of  the  interest  due  upon  the  indebtedness  of  such 
counties,  townships,  cities  and  towns,  incurred  in  aid  of  the 
construction  of  railroads,  as  State  revenue,  V)ut  it  is  expressly 
limited  to  the  county,  township,  city  or  town  by  which  the 
particular  indebtedness  is  incurred.  And,  so  far  as  the  last 
clause  of  section  2  of  the  act  in  force  July  1st,  1873,  can 
have  any  i-eference  to  the  act  of  1869,  it  must  relate  to  this 
section.  It  certainly  confers  no  authority  to  extend  a  tax 
levied  for  the  purpose  of  paying  municipal  indebtedness 
incurred  by  one  county,  township,  city  or  town,  upon  the  tax- 
able property  of  a  different  county,  township,  city  or  town  ; 
nor  does  it  authorize  the  $3,500,000  to  be  apportioned  other- 
Avise  than  equally  upon  the  assessed  value  of  all  the  taxable 
property  in  the  State. 

'No  words  that  we  can  conceive  can  add  force  or  precision 
to  the  language  of  the  constitution  before  quoted,  that  "  the 
General  Assembly  shall  have  no  power  to  release  or  discharge 
any  county,  city,  township,  town  or  district  whatever,  or  the 
inhabitants  thereof,  or  the  property  therein,  from  their  or  its 
proportionate  shai-e  of  taxes  to  be  levied  for  State  purposes." 
Even  the  General  Assembly,  which  levied  the  present  tax, 
derived  its  existence  from  the  provisions  of  the  same  consti- 
tution; and  if  this  provision  was  not  binding  upon  it,  it  is 
impossible  to  conceive  that  it  ever  can  have  any  obligatory 
force.  It  is  impossible  for  us  to  escape  the  conclusion  that, 
under  the  constitution  and  law  now  in  force,  so  much  of  the 
act  of  1869  as  requires  the  State  revenue  to  be  collected  on 
the  valuations  of  the  taxable  property  in  the  State  remaining 
after  deducting,  in  counties,  townships,  cities  and  towns  which 
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have  outstanding  indebtedness  incurred  in  aid  of  the  con- 
struction of  railroads,  the  increased  valuation  of  the  taxable 
property  over  that  of  the  year  1868,  is  abrogated,  and  can 
not  be  enforced. 

The  same  question,  substantially,  as  that  presented  by  the 
present  case  was  before  this  court,  in  People  ex  rel.  Kaskaskia 
Naiigation  Co.  v.  Lippincott,  65  III.  548,  and  the  views  here 
expressed  are  in  harmony  with  what  was  there  said. 

We  forbear  the  expression  of  any  opinion  as  to  whether  so 
much  of  the  $3,500,000  actually  and  legally  levied  for  State 
purposes,  as  shall  be  collected  from  the  increased  valuation 
over  that  of  1868,  which  is  claimed  to  be  appropriated  to  the 
particular  counties,  townships,  cities  and  towns,  can  be  main- 
tained as  a  standing  appropriation,  as  that  question  is  not  now 
before  us. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  directions  to  that  court  to  ascertain  the  rate 
per  cent  required  to  produce  the  sum  levied  by  the  act  in 
force  July  1,  1873,  for  State  purposes,  and  to  enjoin  the  col- 
lection of  all  State  taxes  levied  on  the  property  of  appellee  in 

excess  of  that  rate. 

Decree  reversed. 
Mr.  Justice  Scott,  dissenting. 


"William  H.  Cogshall 

V. 

John  M.  Beesley,  Guardian,  etc. 

1.  Amendment — of  declaration  after  verdict.  Under  the  practice  act 
of  1874,  the  court  may  allow  the  plaintiff,  after  verdict  against  two  de. 
fendants,  to  amend  his  declaration  by  discontinuing  the  suit  as  to  one  of 
the  defendants. 

2.  Bill  of  exceptions — miist  show  that  it  contains  all  the  evidence. 
Where  a  bill  of  exceptions  fails  to  show  that  it  contains  all  the  evidence. 


446  CoGSHALL  V.  Beesley,  etc.  [Jan.  T. 

Opinion  of  the  Court. 

this  court  will  not  examine  whether  the  evidence  it  does  contain  supports 
the  verdict.  The  certificate  of  the  reporter  who  reported  the  evidence,  at. 
the  foot  of  the  testimony,  that  it  contains  all  the  evidence,  will  not  answer. 
The  judge  who  tried  the  case  must  so  certify. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

The  opinion  of  the  court  states  the  facts  of  the  case  neces- 
sary to  an  understanding  of  the  points  decided,  except  that 
the  amendment  of  the  declaration  was  simply  to  strike  out 
the  name  of  Francis  S.  Cogshall,  and  discontinue  the  suit  as  ta 
him. 

Messrs.  Fdllerton  &  Rogers,  for  the  appellant. 

Messrs.  Wallace  &  Freeman,  and  Messrs.  Dearborn  & 
Campbell,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in 
the  circuit  court  of  Mason  county,  against  appellant  and 
Francis  S.  Cogshall. 

A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict 
in  favor  of  appellee  for  $398.50.  A  motion  was  made  for  a 
new  trial,  whereupon  appellee  entered  a  motion  to  amend  his 
declaration  and  dismiss  as  to  Francis  S.  Cogshall,  which  the 
court  allowed,  and  rendered  judgment  in  favor  of  Francis  S. 
Cogshall  for  his  costs,  against  appellee. 

The  court  then  overruled  the  motion  for  a  new  trial,  and 
rendered  judgment  upon  the  verdict  against  appellant. 

The  decision  of  the  court  in  allowing  the  amendment  to 
the  declaration,  and  the  dismissal  of  the  suit  as  to  Francis  S. 
Cogshall,  is  assigned  as  error. 

The  amendment  allowed  by  the  court  was  proper  under  the 
Practice  Act.     Revised  Statutes  of  1874,  page  778,  sec.  24. 

It  is  also  insisted  by  appellant  that  the  verdict  is  contrary 
to  the  evidence. 
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The  evidence,  so  far  as  the  record  discloses  it,  is  conflicting. 
This  court  has  repeatedly  held,  the  verdict  of  the  jury  will 
«ot  be  disturbed  where  there  is  a  conflict  in  the  testimony, 
anless  the  verdict  is  clearly  and  manifestly  against  the  weight 
of  the  evidence.  Such,  however,  is  not  this  case.  But,  inde- 
pendent of  this  question,  we  could  not  disturb  the  verdict  for 
another  reason:  the  bill  of  exceptions  in  the  record  does  not 
purport  to  contain  all  the  evidence. 

The  practice  is  well  settled,  that,  where  the  bill  of  excep- 
tions fails  to  shoAV  that  it  contains  all  the  evidence  in  the 
case,  we  will  not  examine  whether  the  evidence  it  does  con- 
tain supports  the  verdict.     Ilinor  v.  Phillips,  42  111.  123. 

It  is  true,  the  reporter  who  reported  the  evidence  on  the 
trial,  adds  a  certificate  at  the  foot  of  the  testimony  that  the 
foregoing  is  all  the  evidence  in  the  case,  but  the  judge  before 
whom  the  cause  was  tried  does  not  state  that  the  bill  of  excep- 
tions contains  all  the  evidence,  or  that  the  certificate  of  the 
reporter  is  even  a  part  of  the  record. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


The  Illinois  Central  Railroad  Company 

V. 

The  City  of  Bloomington. 

1.  Corporations — liable  to  new  duties  and  burdens  the  same  as  natural 
persons.  Corporations,  when  brought  into  existence,  except  so  far  as  may 
be  otherwise  provided  in  their  charters,  or  the  general  laws  which  enter 
into  their  charters,  become  liable  to  perform  all  the  duties  to  the  public 
that  may  be  required  of  natural  persons  to  the  extent  that  they  are  capa- 
ble  of  their  performance,  and  they  are  entitled  to  protection  in  their  rights 
to  the  same  extent  as  natural  persons. 

2.  Same — duty  to  make  approaches  and  crossings  over  new  streets.  Where, 
long  after  the  construction  of  a  railroad,  a  street  was  extended  so  as  to 
cross  the  same,  and  the  city  passed  an  ordinance  requiring  the  railway 
company  to  make  a  safe  and  proper  crossing  by  grading  the  approaches 
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of  the  street  at  the  crossing,  there  being  nothing  in  thecharterof  the  com- 
pany imposing  such  duty,  or  any  such  duty  imposed  by  any  general  law 
in  force  at  the  time  the  company  was  created :  Held,  that  the  company 
was  not  liable  to  this  new  burden  any  further  than  might  have  been  re- 
quired of  an  individual,  and  that,  as  the  whole  burden  was  sought  to  be 
placed  upon  the  company  without  regard  to  benefits,  the  ordinance  was 
in  violation  of  the  constitution,  and  could  not  create  any  liability  upon, 
the  company,  and  that  the  legislature  itself  could  not  impose  such  burden 
without  making  compensation. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  city  of  Bloomington, 
against  the  Illinois  Central  Railroad  Company.  All  the 
material  facts  of  the  case  are  stated  in  the  opinion  of  the 
Court. 

Messrs.  Williams,  Burr  &  Capp:x,  for  the  appellant. 

Mr.  Ira  J.  Bloomfield.  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

The  railroad  was  built  through  the  corporate  limits  of  the 
city  of  Bloomington  in  the  year  1852.  When  built,  Chestnut 
street,  which  runs  at  right  angles  with  the  railroad,  did  not 
reach  it  by  a  half  mile  or  more.  The  railroad  ran  on  the  line 
dividing  the  lands  owned  by  Flagg  and  Davis.  The  com- 
pany, before  building  their  road,  condemned  the  right  of  way 
over  Flagg's,  and  Davis  gave  the  right  of  way  over  his 
ground.  Their  lands  were,  at  that  time,  used  for  farming 
purposes,  but  were  within  the  city  limits,  until  an  addition 
was  laid  out  in  1871.  By  several  additions  to  the  city,  the 
streets  were  extended,  and  Chestnut  street  crossed  the  rail- 
road. 

Davis  and  Flagg  gave  the  city,  by  conveyance,  the  right 
of  way  across  the  railroad,  and  its  right  of  way.  The  city 
thereupon,  by  ordinance,  directed  the  street  to  be  opened,  and 
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required  the  railroad  company  to  make  a  proper  and  safe 
crossino;  by  grading  the  approaches  of  the  street  at  tlie  cross- 
ing. This,  the  company  refused  to  do,  and  the  city  thereupon 
did  the  grading  and  constructed  the  crossing,  wliieh  cost 
$634.25,  and  the  city  brought  suit  against  the  company  to 
recover  that  sum  expended  in  making  the  crossing.  On  a 
trial,  a  jury  was  waived,  and  a  trial  had  by  the  court.  There 
being  n-o  contest  as  to  the  price  paid  for  the  work  or  the 
manner  in  which  it  was  performed,  the  only  question  being 
whether  the  company  was,  under  the  facts  in  the  case,  liabl-e 
to  construct  the  crossing,  the  court  found  they  were,  and  ren- 
dered judgment  for  the  amount  claimed.  This  appeal  is 
brought,  and  questions  the  decision  of  the  court  below. 

AVe  are  of  opinion  that  appellee  states  the  real  question  in 
controversy  correctly  when  he  says  that  the  question  is, 
whether  it  is  within  the  power  of  the  legislature  to  require 
existing  railroad  companies  to  construct  suitable  and  proper 
crossings  for  streets  and  highways  which  are  laid  or  extended 
across  their  tracks  after  they  have  graded  and  built  their  rail- 
roads. We  do  not  see  that  any  question  was  raised  in  the 
court  below  as  to  the  right  of  the  city  to  open  this  street  over 
and  across  their  right  of  way.  AVe  shall,  therefore,  omit  all 
discussion  of  that  question,  and  confine  ourselves  to  the  main 
question  in  the  case. 

That  the  General  Assembly  may,  in  granting  a  charter  to 
a  railroad  company,  impose, as  a  condition, that  all  such  com- 
panies shall  restore  existing  streets  and  highways  across  which 
the  railroad  shall  run,  to  their  former  condition,  as  near  as 
may  be,  would  seem  to  be  a  proposition  that  admits  of  no 
doubt.  And  it  is  equally  true  that,  if  their  charters  were  to 
contain  a  provision  that  they  should  so  construct  crossings 
over  roads  and  streets  subsequently  located  and  opened,  such 
a  provision  would  be  binding.  And  if  the  General  Assembly 
were  to  provide,  by  general  law,  that  railroad  companies 
should  make  and  keep  up  such  structures  at  crossings  when 
the  road  is  built,  as  well  as  those  that  might  be  thereafter 
29— 76th  III. 
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laid  out  and  opened,  all  railroads  subsequently  constructed 
would  be  compelled  to  conform  to  the  requirement  unless 
exempted  by  their  charters. 

But  the  charter  of  the  company  contains  no  such  provision, 
nor  does  the  25th  section  of  the  general  railroad  law  of  1849 
make  such  a  requirement.  (Laws  2d  Sess.  p.  28.)  Nor  has 
appellee  referred  us  to  any  such  provision  in  existence  when 
this  road  was  located  and  constructed. 

Counsel  for  the  city  relies  upon  the  provisions  of  the  city 
charter,  passed  the  13th  of  February,  1861.  The  20th  para- 
graph of  section  22  empowers  the  city,  by  ordinance,  "To 
require  railroad  companies  *  *  ''^  to  construct  and  keep 
in  repair,  and  unobstructed,  suitable  crossings  at  the  inter- 
sections of  their  roads  with  the  streets."  And  the  same  is 
re-enacted  by  the  amended  charter  of  1867,  which  also  provides 
that  this  latter  act  shall  not  deprive  the  city  of  any  of  the 
powers  previously  possessed  under  former  charters,  unless  by 
express  enactment. 

Incorporations,  when  brought  into  existence,  except  so  far 
as  exempted  or  further  burthens  are  imposed,  become  liable 
to  perform  all  duties  to  the  public  that  devolve  upon  citizens. 
When  brought  into  existence,  they  become  endowed  with  the 
powers  necessary  to  perform  the  functions  and  to  accomplish 
the  purposes  of  their  creation,  and  they  are  under  the  same 
burthens  and  owe  the  same  general  duties  to  the  public  which 
can  be  rightfully  required  of  natural  persons,  to  the  extent 
that  they  are  capable  of  their  performance.  They  are  incapa- 
ble of  being  endowed  with  political  rights,  but  may  be  and 
are  with  many,  if  not  all,  of  the  rights  of  natural  persons. 
They  may  sue  and  be  sued,  contract  and  be  contracted  with  ; 
they  may  buy,  sell  and  hold  property  so  far  as  authorized  by 
their  charters;  they  may  earn,  receive  and  have,  and  pay  out 
money  in  the  line  of  their  business  and  according  to  the  ob- 
jects of  their  creation,  but  they  are  incapable  of  holding 
office,  or,  in  fact,  exercising  any  political  rights  beyond  those 
conferred    upon    them   by  their  charters.     But,    having   the 
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rights  of  natural  persons  to  the  extent  acquired  at  tlicir  cre- 
ation, they  are  entitled  to  protection  in  those  rights  to  the 
extent  as  all  natural  persons  are  in  their  rights.  The  same 
duties  to  the  public  may  be  required  and  enforced,  but  no 
greater  or  diflferent  burthens  can  be  imposed  than  maybe  on 
individuals. 

Suppose  a  natural  person  had  the  right  of  way  across  his 
neighbor's  grounds,  and  afterwards  the  city  were  to  locate  and 
open  a  street  across  his  right  of  way,  does  anv  one  suppose 
the  owner  of  the  right  of  way  could  be  compelled,  by  legisla- 
tive enactment,  or  an  ordinance  in  pursuance  thereto,  to  con- 
struct the  crossing  of  the  street  at  his  own  expense,  even  if 
his  use  of  the  right  of  way  would  render  the  use  of  the  street 
impracticable  or  dangerous  until  the  approaches  should  be 
constructed?  We  presume  no  one  would  contend  for  the 
power  in  that  case.  And  why?  Because  it  would  impose  an 
unequal  and  unjust  public  burthen  on  the  owner  of  the  right 
of  way  that,  in  spirit,  would  be  the  taking  of  private  property 
for  public  use  without  just  compensation,  which  must  be  paid 
under  the  constitution. 

If,  then,  such  burthens  can  not  be  imposed  upon  a  natural 
person,  why,  or  by  what  reasonable  means,  can  it  be  required 
of  an  artificial  person?  When  brought  into  existence,  these 
bodies  are  created  persons  so  far  as  to  become  amenable  to 
the  same  burthens  in  the  support  of  the  government,  by  taxes 
and  the  like,  as  natural  persons  coming  into  and  subject  to 
the  government.  But  they  are  only  liable  to  the  performance 
of  such  duties  to  the  same  extent,  on  the  same  terms  and  con- 
ditions as  natural  persons.  The  legislature  can  exact  of  thera 
no  greater  or  higher  duties  than  it  can  of  natural  persons,, 
unless  the  right  is  reserved  in  their  charters,  or  by  some  law 
that  enters  into  their  charters.  One  of  the  fundamental  prin- 
ciples upon  which  all  good  government  is  constructed  and  is 
administered,  is  equality  of  burthens  and  protection.  Any 
other  principle  is  unjust  and  oppressive. 
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Ill  the  cases  of  The  City  of  Chicago  v.  Lamed.  34  111.  203, 
The  City  of  Ottawa  v.  Speneer,  40  111.  211,  and  Bedard  v.  Halt, 
44  111.  91,  it  was  held,  that  the  whole  burthen  of  paving  a 
street,  laying  a  sidewalk,  or  improving  a  street  upon  the  front- 
age of  the  property  adjoining  the  improvement,  is  repugnant 
to  the  constitution,  and  that,  in  making  such  improvements, 
the  benefits  must  be  assessed  upon  all  property  enhanced  in 
value  thereby,  and  imposed  on  the  same  to  the  extent  of  the 
benefits,  if  required,  or  the  improvement  must  be  made  by 
general  tax. 

Now,  here  is  an  improvement  of  a  street  that  was  required, 
and  the  city  endeavored  to  impose  the  whole  burthen  upon 
the  railroad  company.  It  had  never  agreed  to  make  this  im- 
provement. The  duty  was  not  imposed  upon  the  company  by 
their  charter,  or,  so  far  as  we  can  see,  by  any  other  law  then 
in  existence;  and  this  being  true,  the  General  Assembly  had 
no  more  power  to  fix  this  burthen  on  the  company  than  to 
impose  a  similar  burthen  upon  an  individual,  which  we  have 
seen,  by  the  cases  to  which  reference  has  been  made,  can  not 
be  constitutionally  done.  The  principle  announced  in  these 
cases  is  conclusive  of  this  question. 

Whether  the  right  of  way  of  the  company  is  to  be  consid- 
ered so  far  public  property  that  it  need  not  be  again  con- 
demned where  a  street  or  highway  crosses  it,  is  not  presented 
by  this  record.  Nor  is  the  question  presented  whether,  the 
city  having  made  the  improvement,  the  railroad  company 
may  be  required,  as  a  police  regulation,  to  keep  it  repaired, 
and  hence  these  questions  are  not  discussed. 

But  the  court  below  erred  in  rendering  judgment  in  favor 
of  appellee,  and  it  must  be  reversed. 

Judgment  reversed. 

Mr.  Justice  Scott  took  no  part  in  this  decision. 
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George  Pinckaed 


George  Milmine  et  al. 

1.  Estoppel — hy  deed.  A  party  claiming  under  a  deed  can  not  be  per. 
mitted  to  deny  any  fact  admitted  to  exist  by  the  recitals  therein.  What- 
ever  rights  legitimately  arise  on  such  admitted  facts  may  at  all  times  be 
asserted,  whether  it  be  to  obtain  or  to  defend  the  possession  of  such  rights. 

2.  Same — to  deny  /lame  of  grantee  in  deed.  The  fact  that  one  of  the 
grantees  or  mortgagees  in  a  deed  or  mortgage  is  described  by  a  wrong 
name,  will  not  invest  such  party  with  the  right  to  sue  in  a  fictitious  name; 
and  if  he  sues,  not  in  his  real  name,  but  in  the  name  as  stated  in  the  deed, 
the  grantor  or  mortgagor  will  not  be  estopped  from  pleading  the  misno- 
mer in  abatement. 

3.  Misnomer — may  be  avoided  hy  averment  and  'proof.  Where  a  contract 
or  deed  is  executed  to  a  party  by  a  wrong  name,  he  must,  nevertheless, 
sue  in  his  proper  name,  and  may  aver  in  his  declaration  that  the  defend- 
ant made  the  deed  or  contract  to  him  by  the  name  mentioned  therein. 

Writ  of  Error  fo  the  Circuit  Court  of  Piatt  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Reed  &.  Barringer,  and  Messrs.  Crea  &  Ewinq, 
for  the  appellant. 

Messrs.  Lodge  &  Huston,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  George  Mil- 
mine  and  Edwin  C.  Bodman  against  George  Pinckard,  to 
recover  the  lands  described  in  the  declaration,  which  premises 
they  claimed  "in  fee  simple,  as  mortgagees  of  Charles  Fisher, 
for  condition  broken." 

Defendant  filed  a  plea  in  abatement,  in  which  he  averred  the 
"said  Edwin  C.  Bodman,"  one  of  the  plaintiffs,  was  named 
Edward  C.  Bodman,  and  not  Edwin  C.  Bodman.  The  plea 
was,  in  all  respects,  formal;  was  subscribed  aud  sworn  to  by 
defendant. 
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Plaintiffs  replied,  they  claimed  possession  of  the  property  in 
the  declaration  mentioned  under  a  mortgage  made  by  Charles 
Fisher  to  plaintiffs,  by  the  names  of  Edwin  C.  Bodman  and 
George  Milmine,  the  condition  of  which  mortgage  had  been 
broken,  and  that  defendant  holds  possession  of  the  same 
premises  as  tenant  of  Robert  Fisher,  who  bought  the  same 
of  Charles  Fisher  after  the  execution  of  the  mortgage  and 
subject  to  the  lien  thereof,  and  hence  they  aver  defendant  is 
estopped  to  deny  the  name  of  plaintiff,  Bodman,  as  stated  in 
the  mortgage.  A  general  demurrer  was  interposed  to  this 
replication,  which  was,  by  the  court,  overruled,  and  the 
defendant  electing  to  stand  by  his  demurrer,  judgment  was 
rendered  for  the  plaintiffs. 

The  demurrer  ought  to  have  been  sustained. 

We  recognize  the  doctrine  of  estoppel  by  the  recitals  in  a 
deed,  and  that  a  party  claiming  under  such  deed  can  not  be 
permitted  to  deny  any  fact  admitted  to  exist  by  such  recitals, 
as  that  doctrine  is  declared  in  Byrne  v.  Morehouse  et  al.  22 
111.  603,  and  B-iggs  v.  Cooh,  4  Gilm.  336.  The  principle  of 
these  cases  is,  that  whatever  rights  legitimately  arise  on  such 
admitted  facts  may  at  all  times  be  asserted,  whether  it  be  to 
obtain  or  defend  the  possession  of  such  rights. 

But  what  fact  did  the  grantor  in  this  case  admit  by  the 
recitals  in  the  mortgage?  Simply  that  he  conveyed  the  land 
to  plaintiffs,  but  to  one  of  them  by  a  wrong  name.  This  fact 
the  grantor  and  all  persons  claiming  under,  him,  however 
remote,  are  estopped  to  deny.  So  far  as  they  are  concerned, 
it  must  stand  as  an  incontrovertible  fact.  But  can  it  be  that 
this  admission  in  the  mortgage,  however  conclusive  as  against 
the  grantor  and  all  privies  in  estate,  invests  plaintiff  with  the 
ria'ht  to  sue  in  courts  of  law  in  a  fictitious  name?  There  is 
nothing  in  the  mortgage  that  admits  plaintiff's  right  to  sue  in 
an  unreal  name.  Parties  can  only  sue  in  their  true  names. 
AVhere  tb.e  contract  or  deed  is  executed  to  them  by  a  wrong 
name,  nevertheless  plaintiffs  must  sue  in  their  proper  names, 
and   may  aver  in  the  declaration  that   defendants   made   the 
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deed  or  contract  by  the  name  mentioned.     Board  of  Educa- 
tion V.  Greenebaum,  39  111.  609. 

For  the  error  of  the  court  in  overruling  the  demurrer,  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Gilbert  J.  Burr  et  al. 

V. 

The  City  of  Carbondale. 

1.  Co^'STITUTIO:sAL  LAW — locating  State  institutions  in  locality  bidding 
tTie  highest.  The  act  of  April  19,  1869,  entitled  "An  act  to  authorize  cities 
and  towns  in  Southern  Illinois  to  issue  bonds  in  aid  of  the  Southern  Illi- 
nois University,"  taken  in  connection  with  the  charter  of  the  University, 
which  makes  the  location  of  that  institution  to  depend  upon  the  aid  and 
inducements  which  maj-  be  oflFered  in  the  different  localities,  is  not  liable 
to  any  constitutional  objection,  although  such  legislation  is  not  calculated 
to  advance  the  credit  and  renown  of  the  State,  and  in  the  judgment  of 
the  court,  is  unwise  and  impolitic. 

2.  Same — taxation  of  one  locality  more  than  its  just  share  in  a  State  ex- 
penditure. Where  a  law  authorized  the  imposition  of  a  tax  in  a  county, 
without  any  vote  of  the  people,  to  aid  the  State  in  establishing  a  State 
institution  therein,  and  the  taxable  property  of  such  county  was  also  re- 
quired to  bear  its  proportion  of  taxation  equally  with  that  in  the  other 
counties  as  to  the  residue  of  the  cost,  it  was  held,  that  the  first  tax  was 
compulsory  taxation  under  the  general  power  to  tax,  and  in  violation  of 
the  constitutional  provision  requiring  such  taxation  to  be  equal  and  uni- 
form. 

3.  Same — whether  a  tax  voted  far  the  location  of  a  State  institution  of 
learning  is  for  a  coiyorate  purpose.  Where  the  people  of  a  city,  under  the 
authority  of  a  special  act  of  the  legislature,  voted  that  the  city  should  douaie 
$100,000  in  aid  of  the  Southern  Illinois  Normal  University  in  the  event  it 
should  be  located  in  such  city,  and  it  was  so  located,  and  the  bonds  regu- 
larly  issued  and  put  in  circulation,  it  was  held,  on  bill  filed  bj*  the  cit}'  to 
enjoin  the  collection  of  taxes  assessed  to  pay  interest  on  the  same,  that 
such  debt  was  incurred  for  a  corporate  purpose  within  the  meaning  of  the 
constitutional  provision  allowing  taxation  for  corporate  purposes,  and 
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that  as  the  taxation  was  voluntarili/  imposed,  its  collection  would  not  be 
enjoined. 

4.  Municipal  bonds — not  invalidated  by  mere  irregularities.  Where 
municipal  bonds  are  issued  in  the  exercise  of  a  power  constitutionally- 
conferred,  they  will  be  binding  upon  the  municipality,  although  irregu- 
larities  may  have  occurred  in  the  form  of  the  notice  of  election  and  the 
like,  not  going  to  the  power.  The  acts  of  such  bodies,  done  under  lawful 
power  and  in  substantial  conformity  to  the  power,  are  binding.  But 
where  such  bonds  are  issued  under  a  void  authority,  or  without  authority, 
they  will  be  void,  into  whatever  hands  they  may  come,  and  there  can  be 
no  innocent  holders  of  them. 

5.  There  is  a  distinction  to  be  observed  between  the  want  of  power  to 
issue  municipal  bonds,  and  irregularities  in  the  exercise  of  the  power,  the 
latter  being  unavailing  against  bona  fide  holders  without  notice  of  the 
irregularity. 

6.  Constitutional  law — release  of  indebtedness  to  State.  Section  23, 
article  4,  of  the  present  constitution,  wiiich  provides  that  the  General 
Assembly  shall  have  no  power  to  release  or  extinguish,  in  whole  or  in  part, 
the  indebtedness,  liability  or  obligation  of  any  corporation  or  individual 
to  the  State,  was  not  intended  to  embrace  a  release  of  claims  doubtful  or 
hazardous  which  the  State  may  hold  against  a  municipal  or  other  corpor- 
ation. 

7.  Municipal  bonds — given  to  fund  debts.  Where  the  legislature  author- 
ized the  Governor  to  deliver  up  to  a  city  f  100,000  of  its  bonds,  which  were 
valid  obligations,  upon  the  payment  of  $30,000,  and  the  city  to  raise  the 
latter  sum,  under  the  act  of  March  26,  1872,  entitled  "An  act  to  enable 
counties,  cities,  townships,  school  districts  and  other  municipal  corpora- 
tions to  take  up  and  cancel  outstanding  bouds  and  other  evidences  of  in- 
debtedness,  and  fund  the  same,"  issued  its  bonds  to  the  amount  of  $40,- 
000,  whicli  were  sold,  and  the  proceeds  paid  to  the  Governor,  it  was  held, 
that  if  the  action  of  the  legislature  was  in  violation  of  section  23  of  article 
4  of  the  constitution,  the  city  would,  nevertheless,  be  liable  upon  the 
bonds  last  issued  by  it. 

8.  Same — whether  issued  for  a  corporate  purpose.  Where  a  city  issued 
$40,000  of  its  bonds  under  legislative  authority  and  upon  a  vote  of  its 
legal  voters,  whereby  it  was  relieved  from  the  payment  of  over  $100,000 
of  its  prior  indebtedness,  it  was  held,  that  the  bonds  last  issued  were  for  a 
corporate  purpose. 

9.  Same — to  purchase  lands  for  donation  to  secure  the  location  of  a  State 
institution.  And  where,  in  pursuance  of  an  act  of  the  legislature,  such 
city  was  also  authorized  to  give  lands,  etc.,  to  aid  in  the  establishment 
and  foundation  of  a  universitj'^,  and  for  that  purpose  purchased  grounds, 
etc.,  and  submitted  to  vote  of  the  people  the  question  of  issuing  $30,000 
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of  corporate  bonds  to  make  paj^ment,  -which  was  carried,  and  there  ap- 
peared no  fraud,  combination  or  oppression,  it  was  Tield,  that  these  last 
bonds  were  issued  for  a  corporate  purpose,  and  were  valid  obligations 
against  the  city. 

Writ  OF  Error  to  the  Circuit  Court  of  Jackson  county; 
the  Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

Mr.  Wm.  J.  Allen,  and  Mr.  D.  H.  Brush,  for  the  plain- 
tiffs in  error. 

Mr.  Andrew  D.  Duff,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court  :* 

This  was  a  bill  in  chancery,  in  the  Jackson  circuit  court, 
exhibited  by  the  city  of  Carbondale,  to  enjoin  the  collection 
of  taxes  assessed  to  pay  interest  on  certain  bonds  issued  by 
that  city  under  the  act  of  March  9,  1869,  of  April  19,  1869, 
and  March  29,  1872,  in  aid  of  the  Southern  Normal  Univer- 
sity. To  the  bill,  the  county  treasurer,  the  collector  of  taxes, 
and  the  unknown  bondholders,  were  made  defendants. 

The  main  charge  in  the  bill  is,  that  these  several  acts  were 
passed  by  the  legislature  without  competent  constitutional 
authority,  and  the  acts  done  under  them  consequently  void 
and  of  no  effect. 

The  prayer  of  the  bill  was  to  enjoin  these  officers  from  act- 
ing in  the  premises — from  collecting  the  taxes  levied  for  the 
payment  of  interest  upon  the  bonds,  and  from  paying  the 
money  on  the  interest  coupons,  collected  for  such  purpose,  and 
also  to  restrain  the  holders  of  the  bonds  from  proceeding  to 
collect  the  interest  or  principal  thereof  by  action  at  law,  by 
mandamus  or  otherwise. 

A  general  demurrer  to  the  bill  was  interposed,  which,  on 
argument,  was  overruled,  and  the  court  decreed  in  all  things 
as  prayed. 

♦Thia  case  was  decided  at  the  Janxiary  Term,  1874. 
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To  reverse  this  decree  the  defendants  bring  the  record  here 
by  writ  of  error. 

The  bill  alleges  these  several  acts  to  be  unconstitutional 
and  void,  and  charges  specially,  that  the  act  of  the  19th  of 
April,  1869,  and  that  portion  of  the  tenth  section  of  the 
charter  of  the  Normal  University  which  favors  the  selling 
out  the  location  of  this  university  to  the  highest  bidder, 
under  and  by  virtue  of  which  all  of  the  bonds  of  the  city 
have  been  issued,  are  and  were  void,  because  of  being  against 
public  policy;  and  that  the  act  itself  is  in  conflict  with  sec- 
tion 5  of  article  9  of  the  constitution  of  1848,  and  therefore 
void,  and  that  all  the  bonds  of  the  city  mentioned  in  the  bill 
were  issued  without  authority  of  law.  in  violation  of  the  State 
constitution,  and  therefore  void. 

The  bill  also  charges  that  the  levy  and  collection  of  taxes 
within  the  corporate  limits  of  the  city  for  the  payment  of 
interest  or  principal  Qf  these  bonds,  are  in  violation  of  section 
2  of  the  same  article  of  the  constitution. 

These  are  the  principal  and  only  important  charges  in  the 
bill,  on  which  the  controversy  turns. 

An  able  argument  has  been  presented  by  appellee  in  sup- 
port of  the  decree,  which  we  have  attentively  read  and 
maturely  considered.  It  is  based  on  the  charges  in  the  bill 
we  have  specified,  and  the  authority  for  the  argument  is,  in 
great  measure,  the  opinion  of  this  court  in  the  case  of  The 
Board  of  Supervisors  of  Livingston  County  v.  Weider,  64  III.  427. 
If  this  case  is  like  that  in  any  or  all  of  its  prominent  features, 
it  must  be  decided  in  the  same  way. 

The  charge  in  the  bill  is,  that  the  act  of  the  19th  of  April, 
1869,  and  that  portion  of  the  charter  of  the  university  which 
favors  the  selling  out  the  location  of  this  institution  to  the 
highest  bidder,  under  which  the  bonds  in  question  were  issued, 
were  void,  "because  of  being  against  public  policy." 

The  charter  is  found  among  the  Session  Laws  of  1869,  at 
page  34,  and  is  entitled  "An  act  to  establish  and  maintain 
the  Southern  Illinois  JSTornial  Universitv."     The  first  section 
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of  this  act  provides  for  a  corporation  by  the  name  of  the 
Southern  Illinois  Normal  University,  with  the  usual  rights, 
powers  and  privileges  of  corporations.  Section  2  declares 
the  objects  to  be  to  qualify  teachers  for  the  common  schools 
of  this  State  by  imparting  instruction  in  the  art  of  teaching, 
etc.  Section  three  vests  the  powers  of  the  corporation  in  a 
board  of  trustees,  to  be  appointed  (Sec.  4,)  by  the  Governor 
and  Senate,  prescribing  their  term  of  office,  etc.  Bv  section 
5  they  are  to  hold  their  first  meeting  at  Centralia,  at  which 
meeting  a  president  and  secretary  of  the  board  are  to  be  chosen, 
who  were  to  be  members  of  the  board,  and  cause  a  regular 
record  to  be  kept  of  all  their  proceedings.  A  treasurer  was 
also  to  be  appointed,  not  a  member  of  the  board,  and  to  give 
bond.  By  section  6  the  treasurer's  duties  are  prescribed. 
The  subsequent  sections  are  matters  of  detail. 

Then  follows  section  ten,  to  which  exception  is  taken  by 
appellee  as  unconstitutional,  because  against  public  policy  : 

Section  10.  The  trustees  shall,  as  soon  as  practicable, 
advertise  for  proposals  from  localities  desiring  to  secure  the 
location  of  said  Normal  University,  and  shall  receive,  for  not 
less  than  three  months  from  the  date  of  their  first  advertise- 
ment, proposals  from  points  situated  as  hereinafter  mentioned, 
to  donate  lands,  buildings,  bonds,  moneys,  or  other  valuable 
consideration,  to  the  State  in  aid  of  the  foundation  and  sup- 
port of  said  university,  and  shall,  at  a  time  previously  fixed 
by  advertisement,  open  and  examine  such  proposals  and  locate 
the  institution  at  such  point  as  shall,  all  things  considered, 
ofifer  the  most  advantageous  terms.  The  land  shall  be  selected 
south  of  the  railroad  or  within  six  miles  north  of  said  road 
passing  from  St.  Louis  to  Terre  Haute,  known  as  the  Alton 
and  Terre  Haute  Railroad,  with  a  view  of  obtaining  a  good 
supply  of  water  and  other  conveniences  for  the  use  of  the 
institution. 

It  is  unnecessary  now  to  notice  any  other  provisions  of  that 
act.     Its  object  and  purpose  is  plainly  perceived. 
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We  will  now  quote  such  portions  of  the  act  of  April  19, 
1869,  as  are  necessary  to  a  proper  understanding  of  the  case. 
It  is  entitled  ''An  act  to  authorize  cities  and  towns  in  South- 
ern Illinois  to  issue  bonds  in  aid  of  the  Southern  Illinois 
University."     Sess.  Laws  1869,  p.  297. 

The  first  section  provides,  that  the  city  council  of  cities,  and 
the  board  of  trustees  of  incorporated  towns  in  Southern  Illi- 
nois within  the  limits  designated  for  the  location  of  the 
Southern  Illinois  Normal  University,  are  hereby  authorized 
and  empowered,  in  each  of  said  cities  and  towns,  to  issue 
bonds  in  such  amounts  as  said  city  council  or  board  of  trus- 
tees may  determine  upon  by  ordinance,  not  exceeding  one 
hundred  and  fifty  thousand  dollars,  payable  in  not  less  than 
five  years  nor  in  more  than  twenty  years,  and  bearing  seven 
per  cent  interest  per  annum  ;  which  said  bonds,  or  the  pro- 
ceeds arising  from  the  sale  thereof,  to  be  used  by  the  said  city 
council  or  board  of  trustees  in  aid  of  the  Southern  Illinois 
Normal  University,  if  the  same  is  located  at  any  such  city 
or  town  issuing  said  bonds. 

Section  2  provides,  that  a  tax  shall  be  annually  levied  on 
all  the  property  listed  for  taxation  in  said  city  or  town,  to  pay 
the  interest  and  principal  on  such  bonds  as  may  be  issued 
under  the  provisions  of  this  act;  which  tax,  when  collected, 
shall  be  deemed  a  special  fund,  and  shall  be  used  for  no  23ur- 
pose  other  than  the  payment  of  said  principal  and  interest. 
Said  tax  shall  be  assessed  and  collected  in  said  city  or  towni 
in  the  same  manner  as  taxes  are  assessed  and  collected  in 
such  city  or  town  for  corporation  purposes. 

Section  3  provides,  before  any  such  bonds  shall  be  issued, 
an  election  shall  be  first  had  in  any  such  city  or  town  as  the 
people  thereof  may  desire  to  avail  of  the  provisions  of  this 
act,  to  determine  whether  such  bonds  shall  be  issued.  Acer- 
tain  notice  of  the  election  is  to  be  given,  all  tickets  to  be 
prepared  with  the  words  ''for  the  loan,"  or  ''against  the  loan," 
and  no  bonds  shall  be  issued  or  tax  assessed,  unless  a  majority 
of  the  votes   cast  be   for  the   loan ;  only  qualified  voters  to 
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vote,  and  the  notice  shall  give  the  amount  and  duration  of  the 
bonds.     No  other  portions  of  this  act  need  be  noticed. 

lu  the  able  argument  of  the  defendant  in  error,  the  success- 
ful party  below,  and  the  party  who  had  issued  the  bonds  in 
question,  the  right  to  avoid  their  payment  or  the  interest  upon 
them  as  stipulated  on  their  face,  is  placed  upon  three  grounds  : 
First.  That  the  principle  and  spirit  of  the  act  of  April  19, 
1869.  is  contrary  to  good  morals  and  public  policy.  Second. 
That  a  tax  levied  to  pay  bonds  issued  under  this  law  would 
be  a  State  tax,  and  therefore  a  violation  of  section  2  of  article 
9  of  the  constitution  of  1848.  Third.  That  such  tax  Avould 
not  be  levied  for  a  corporate  purpose,  within  the  meaning  of 
section  5  of  the  same  article  of  the  constitution. 

In  support  of  the  first  proposition,  counsel  rely  on  the  case 
of  Livingston  County  v.  Weider,  supra.  There  are  some  strong 
expressions  in  the  opinion  in  that  case,  but,  as  we  read  it,  it 
fails  to  estal^lish  the  proposition  advanced.  AVe  think  now, 
as  we  thought  then,  that  such  modes  of  providing  State  insti- 
tutions hardly  comports  with  the  dignity  of  an  independent 
and  wealthy  State,  possessed  of  abundant  resources.  Setting 
up  the  location  of  State  institutions  to  the  highest  bidder  is, 
in  our  judgment,  impolitic  and  unwise,  resulting,  in  many 
cases,  most  disastrously  to  the  best  interests  of  the  State.  It 
should  be  the  paramount  object  in  locating  public  institutions, 
to  place  them  where  the  interests  of  the  State  demand  them, 
and  not  to  promote  individual  interests,  however  strongly 
fortified  by  money  or  by  representation.  By  the  power  of 
money,  the  very  place  least  fitted  may  become  the  chosen  spot, 
whilst  those  having  every  required  advantage  are  overlooked. 
It  gives  occasion  to  bargaining  and  corruption,  or  at  least 
strong  suspicion  thereof,  for  it  is  argued,  if  a  locality  can 
afford  to  offer  such  large  inducements,  is  it  not  natural  and 
reasonable  to  suppose  they  will  supply  others,  so  that  success 
may  be  certain?  It  is  humiliating  to  our  State  pride  that 
resort  should  be  had  to  such  means,  but  this  court  has  never 
said  or  entertained  the  opinion  it  was  against  the  constitutioa 
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SO  to  legislate.  It  was  not  so  decided  in  the  Livingston 
county  case,  nor  in  any  other.  It  may  be  the  court  went  out 
of  its  way  in  saying  as  much  as  it  did  on  this  point,  in  that 
case,  but  the  most  mature  reflection  upon  the  whole  subject 
has  satisfied  us  that  such  a  course  of  legislation  is  not  calcu- 
lated to  advance  the  credit  and  renown  of  the  State.  Further 
than  this,  in  this  respect,  that  case  does  not  go. 

The  second  point  made  by  complainants  is,  that  a  tax  levied 
to  pay  bonds  issued  under  the  act  of  April  19,  1869,  would 
be  a  State  tax,  and  therefore  a  violation  of  sec.  2  of  art.  9 
of  the  constitution  of  1848. 

This  point  brings  in  review  some  of  the  considerations 
involved  in  the  opinion  in  the  Livingston  county  case,  and 
were  the  facts  the  same,  the  conclusions  would  of  necessity 
be  the  same. 

That  was  a  case  where  the  county  authorities,  without  the 
vote  of  the  people,  were  allowed  to  make  a  subscription  in 
aid  of  a  reform  school  for  juvenile  offenders  and  vagrants, 
established  as  a  State  institution,  by  resolution,  to  be  adopted 
by  a  majority  of  the  board  of  supervisors,  at  a  regular  or 
special  meeting,  whilst  the  same  law  required,  if  a  township, 
town  or  city  desired  to  subscribe,  the  proposition  to  make 
the  subscription  should  first  be  submitted  to  a  vote,  and 
adopted  by  the  legal  voters  of  such  township,  town  or  city  by 
a  majority  of  all  the  votes  cast. 

The  taxables  of  the  county  had  no  voice  in  the  matter, 
but  were  taxed  to  provide  for  the  payment  of  the  princi- 
pal and  interest  of  such  subscription  as  the  board,  with- 
out their  consent,  might  make,  and  to  be  collected  in  the 
*same  manner  that  other  taxes  were  collected  in  the  county,, 
township,  town  or  city. 

It  was  this  legislation  which  was  attacked,  and  its  validity 
denied,  in  view  of  the  provisions  of  the  constitution  on  the 
subject  of  taxation  by  corporate  bodies. 

The  court  then  quoted  sec.  2  of  art.  9,  on  the  general  sub- 
ject of  taxation,  and  the  Larned  case,  34  111.  203,  holding 
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that  equality  and  uniformity  were  the  leading  principles  of 
the  system,  and  then  argued  that,  tested  by  this  clause,  it  was 
very  apparent  the  taxable  inhabitants  of  Livingston  countv, 
to  promote  a  State  institution  for  which  the  property  owners 
in  every  county  of  the  State  are  taxable  in  proportion  to  the 
value  of  their  property,  were  required  to  pay  a  greater  share 
of  taxes  for  the  same  object,  in  the  benefits  of  which  thev  can 
only  participate  in  common  with  the  other  counties.  The 
adjoining  county  of  La  Salle  was  only  required  to  pay  on  its 
taxable  property  its  ratable  share  of  the  expense  of  this  State 
institution,  whilst  the  taxables  of  Livingston  were  required 
to  pay,  not  only  this  amount,  but  the  additional  amount 
imposed  by  the  action  of  the  board  of  supervisors,  and  to  be 
collected  by  the  sale  of  their  property  if  necessary. 

Here,  the  court  was  speaking  of  taxes  imposed  in  invitum 
of  compulsory  taxation  under  the  section  quoted.  Such  taxes, 
we  have  always  held,  must  have  for  their  basis  equality  and 
uniformity,  and  showed  wherein  these  principles  were  dis- 
regarded by  this  law.  It  was  compulsory  taxation  under  the 
general  power  to  tax,  and  was  held  illegal  for  the  reasons 
given,  and  which,  we  think,  are  sound  and  conclusive. 

Is  this  the  case  here?  Had  the  county  authorities  of 
Jackson  county,  without  a  vote  of  the  people,  levied  a  tax  on 
the  property  of  the  whole  county  to  pay  the  principal  and 
interest  of  these  bonds,  it  would  be  the  Livingston  case 
repeated,  and  the  collection  of  the  tax  would  be  enjoined,  and 
the  bonds  issued  by  the  arbitrary  will  of  the  authorities 
would  be  held  invalid. 

The  next  question  discussed  was,  were  the  bonds  issued  by 
competent  authority?  And  in  arguing  that  question,  the 
court  quoted  sec.  5  of  the  same  article  (9) :  "  The  corporate 
authorities  of  counties,  townships,  school  districts,  cities, 
towns  and  villages  may  be  vested  with  power  to  assess  and 
collect  taxes  for  corporate  purposes;  such  taxes  to  be  uniform 
in  respect  to  persons  and  property  within  the  jurisdiction  of 
the  body  imposing  the  same.'' 
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We  then  endeavored  to  answer  the  question^  what  is  a  tax 
for  a  corporate  purpose?  and  said  it  was  answered  in  part  in 
Taylor  v.  Thompson  et  al.  42  111.  9,  where  it  was  held  to  mean 
a  tax  to  be  expended  in  a  manner  which  should  promote  the 
general  prosperity  and  welfare  of  the  municipality  which 
levied  it.  But  in  that  case,  a  vote  of  the  people  authorizing 
the  tax  was  first  to  be  taken,  and  the  people  in  fact  voted  the 
tax.     This  was  an  important  fact  in  determining  that  case. 

We  thought  it  difficult  to  determine  with  precision  what 
was  "a  corporate  purpose,"  in  the  sense  of  the  constitution, 
but  came  to  the  conclusion  it  was  such  a  purpose,  and  such 
only,  as  might  have  a  legitimate  connection  with  objects  and 
purposes  promotive  of  the  welfare  of  the  municipality  and  a 
manifest  relation  thereto. 

We  then  endeavored  to  show  it  was  not  a  corporate  pur- 
pose to  provide  a  location  for  a  State  institution — such  a  pur- 
pose as  shall  justify  the  authorities  of  the  corporation  in 
imposing  upon  the  property  owners  a  tax  to  pay  the  expense. 

This  very  clearly  has  reference  to  a  tax  imposed  in  invitum 
— corapulsorily,  under  the  taxing  power  previously  com- 
mented upon. 

We  then  undertook  to  show  that  the  location  of  this  school 
for  vagrants  specially  promoted  no  corporate  interest  of  the 
county;  that  the  tax-payers  of  the  county,  or  non-residents 
owning  property  there,  could  have  no  peculiar  interest  in 
having  such  an  institution  located  in  their  midst,  and  ques- 
tioned its  advantages,  holding  it,  like  the  penitentiary,  an 
evil,  and  not  to  be  desired  by  any  town. 

It  will  be  perceived  the  stress  of  the  argument  and  reason- 
ino-  of  the  court  is  placed  on  the  facts  of  that  case.  It  was 
an  imposition  of  a  tax,  without  the  consent  of  the  people, 
under  the  pretext  it  was  for  a  purpose  beneficial  to  the  whole 
county,  and  therefore  a  corporate  purpose.  This'  was  con- 
troverted. But  that  is  not  this  case.  Here,  complainants, 
by  a  vote  of  the  citizens  and  property  owners  of  their  munici- 
pality, voluntarily  imposed  this  tax  upon  themselves,  being 
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authorized  so  to  do  by  a  law  of  the  State,  which  the  General 
Assembly  had  the  constitutional  power  to  pass,  however 
impolitic  it  may  have  been.  The  property  owners  vote  thtse 
bonds,  the  institution  is  established  at  Carbondale,  the  com- 
plainants or  their  predecessors  issue  the  bonds,  they  pass  from 
hand  to  hand,  interest  is  regularly  paid  on  them,  their  valid- 
ity never  questioned,  until  it  is  thought  a  loop-hole  of  escape 
from  further  payment  of  interest  is  discovered,  of  which  the 
city,  to  her  discredit  be  it  said,  seeks  to  avail.  To  make  this 
case  like  the  Livingston  county  case,  it  would  be  requisite 
the  authorities  of  the  county  should  have  imposed  this  tax 
upon  the  taxables  of  the  county  for  a  purpose  local  to  Car- 
bondale alone,  and  therefore  not  corporate  as  to  the  county. 
So,  in  the  Livingston  county  case,  had  the  citizens  and  tax 
payers  of  Pontiac  voluntarily  imposed  a  tax  upon  themselves 
under  the  authority  of  a  law  passed  for  such  purpose,  for  the 
location  of  the  Reform  School  within  its  limits,  and  issued 
their  bonds,  and  we  could  be  satisfied  it  was  a  legitimate  cor- 
porate purpose,  the  bonds  would  not  be  held  invalid.  But 
it  was  claimed  it  was  a  corporate  purpose,  so  far  as  the 
county  was  concerned,  which  we  could  not  see,  and  as  the 
people  had  not  voted  for  it — had  no  voice  in  the  matter — 
the  levy  of  the  tax,  for  the  reasons  there  given,  violated  the 
principles  of  equality  and  uniformity. 

How  different  is  this  case?  They  have  been  briefly  pointed 
out.  Whilst  the  location  of  the  Reform  School  was  not  a 
corporate  purpose  for  Livingston  county,  subjecting  all  its 
property  owners  to  compulsory  taxation,  the  location  of  an 
institution  of  learning — an  university — founded  and  fostered 
by  this  great  State,  can  not  fail  to  give  character  and  notorietv 
to  the  place  of  its  location,  and  in  a  greater  or  less  degree  en- 
hance the  value  of  property  there,  independent  of  any  exclu- 
sive advantages  to  be  derived  by  its  citizens  in  fitting  pupils 
as  teachers  in  the  various  branches  of  education.  Still,  it 
can  not  be  seriously  questioned  its  location  at  Carbondale  so 

blends  the  interests  of  its  people  with   the  institution,  as  to 
30— 76th  III. 
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prompt  an  unhesitating  acquiescence  in  the  conclusion  that 
the  tax  was  for  a  legitimate  corporate  purpose,  germane  to 
the  welfare  and  best  interests  of  the  municipality  imposing 
the  same. 

These  considerations  dispose  of  the  third  point  raised. 

In  addition  to  what  we  have  said  on  the  second  point,  it 
can  not  fail  to  be  observed  that  the  strong  ground  upon  which 
we  placed  the  Livingston  county  case  was,  that  the  principles 
of  equality  and  uniformity  were  disregarded  in  this,  that  the 
tax  payer  of  Livingston  was  compelled  to  pay  for  a  State 
institution,  not  only  the  same  proportion  of  taxes  a  property 
owner  in  La  Salle  had  to  pay,  but,  in  addition,  this  tax  assessed 
against  the  same  property.  Consequently  there  was  inequal- 
ity. But  had  the  people  of  the  county  voluntarily  voted  this 
additional  tax  under  an  enabling  law,  the  principle  of  equality 
could  not  be  alleged  to  have  been  disregarded.  It  would  not 
be  in  invikim  and  compulsory.  Most  courts,  this  among  others, 
have  held  subscriptions  to  railroad  companies,  to  aid  in  the 
construction  of  a  railroad  through  a  county  or  through  a  town 
or  city,  and  bonds  issued  in  pursuance  thereof,  are  valid,  if 
the  affirmative  voice  of  the  people  of  the  municipality  has 
been  had.  The  power  of  the  legislature  to  authorize  such 
municipalities  to  issue  bonds  or  to  tax  themselves  in  aid  of 
such  improvements,  has  never  been  successfully  questioned. 
The  location  of  an  university,  though  not  a  kindred  subject, 
seems  to  be  one  worthy  the  consideration  of  a  municipality — 
so  worthy  and  so  deserving  as  to  be  deemed  a  corporate  pur- 
pose, and  to  which  the  principles  of  those  cases  will  well 
apply. 

It  may  be  difficult  to  define  precisely  what  is  a  corporate 
purpose  in  the  sense  of  the  constitution.  We  said  in  Taylor 
v.  Thompson,  supra,  that  levying  a  tax  to  pay  military  bounties 
whereby  the  town  might  escape  a  draft,  was  for  a  corporate 
purpose,  the  court  holding  that  this  purpose  had  a  legitimate 
connection  with  objects  and  purposes  promotive  of  the  wel- 
fare of  the  municipality  and  a  manifest  relation  thereto. 
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The  General  Assembly  would  not  have  enacted  the  law  in 
question  had  it  not  been  their  conviction  the  establishment 
of  this  university  in  Southern  Illinois  would  promote  the 
welfare  of  that  municipality  which  should  succeed  in  obtain- 
ing the  location,  and  the  same  may  be  said  of  the  vote  of  the 
people  of  Carbondale,  offering  these  bonds  and  lands  for  the 
location.  This  vote  is  the  highest  evidence  from  those  most 
interested,  that  its  establishment  in  their  midst  would  tend  to 
their  benefit.  The  expenditure  of  two  hundred  and  fiftv 
thousand  dollars  on  the  construction  and  embellishment  of  the 
building  located  within  the  corporate  limits  of  the  city,  with 
the  necessary  residences  for  the  accommodation  of  the  various 
professors,  teachers  and  officers  which  such  an  institution  re- 
quires, must  add  to  the  taxables  of  the  city.  The  annual 
expenditure  by  the  State  in  its  support  will  operate  in  the 
same  direction.  Can  it  be  doubted  that  the  establishment  of 
the  State  charitable  institutions  at  Jacksonville,  in  Morgan 
county,  has  contributed  greatly  to  the  growth  of  that  place, 
enhancing  the  value  of  real  estate  and  giving  it  prominence 
over  municipalities  of  the  same  class  in  other  parts  of  the 
State  ? 

The  establishment  of  the  Normal  school  at  Bloomington, 
furnishes  an  apt  illustration  of  the  benefits  derivable  from 
such  an  institution.  That  school  was  established  by  an  act  of 
the  General  Assembly  of  February  16,  1857,  and  proposals 
were  invited  as  in  this  case.  It  appears,  from  the  brief  of 
appellants,  and  such  we  understand  is  the  fact,  that  soon  after 
the  passage  of  this  act  and  the  acceptance  of  the  offer  of  this 
particular  tract  of  land  for  the  location  of  this  ''school,"  the 
town  of  Normal  was  surveyed  and  platted,  and  in  1870  its 
population,  by  the  census  of  that  year,  was  eleven  hundred 
and  sixteen.  The  population  of  Bloomington  in  1860  was 
six  thousand  nine  hundred  and  thirty  ;  in  1870  it  had  in- 
creased to  fourteen  thousand  five  hundred  and  ninety,  more 
than  one  hundred  per  cent!  It  has  been  supposed,  some  por- 
tion of  this  vast  increase  might  be  fairly  attributed  to  th 
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establishment  of  this  school  and  its  successful  operation  in  its 
immediate  vicinity.  Avhilst  Normal,  from  a  prairie  farm,  is 
now  a  town  of  more  than  ordinary  pretensions. 

It  is  true,  as  urged  by  appellee's  counsel,  the  act  under 
which  this  university  was  created  gives  to  the  resident  of 
Carbondale,  or  Jackson  county,  no  special  advantages  for  ad- 
mission within  its  precincts  over  those  of  any  other  county  in 
the  State.  The  same  may  be  said  of  a  railroad.  No  munici- 
pality, by  donations  or  by  subscriptions  to  its  stock,  secures 
any  advantages  not  enjoyed  by  the  public  at  large  in  the 
transportation  of  themselves  or  their  property.  The  enhance- 
ment of  the  material  interests  of  the  municipality  renders 
such  donations  and  subscriptions  valid,  and  the  taxes  levied 
to  pay  them  rightfully  imposed,  as  for  a  corporate  purpose. 

This  university  is  under  the  fostering  care  of  the  State,  and 
under  the  provisions  of  the  law  it  may  be  expanded  to  vast 
proportions.  It  mav  be  the  germ  of  an  institution  which,  in 
time,  mav  rival  the  most  famous  institutions  of  learning  of 
other  countries  and  states. 

AVe  are  constrained  to  believe,  the  purpose  for  which  these 
bonds  were  issued  was  a  corporate  purpose,  and  the  tax  levied 
to  pav  the  interest  on  them  valid,  and  its  collection  should  be 
enforced. 

The  case  of  Musick  et  al.  v.  Inhabitants  of  Amherst  et  aJ.  12 
Allen  (Mass.)  500,  supports  the  views  we  take  of  this  case. 

It  has  always  been  the  policy  of  this  State  to  afford  means 
for  the  education  of  the  youth  of  the  State,  and  a  duty  also. 
A  normal  university  enters  into  our  plan  of  education,  where- 
in teachers  of  our  youth  shall  be  taught  how  best  and  most 
effectually  to  discharge  their  duty. 

The  bill  of  complaint  states  fully  and  clearly  that  each  sub- 
scription on  which  these  bonds  were  issued  was  voted  for  by 
a  majority  of  the  votes  cast  at  such  election.  It  alleges  fur- 
ther, that  the  subscriptions  were  duly  made  by  the  city  coun- 
cil, and  the  bonds  which  were  issued  contained  recitals  of 
their  being  issued  in  pursuance  of  law,  and  that  they  were  all. 
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subsequent  to  the  issue,  repeatedly  ratified  by  tlie  city  authori- 
ties making  assessments,  collectino-  the  taxes  and  paying  tlie 
interest  on  them.  The  bill  charges  no  fraud,  and  the  infer- 
ence is  reasonable,  from  the  allegations  in  the  bill,  that  these 
bonds  are  in  the  hands  of  innocent  holders,  ignorant  of  any 
irregularities  if  such  there  were  prior  to  their  issue. 

AVe  said,  in  the  Livingston  county  case,  that,  as  the  action 
which  gave  birth  to  the  bonds  was  illegal  and  contrary  to  the 
constitution,  there  could  be  no  innocent  holders.  These 
bonds  having  been  issued  in  the  exercise  of  a  power  constitu- 
tionallv  conferred,  must  be  binding  on  the  municipality, 
althoucrh  some  irreg-ularities  in  the  form  of  notice  of  theelec- 
tion,  want  of  the  precise  words  on  the  ballots,  and  others  of 
like  character,  may  have  occurred. 

The  principle  has  always  been  acknowledged  by  this  and 
other  courts,  that  the  acts  of  a  municipality  done  under  a 
power,  and  in  substantial  conformity  to  the  power,  are  bind- 
ing. Bonds  issued  by  a  municipal  corporation  to  aid  in  the 
construction  of  a  railroad,  if  issued  in  pursuasce  of  a  power 
conferred  by  the  legislature,  are  held  valid  commercial  inter- 
ests ;  but  if  issued  by  such  a  corporation  which  possessed  no 
power  from  the  legislature  to  grant  such  aid,  they  are  in- 
valid, even  in  the  hands  of  innocent  holders.  St.  Joseph  Town- 
ship v.  Rogers,  16  Wallace,  644. 

So,  bv  parity  of  reasoning  and  analogy,  if  a  municipal  cor- 
poration, authorized  by  law,  issue  its  bonds  in  furtherance  of 
a  corporate  purpose,  and  in  substantial  compliance  with  the 
law  authorizing  their  issue,  and  such  bonds  come  into  the 
hands  of  an  innocent  holder,  even  if  there  be  irregularities 
not  going  to  the  power,  the  bonds  must  be  held  valid.  If  the 
power  existed,  the  act  is  binding.  The  principal  question  to 
be  determined  is  one  of  power.  This  is  the  drift  of  the  rea- 
soning of  this  court  in  Marshall  County  v.  Cook,  -38  111.  44. 
"Where  the  power  to  issue  bonds  existed,  the  corporation  is 
estopped  from  setting  up  irregularities  in  the  issue  of  the 
bonds  after  repeated  payments  of  interest  thereon.      Town  of 
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Ke'dhshurgh  v.  Frich,  34  111.  405  ;  Mercer  County  v.  Hubbard, 
48  ib.  139. 

The  rule  may  be  considered  settled,  that  a  municipal  cor- 
poration may  successfully  defend  against  bonds,  in  whose- 
soever hands  they  may  be,  if  its  officers  or  asrents,  who  as- 
sumed to  issue  them,  had  no  power  to  do  so.  The  distinction 
must  be  ever  remembered  between  want  of  power- to  issue 
the  bonds  and  irregularities  in  the  exercise  of  the  power,  the 
latter  being  unavailing  against  the  bona  fide  holder  without 
notice  of  the  irregularity.     1  Dillon  on  Mun.  Corp.  524. 

It  appears,  from  the  bill,  that  the  trustees  of  the  university, 
in  the  month  of  May,  1869,  provided,  under  the  tenth  section 
of  the  charter,  (act  of  ^larch  9,  1869,)  quoted  above,  and  un- 
der the  first  section  of  the  act  of  April  19,  1869,  also  quoted, 
to  advertise  for  proposals  from  the  towns  and  cities  desiring 
to  secure  the  location,  inviting  them  to  send  in  their  bids  in 
the  shape  of  lands,  buildings,  bonds,  moneys,  etc.;  and  that, 
after  so  advertising,  on  the  16th  of  July  thereafter,  and  in 
pursuance  of  .due  notice  given,  an  election  was  held  in  the 
city  of  Carbondale  for  the  purpose  of  voting  upon  this  ques- 
tion :  Shall  the  city  of  Carbondale  appropriate  to  the  State 
of  Illinois  its  bonds  to  the  amount  of  one  hundred  thousand 
dollars,  forthe  purpose  of  securing  the  location  of  the  Southern 
Illinois  Normal  University  at  Carbondale?  The  result  of  the 
election  was,  that  a  majority  of  the  ballots  cast  thereat,  had 
the  words  '"for  the  loan"  written  or  printed  thereon. 

It  also  appears,  from  the  bill,  that  the  city  council,  at  a  reg- 
ular meeting  thereof,  on  the  29th  day  of  the  same  month  of 
July,  adopted  an  ordinance  appropriating  one  hundred  thou- 
sand dollars  by  the  city,  in  bonds  of  the  city,  to  the  State,  to 
aid  in  the  erection  and  maintenance  at  that  city  of  this  uni- 
versity. By  the  second  section  of  this  ordinance,  these  bonds 
were  to  be  tendered  by  the  mayor  of  the  city,  in  the  name  of 
the  city,  to  the  trustees  of  the  university,  as  the  proposition 
of  Carbondale  to  secure  its  location  at  that  place. 
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It  also  appears,  by  the  bill,  that  a  short  time  prior  to  the 
13th  of  September,  1869,  the  board  of  trustees  located  the 
university  at  the  city  of  Carbondale,  and  on  the  said  13th 
day  of  September,  the  city  council  passed  an  ordinance  direct- 
ing the  issue  of  one  hundred  thousand  dollars  in  bonds  of 
the  city,  to  be  issued    in  the   denomination    of  five   hundred 

dollars  each,  payable  to ,  or  bearer,  within  twenty  years, 

and  bearing  seven  per  cent  interest  per  annum,  and,  by  a 
subsequent  ordinance,  were  made  payable  at  the  office  of  the 
city  treasurer  of  the  city  of  Carbondale. 

It  appears  by  the  bill  these  bonds  were  engraved  and 
issued,  bearing  date  January  1,  1870,  payable  as  above;  that 
the  same,  on  the  12th  of  that  month,  were  delivered  by  the 
city  of  Carbondale  to  the  trustees  of  the  university,  who 
receipted  for  them. 

As  we  understand  the  points  made  by  complainant,  no 
objection,  on  the  score  of  irregularity,  is  taken  to  any  of  these 
proceedings. 

Then,  on  the  12th  day  of  January,  1870,  the  proposals  of 
the  complainant  were  finally  consummated  by  the  delivery 
of  the  bonds  to  the  trustees,  who  delivered  them  to  the  con- 
tractor for  the  work. 

A\"hilst  these  bonds  were  so  situated,  the  General  Assembly, 
on  the  15th  of  April,  1871,  passed  an  act  entitled  "An  act 
to  appoint  commissioners  to  construct  the  Southern  Illinois 
Insane  Asylum  and  the  Southern  Illinois  Normal  University, 
and  to  make  an  appropriation  therefor." 

By  this  act  the  construction  of  this  university  was  taken 
out  of  the  control  of  a  board  of  trustees  and  lodged  with 
three  commissioners  to  be  appointed  by  the  Governor  and 
Senate. 

By  section  6  of  this  act,  they  were  required  to  examine 
the  contract  the  trustees  had  made  for  the  construction  of  the 
university;  to  examine  and  determine  if  the  contract  was  iu 
full  force;  to  examine  the  plans  and  specifications,  etc.,  and 
determine    if  they   could   be   abridged,  so   that  the   expense 
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might  be  curtailed,  and  to  continue  the  contract,  if  expedient, 
and  allow  the  contractor,  out  of  the  fund  hereinafter  appro- 
priated, the  amount  due  him  for  extra  work;  and  it  was  pro- 
vided, on  making  a  settlement  with  the  contractor,  he  should 
return  to  the  commissioners  all  the  assets  paid  and  delivered 
him  by  the  former  board  of  trustees  which  remained  unex- 
pended in  his  possession,  "  including  one  hundred  thousand 
dollars  in  bonds  issued  by  the  city  of  Carbondale" — the  com- 
missioners to  deposit  these  bonds  with  the  Governor.  Sess. 
Laws  1871,  p.  274. 

At  the  adjourned  session  of  the  General  Assembly,  held  in 
November,  1871,  a  joint  resolution  was  adopted  instructing 
the  Governor  to  sell  these  bonds  to  the  city  of  Carbondale 
for  no  less  than  thirty  thousand  dollars  in  full  of  said  bonds 
and  the  interest  that  had  accrued  on  them,  "which  amount, 
when  so  paid,  shall  be  transferred  to  the  commissioners  of  the 
said  Southern  Illinois  Normal  University,  located  at  Carbon- 
dale, to  be  used  by  them  in  the  construction  and  completion 
of  the  same:  Provided,  that  said  sum  of  thirty  thousand  dol- 
lars be  paid  on  or  before  the  first  day  of  July,.  1872."  Sess. 
Laws  1871,  p.  785. 

The  General  Assembly,  on  the  26th  of  March,  1872,  passed 
an  act,  in  force  on  that  day,  entitled  "An  act  to  enable  coun- 
ties, cities,  townships,  school  districts  and  other  municipal 
corporations  to  take  up  and  cancel  outstanding  bonds  and 
other  evidences  of  indebtedness,  and  fund  the  same."  By 
this  act,  the  question  was  to  be  submitted  to  a  vote  of  the 
people  of  the  municipality  to  accept  the  advantages  and  pro- 
visions of  this  act. 

Accordingly,  it  appears  from  the  bill,  on  the  29th  of  May, 
1872,  in  pursuance  of  an  ordinance  passed  by  the  city  council, 
and  of  notice  duly  given,  whether  the  city  should  issue  bonds 
under  the  provisions  of  the  last  cited  act,  an  election  was  held 
in  the  city,  by  which  it  was  decided,  by  a  majority  of  those 
voting  upon  the  question,  that  the  city  authorities  should 
issue  bonds  to  an  amount  not  exceeding  forty  thousand  dol- 
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lars,  for  the  purpose  of  raising  a  fund  of  thirty  thousand 
doHars  in  cash,  with  which  to  purchase  these  one  hundred 
thousand  dollars  in  bonds  held  by  the  Governor,  and  thus 
generously  offered  to  the  city  for  thirty  thousand  dollars  in 
cash. 

We  can  not  appreciate  the  objection  complainants,  the 
defendants  in  error,  make  to  this  election.  It  was  strictlv  in 
pursuance  of  law,  and  the  bonds  were  to  subserve  a  great  cor- 
porate purpose  :  relief  from  a  debt,  self-imposed,  of  one 
hundred  thousand  dollars,  with  the  annual  interest,  by  the 
payment  of  thirty  thousand  dollars. 

The  defendants  in  error  seem  to  yield  the  point,  if  the  act 
of  19th  April,  1869,  is  constitutional  there  is  nothing  in 
the  objection,  and  we  fail  to  perceive  any.  Complainants, 
however,  do  make  some  special  objections  to  these  forty 
thousand  dollar  bonds.  Without  questioning  the  constitu- 
tionality of  this  act  of  March  26,  1872,  they  insist  that  they 
show  on  their  face  an  attempt  to  cover  up  an  illegal  transac- 
tion, by  reciting  that  they  are  issued  under  that  act.  Com- 
plainants insist  that  act  gives  no  authority  to  issue  them — 
that  it  is  an  act  authorizing  certain  municipal  corporations  to 
fund  their  debts,  but  they  must  be  binding,  subsisting  obli- 
gations against  the  municipality. 

As  we  hold  the  original  issue  of  one  hundred  thousand 
dollars  of  bonds  to  be  valid,  and  as  these  bonds  of  forty 
thousand  dollars  were  to  be  converted  into  cash,  in  order  to 
take  them  up,  they  must  be  valid  if  the  act  of  March,  supra, 
has  been  complied  with.  The  argument  of  complainants  is, 
as  the  original  issue  was  invalid,  those  which  are  to  discharge 
must  also  be  invalid.  But  they  contend,  if  the  original  issue 
was  legal,  then  they  insist  that  the  resolution  of  the  General 
Assembly  of  1871,  authorizing  the  Governor  to  sell  them  to 
the  city  issuing  them,  is  an  infraction  of  section  23,  of  article 
4,  of  the  present  constitution.  That  section  is  as  follows: 
"The  General  Assembly  shall  have  no  power  to  release  or 


474  Burr  et  al.  v.  City  of  Caebondale.        [Jan.  T. 

Opinion  of  the  Court. 

extinguish,  in  whole  or  in  part,  the  indebtedness,  liability  or 
obligation  of  any  corporation  or  individual  to  this  State." 

We  can  not  suppose  this  provision  was  designed  to  embrace 
a  case  like  this.  If  it  does,  then  the  original  issue  being 
held  valid,  those  bonds  are  still  binding  upon  the  city,  and 
they  must  pay  them.  But  we  do  not  think  this  section  of 
article  4  was  intended  to  embrace  a  release  of  claims  doubtful 
or  hazardous,  which  the  State  might  hold  against  a  municipal 
or  other  corporation  or  individual.  On  the  face  of  those 
bonds  the  State  was  not  namedas  the  obligee.  They  do  not 
purport  to  be  an  undertaking  in  which  the  State  is  a  party. 
They  had  become  the  property  of  the  State,  which  the  Gov- 
ernor, under  the  resolution,  was  authorized  to  sell  to  the 
obligors  for  less  thau  one-third  of  their  nominal  value.     The 

bonds  were  payable  to ,  or  bearer — not  to  the  State. 

It  was  a  question  for  the  legislature,  when  the  bonds  came 
into  the  possession  of  the  State,  what,  under  the  circumstances, 
was  best  to  do  with  them.  The  result  appears  in  the  joint 
resolution. 

But  if  this  joint  resolution  contravenes  this  section  of  the 
constitution,  could  it  affect  the  validity  of  these  bonds,  having 
in  view  the  act  of  March  26,  1872,  authorizing  counties,  cities, 
etc.,  to  take  up  and  cancel  outstanding  bonds  and  other  evi- 
dences of  indebtedness,  and  fund  the  same?  But  indepen- 
dent of  this  act,  under  the  authority  of  The  City  of  Galena  v. 
Corwith,  48  111.  423,  the  city  would  have  this  power. 

These  bonds  thus  issued  were  sold  by  complainants'  agent, 
and  the  proceeds  thereof,  being  twenty-eight  thousand  dollars 
in  cash,  were  paid  over  to  the  Governor,  who,  thereupon,  sur- 
rendered ninety-three  thousand  of  said  one  hundred  thousand 
dollar  bonds,  leaving  seven  thousand  dollars  in  bonds  in  his 
possession,  and  about  which  there  is  no  controversy.  The 
interest  on  these  bonds  thus  surrendered  to  the  city  amounted 
to  more  than  ten  thousand  dollars,  so  that  by  this  arrange- 
ment the  city  paid  a  debt  of  one  hundred  and  three  thousand 
dollars  with  the  proceeds  of  these  forty  thousand  dollars.     It 
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surely  does  not  become  the  city  now  to  attempt  their  repudia- 
tion. 

These  bonds  were  regularly  voted,  issued  and  sold  by  com- 
plainants in  the  city  of  New  York,  reciting  on  their  face  that 
they  were  issued  under  the  funding  act  above  mentioned,  and 
by  virtue  of  the  ordinances  of  the  city,  after  a  vote  of  the 
voters  of  that  city  had  been  taken,  authorizing  their  issue. 
These  bonds  are  commercial  instruments,  are  now  in  the 
hands  of  innocent  holders,  for  value,  without  notice  of  anv 
infirmity,  and  they  must  be  paid.  See  authorities  referred  to 
supra. 

In  another  view  these  bonds  are  valid  and  binding,  having 
been  issued  for  a  corporate  purpose,  which  purpose  was  to  re- 
lieve the  city  from  the  payment  of  more  than  sixty  thousand 
dollars  of  valid  indebtedness.  No  one  will  deny  this  was  a 
purpose  closely  connected  with  the  best  interests  and  welfare 
of  the  municipality,  and  therefore  '^a  corporate  purpose." 

Complainants  also  question  the  validity  of  the  bonds  for 
thirty  thousand  dollars,  which  were  issued  by  them,  which, 
with  the  forty  thousand,  and  the  seven  thousand  of  the  orig- 
inal issue  of  one  hundred  thousand,  yet  in  the  hands  of  the 
Governor,  are  the  subject  of  this  controversy. 

Now,  as  to  these  thirty  thousand.  Holding,  as  we  do, 
the  act  of  April  19,  1869,  to  be  in  conformity  with  the  con- 
stitution, all  that  has  been  legally  done  under  that  act  must 
be  upheld.  Complainants  make  the  point,  Avhen  the  city 
voted  the  hundred  thousand  dollars  of  bonds  under  the  pro- 
visions of  this  act,  the  power  had  been  exercised  and  ex- 
hausted— the  trustees  had  accepted  the  bid,  and  in  considera- 
tion thereof  located  the  university  at  Carbondale.  But  this 
election  was  held  to  determine  whether  the  city  should  issue 
thirty  thousand  dollars  in  bonds,  carrying  seven  per  cent  per 
annum  interest,  and  payable  within  five  years,  in  payment  for 
the  Southern  Illinois  College  property,  and  lots  Nos.  58,  60, 
61,  62,  purchased  by  the  city  and  donated  by  it  to  the  Normal. 
It   is   complained,   there    was  no    election    by  the   people  to 
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determine  wliether  the  city  should  contract  a  debt  of  $30,000 
for  this  real  estate  ;  no  election  by  the  people  to  say  or  deter- 
mine whether  this  real  estate  should  be  handed  over  as  a  gift 
to  the  State  of  Illinois — but  these  matters  were  all  arranged 
without  consulting  the  tax-payers  or  the  law,  but  in  the  ab- 
sence and  defiance  of  the  law. 

What  does  the  act  referred  to  provide?  We  see,  by  refer- 
ence to  the  first  section,  that  city  and  town  authorities  in  in- 
corporated towns  in  Southern  Illinois,  within  certain  limits 
designated  for  the  location  of  this  university,  were  authorized 
and  empowered,  in  each  of  them,  to  issue  bonds,  in  such 
amounts  as  they  might  determine  upon  by  ordinance,  not 
exceeding  one  hundred  and  fifty  thousand  dollars,  payable  in 
not  less  than  five  years,  nor  in  more  than  twenty  years,  and 
to  bear  seven  per  cent  interest  per  annum.  The  statute  then 
declares,  "which  said  bonds,  or  the  proceeds  arising  from  the 
sale  thereof,  to  be  used  by  the  said  city  council  or  board  of 
trustees  in  aid  of  the  Southern  Illinois  Normal  University,  if 
the  same  is  located  at  any  such  city  or  town  issuing  said 
bonds."     Sess.  Laws,  1869,  p.  297,  supra. 

The  only  limitation  upon  the  power  to  issue  bonds  found 
here,  is/ they  shall  not  exceed  in  amount  one  hundred  and 
fifty  thousand  dollars,  and  in  such  amounts  and  in  as  many 
different  issues  as  the  people,  by  their  votes,  might  determine, 
keeping  in  view  the  prescribed  limit. 

But  what  are  the  provisions  of  the  tenth  section  of  the  act 
of  March  9,  1869?  We  have  quoted  it,  supra,  by  which  it 
will  be  perceived,  proposals  were  authorized  to  give  land  and 
buildings,  and  bonds,  moneys  or  other  valuable  considera- 
tion in  aid  of  the  support  and  foundation  of  the  university. 
This  act  is  the  charter  of  the  university. 

The  bill  of  complaint  shows,  by  the  first  exhibit,  (A),  that 
the  city  appropriated  not  only  one  hundred  thousand  dollars 
of  bonds  which  had  been  voted,  but  also  authorized  its  mayor, 
in  the  name  of  and  in  behalf  of -the  city,  to  offer  these  bonds, 
the  college  and  grounds,  and  lands  and  other  things  subscribed 
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for  that  purpose,  to  tlie  trustees  of  this  university,  as  the  bid 
of  the  city  to  secure  to  that  city  the  location.  An  ordinance 
was  duly  passed  for  an  election  to  determine,  as  provided  in 
the  act  of  19th  April,  1869,  whether  the  city  council  should 
issue  bonds  of  the  city,  payable  in  five  years,  to  an  amount 
not  exceeding  thirty  thousand  dollars,  at  seven  per  cent,  etc., 
to  be  used  by  the  city  council  in  aid  of  said  university,  in 
making  payment  of  the  Southern  Illinois  College  propertv, 
and  for  out-lots  in  Carbondale,  Nos.  58,  60,  61,62,  purchased 
by  the  city,  and  for  paying  for  transportation  of  stone  for  the 
foundation  of  the  university,  and  donated  to  the  said  normal 
university  at  Carbondale,  the  trustees  having  located  the  said 
university  at  Carbondale.  Exhibit  I.  Exhibit  J,  which  is  a 
part  of  complainants'  bill,  shows  that  the  election  to  determine 
:he  above  questions  was  held  on  the  8th  day  of  October,  1869, 
md  that  the  vote  was  in  favor  of  the  propositions,  and  that 
m  ordinance  was  passed  and  approved,  providing  for  the  issue 
)f  these  bonds,  to  be  used  in  the  payment  for  the  Southern 
[llinois  College  property,  and  for  out-lots  Nos.  58,  60,  61,  62, 
md  other  expenses  and  liabilities  incurred  by  the  city  in  aid 
)f  this  university. 

AYe  infer  from  exhibit  A,  and  from  the  terms  of  the  second 
section  of  the  ordinance  therein,  that  the  city  had  bargained 
'ov  the  college  and  grounds  and  these  out-lots  as  a  proper  site 
br  the  university,  conditioned  that  the  university  should  be 
ocated*  at  the  city.  These  were  offered  besides  the  bonds,  as 
in  inducement  to  the  location,  and  the  trustees  having  deter- 
nined  the  location  at  Carbondale,  the  conditional  purchase 
)ecame  absolute,  and  the  city  was  bound  to  provide  ''ways 
ind  means'^  of  payment,  which  was  effected  by  this  issue  of 
-hirty  thousand  dollars  in  bonds.  It  was  done  by  a  free  vote 
)f  the  majority — it  was  in  aid  of  the  university,  and,  added  to 
.he  one  hundred  thousand  dollars  before  issued,  do  not  exceed 
;he  limits  fixed  by  the  legislature,  but  are  greatly  within  that 
imit.  The  tax-payers  were  consulted,  and  voted,  and  their 
/ote  was  had  in  conformity  to  law.     The  bonds  are   in  the 
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hands  of  innocent  holders,  and  must  be  held  valid,  for  the 
reasons  we  have  given. 

In  reviewing  the  whole  ground  of  this  controversy,  we  will 
repeat,  that  the  mode  adopted  by  the  legislature  to  locate  this 
university  does  not  comport  with  the  dignity  of  the  State,  but 
we  have  never  said  it  violated  any  provision  of  the  constitution. 

We  can  not  agree  with  complainants,  that  this  tax,  self- 
imposed  by  the  voters  of  Carbondale,  is  in  violation  of  any 
provision  of  the  constitution,  and  that  the  foundation  and 
establishment  of  this  university  at  Carbondale  was  not  a  corpo- 
rate purpose,  to  aid  in  which  the  citizens  might  tax  themselves 
as  for  a  corporate  purpose. 

No  charge  of  fraud,  combination  or  oppression  is  made. 
Every  act  seems  to  have  been  fairly  done,  and  in  pursuance 
of  law.  The  disreputable  feature  of  the  case  is,  that  the  same 
authority  doing  all  these  acts,  and  whose  city  has  received  the 
benefit  of  them,  now  seeks  to  repudiate  them.  There  is  no 
rule  of  law,  equity,  justice  or  morals  compelling  this,  and  we 
can  not  sanction  it. 

The  decree  of  the  circuit  court  is  reversed,  and  the  bill 
dismissed.  Decree  reversed,     -m 

Mr.  Justice  Walker,  Mr.  Justice  McAllister  and  Mr. 

Justice  Craig  dissent,  on  the  ground  that  the  normal  school, 
being  a  State  institution,  can  not  be  regarded  as  a  corporate 
object  of  the  city  of  Carbondale,  and  its  erection  or  support  a 
corporate  purpose  of  such  city.  And  we  are  of  opinion  that 
the  vote  of  the  people  is  not  a  circumstance  which  aflfects  the 
question,  because  the  5th  section  of  article  9,  of  the  constitu- 
tion of  1848,  limits  the  power  of  taxation  to  "corporate  pur- 
poses," and  contains  no  provision  in  respect  to  a  vote  by  the 
electors.  The  power  is  limited  in  the  same  way  in  the  con- 
stitution of  1870.  This  case,  in  our  opinion,  is  not  distin- 
guishable from  the  case  of  a  county  tax  to  pay  the  interest 
upon  bonds  given  by  the  county  of  Livingston  to  obtain  the 
location  there  of  the  State  Reform  School. 
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PiLCHEE  G.  W.   Simmons 

V. 

Chaeles  W.  Jenkins,  Admr. 

1.  Chattel  mortgage — tcJien  the  legal  title  passes.  It  is  well  settled 
that  upon  the  failure  of  the  mortgagor  to  perform  the  condition  of  the 
mortgage,  the  legal  title  to  the  chattel  mortgaged  becomes  vested  abso- 
lutely in  the  mortgagee.  Before  default  or  the  exercise  of  the  right  to 
take  possession  under  an  insecurity  clause  in  the  mortgage,  the  general 
property  is  not  in  the  mortgagee  so  as  to  draw  to  it  a  possession  in  law. 

2.  Same — right  of  mortgagee  to  maintain  action  for  levying  execution  on 
chattels.  If  mortgaged  chattels  be  levied  upon  in  the  hands  of  the  mort- 
gagor  under  a  right  given  to  retain  possession  until  the  debt  secured 
matures,  and  such  levy  be  before  default,  then,  whether  the  mortgasre  con- 
tains the  insecurity  clause  or  not,  the  officer  is  not  a  trespasser  in  making 
the  levy,  and  neither  the  action  of  trespass  nor  replevin  in  the  cepit  will 
lie  in  favor  of  the  mortgagee  for  such  act. 

3.  Where  a  mortgage  contains  no  insecurity  clause,  and  the  debt  ma- 
tures  before  sale  under  the  officer's  writ,  or  where  the  mortgage  contains 
such  clause,  and  the  property  is  levied  upon,  the  mortgagee  may  demand 
the  property  of  the  officer,  and,  on  refusal  to  surrender  the  same,  maintain 
trover  or  replevin  in  the  detinet  for  the  wrongful  detention. 

4.  Same — mortgagor's  interest  liable  to  execution.  A  mortgagor  in  pos- 
session of  the  mortgaged  chattels  under  a  clause  in  the  mortgage  giving 
him  the  right  to  retain  possession  until  his  debt  matures,  has  such  a  legal 
interest  in  the  property  as  may  be  seized  under  execution,  and  but  for  an 
insecurity  clause  giving  the  mortgagee  the  right  to  reduce  the  same  to 
possession,  may  be  sold  under  execution  against  him. 

5.  Same — rights  of  mortgagee  in  case  of  intermixture.  Where  the  mort- 
gagor, without  the  knowledge  or  consent  of  the  mortgagee,  intermixes  the 
goods  mortgaged  with  other  goods,  so  as  to  destroy  the  identity  of  those 
mortgaged,  the  lien  of  the  mortgagee  will  not  be  thereby  destroyed. 

6.  But  where  the  identity  of  the  mortgaged  goods  is  destroyed  by  the 
mortgagor  carrying  on  a  retail  business  with  the  same,  and  filling  up 
the  stock  with  others,  the  mortgagee  can  not  hold  the  substituted  goods 
unless  they  pass  into  his  hands  before  other  liens  attach,  and  then  his  lien 
will  be  only  an  equitable  one  cognizable  in  a  court  of  equity. 

7.  Same — permitting  mortgagor  to  sell  at  retail.  If,  by  any  arrange- 
ment, express  or  implied,  the  mortgagee  permits  the  mortgagor  to  continue 
in  the  sale  of  the  mortgaged  goods  at  retail  for  his  own  benefit,  the  mort- 
gage will  be  unavailing  against  a  judgment  creditor  of  the  mortgagor, 
and  such  arrangement  or  permission  may  be  shown  bj'  circumstances. 
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8.  Replevin — in  cepit.  To  sustain  the  action  of  replevin  for  a  wrong- 
ful talcing  and  detaining  a  personal  chattel,  it  is  necessary  to  show  that 
the  defendant  wrongfully  took  it  from  the  actual  or  constructive  posses- 
sion of  the  plaintiff. 

9.  Admission — bp  the  pleadings.  It  is  a  fundamental  rule  in  pleading 
that  a  material  fact  asserted  on  one  side,  and  not  denied  on  the  other,  is 
admitted.  Where  a  wrongful  taking  is  alleged  in  a  declaration  in  replevin, 
the  plea  of  non  detinet  admits  the  fact  of  the  wrongful  taking. 

10.  Same — hy  failing  to  reply  to  plea.  In  replevin,  where  the  defendant 
pleaded  property  in  a  third  person,  and  justified  the  taking  under  execu- 
tion against  such  third  person,  and  a  trial  was  had  without  answer  to  such 
pleas :  Held,  that  the  defendant  was  entitled  to  a  verdict  of  property  in 
such  third  person,  and  to  a  return  of  the  property,  the  truth  of  the  pleas 
being  admitted. 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the 
Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 

Messrs.  McWilliams  &  Tall,ey,  for  the  appellant. 
Mr.  A.  N.  Kingsbury,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  replevin,  in  the  Montgomery  circuit  court,  by 
Wood,  as  mortgagee  of  Marshall,  against  Simmons,  who,  as 
constable,  and  having  an  execution  from  a  justice's  court,  on 
a  judgment  against  Marshall,  levied  upon  and  took  the  goods 
out  of  Marshall's  possession,  before  default  under  the  mort- 
gage; whereupon  Wood  sued  out  a  writ  of  replevin  in  the 
Gcpit  against  Simmons,  by  virtue  of  which  the  goods  levied 
upon  were  replevied.  The  declaration  contains  but  one  count, 
and  that  is  for  the  wrongful  taking  and  detention  of  the  goods. 

The  defendant  filed  three  pleas:  (1.)  That  he  does  not 
wrongfully  detain  the  goods,  etc.,  concluding  to  the  country, 
etc.  (2.)  Property  in  Marshall,  concluding  with  a  verifica- 
tion. (3.)  Justification  under  the  execution;  also  concluding 
with  a  verification.     No  replication  was  filed. 

The  jury  returned  the  following  verdict:  "We,  the  jury, 
find  for  the  plaintiff  all  the  goods  described  in  the  affidavit, 
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with  the  exception  of  the  stoneware  and  one  barrel  of  vine- 
gar— that  subject  to  execution." 

The  defendant  moved  the  court  to  set  aside  the  verdict  for 
uncertainty  and  want  of  form,  and  for  a  new  trial.  The 
court,  overruling  the  motion,  gave  judgment  in  the  following 
form  :  "It  is  therefore  considered  and  ordered  by  the  court 
that  the  said  plaintiff  recover  of  and  from  the  defendant  all 
the  property  described  in  the  plaintiff's  affidavit,  except  the 
stoneware  and  one  barrel  of  vinegar,  which  is  subject  to  exe- 
cution, and  a  writ  of  retorno  awarded  to  defendant."  From 
this  judgment  defendant  appealed  and  assigns  various  errors. 

It  appears  that,  at  the  time  of  the  levy,  Marshall  was  in 
possession  under  a  clause  in  the  mortgage  giving  him  the 
right  to  retain  the  possession  and  use  of  the  chattels  until  the 
day  of  payment  of  his  debt  to  Wood,  which  had  not  then 
arrived.  He  therefore  had  such  a  legal  interest  in  the  prop- 
ertv  as  might  be  seized,  and,  but  for  the  insecuritv  clause  in 
the  mortgage,  sold  on  execution  against  him.  Prior  w  \Miite, 
12  111.  261 ;  Mattison  v.  Bancus,  1  Comstock,  295,  and  cases 
there  cired. 

It  is  well  settled  that,  upon  failure  of  mortgagor  to  j)erf{)rm 
the  condition  of  the  mortgage,  the  legal  title  to  the  chattel 
mortgaged  becomes  vested  absolutely  in  the  mortgagee.  Brown 
V.  Bement,  8  Johns.  E.  96  ;  Achley  v.  Finch,  7  Cow.  290;  Lang- 
don  V.  Bud,  9  Wend.  80;  Patchin  v.  Pierce,  12  Wend.  61. 

If  the  chattels  mortgaged  be  levied  upon  in  the  hands  of 
the  mortgagor  under  a  right  given  to  retain  the  possession  and 
use  until  the  debt  secured  matured,  and  such  levy  be  before 
default,  then,  whether  the  mortgage  contain  the  insecurity 
clause  or  not,  the  officer  is  not  a  trespasser  in  making  tlue 
levy,  and  neither  the  action  of  trespass  nor  replevin  in  the 
cepit  will  lie  in  favor  of  the  mortgagee  for  such  act.  But 
where  the  mortgage  contains  no  insecurity  clause,  and  tiie 
debt  matures  before  sale  under  the  writ,  the  mortgagee  may 
demand  the  property  of  the  officer,  and,  on  refusal,  maintain 
trover  or  replevin  in  the  detinet.  So,  where  the  mortgage 
31 — 76th  Ji.t., 
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contains  the  insecurity  clause,  the  mortgagee  may,  immediately 
upon  the  taking  by  the  officer,  exercise  the  right  given  by  that 
clause,  and  demand  possession  of  the  property.  If  refused, 
he  may  maintain  trover  or  replevin  in  the  detinet  for  the 
wrongful  detention.  Before  the  exercise  of  such  right  or 
default,  the  general  property  is  not  in  the  mortgagee  so  as  to 
draw  to  it  a  possession  in  law.  The  general  rule  laid  down 
in  the  books  is  as  follows:  ''The  person  in  whom  the  gen- 
eral property  in  a  personal  chattel  is,  may  maintain  an  action 
of  trespass  for  the  taking  of  the  chattel  by  a  stranger;  for  a 
general  property  always  draws  to  it  a  possession  in  law,  which 
is,  in  the  case  of  a  personal  chattel,  by  reason  of  the  transi- 
toriness  of  its  nature,  sufficient  to  found  this  action  upon." 
BarreU  v.   Warren,  3  Hill,  353. 

To  sustain  the  action  of  replevin  for  wrongfully  taking  and 
detaining  a  personal  chattel,  it  is  necessary  to  show  that  the 
defendant  wrongfully  took  it  from  the  actual  or  constructive 
possession  of  the  plaintiff.  This  is  elementary  law.  Hence  the 
plaintiff  could  not.  under  the  circumstances,  have  maintained 
replevin  in  the  cepit  under  a  plea  of  noncepit.  But  it  is  a 
fundamental  rule  in  pleading,  that  a  material  fact  asserted  on 
one  side,  and  not  denied  on  the  other,  is  admitted.  Dana  v. 
Bryant,  1  Gilm.  104;  Pearl  v.  Welbnan,  3  id.  311;  Briggs  v. 
Dorr,  19  Johns.  95;  Jack  v.  3Iartin,  .12  Wend.  316;  Raymond 
V.  Wheeler,  9  Cow.  295. 

The  wrongful  taking  alleged  in  the  declaration  was  trav- 
ersable, and  the  defendant  admitted  it  by  denying  the  wrong- 
ful detention  only. 

The  allegation  of  property  in  plaintiff  was  not  admitted, 
because  it  was  traversed  in  both  the  plea  of  property  in  ]\Iar- 
shall,  and  justification  under  the  execution.  These  pleas 
remaining  unanswered,  entitled  the  defendant  to  a  verdict  of 
property  in  Marshall  and  judgment  of  return. 

Evidence  was  given  tending  to  show  that  Marshall,  after 
giving  the  mortgage  to  Wood,  continued  to  carry  on  his  retail 
trade  from  the  stock  mortgaged,  as  before,  making  additions 
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hv  pureluises.  and  that  AYoocI  luul  knowledge  tliat  tlie  mort- 
gagor was  thus  dealing  with  the  property. 

The  court  instructed  the  jury  for  plaintifF  that,  if  the  nu)rt- 
gagor  mixed  his  goods  with  those  of  the  mortgagee,  that  fact 
would  not,  in  law,  prejudice  the  rights  of  the  mortgagee 
under  his  mortgage,  and  would  not,  of  itself,  justifv  an  officer 
in  levying  upon  the  mortgaged   property. 

It  will  be  perceived  that  this  instruction  has  no  hypothesis 
as  to  whether  this  intermixture  was  with  the  knowledge  and 
consent  of  the  mortgagee  or  not.  The  instruction  was  calcu- 
lated to  mislead.  It  is  implied  that  the  mortgagee  would  be 
entitled  to  the  substituted  goods,  if  there  was  such  an  inter- 
mixture as  destroyed  the  identity  of  those  covered  by  the 
mortgage,  whether  the  mortgagee  knew  of  it  and  assented  or 
not. 

In  Dunning  v.  Stearns,  9  Barb.  630,  it  was  held  that,  where 
the  mortgagor  intermixed  the  ashes  mortgaged  with  other 
ashes  without  the  consent  or  knowledge  of  the  mortgagee,  the 
lien  was  not  destroyed.  The  case  at  bar  is  where  the  identify 
was  lost,  measurably,  at  least,  by  the  mortgagor  carrying  on 
a  retail  business  with  the  mortgaged  goods,  and  filling  up  the 
stock  with  others  as  it  became  diminished.  It  is  settled  that 
the  mortgagee  could  not  hold  the  substituted  goods,  especially 
unless  they  passed  into  the  hands  of  the  mortgagee  before 
other  liens  attached,  and  then  it  would  be  only  an  equitable 
lien,  cognizable  in  a  court  of  equity.  Hunt  v.  BuIlocJ:,'2ZI\\. 
325  ;   Titus  v.  3Iabee,  25  id.  257. 

If,  by  any  arrangement,  express  or  implied,  between  the 
mortgagor  and  mortgagee,  the  former  continued  in  the  sale 
of  the  goods  mortgaged,  at  retail,  for  his  own  benefit,  the 
mortgage  would  be  unavailing  against  the  judgment  creditors 
of  Marshall,  and  such  arrangement  or  permission  might  be 
shown  by  circumstances.  Gardner  v.  McEwen,  19  X.  Y.  123; 
Edgell  v.  Hart,  5  Seld.  213. 

The  verdict  of  the  jury  was  not  onlv  informal,  but  erro- 
neous.    As  the    uleadinirs  stood,  the  verdict  could   not  tiud 
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property  in  plaintiff,  if  that  is  its  meaning.     It  should  have 

found  that  the  property  was  that  of  Marshall,  the  defendant 

in  the  execution.     Hanford  v.  Ohrecht,  49  111.  146. 

The  judgment  of  the  court  below  will  be  reversed  and  the 

cause  remanded. 

Judgment  y^eversed. 


Henry  Cease 


Washington  Cockle. 

1.  Evidence — ^arol  to  vary  written  contract.  Where  the  written  con. 
tract  of  parties  showed  a  bargain  bj  two  of  them  for  the  sale  and  deliv 
ery  of  20,000  bushels  of  corn  to  the  other  party,  it  was  held  that  paro; 
evidence  could  not  be  received  to  show  that  each  of  the  parties  of  the  firsi 
part  had  sold  10,000  bushels,  which  he  was  to  deliver,  and  that  each  was 
surety  for  the  other  as  to  the  part  to  be  delivered  by  such  other,  as  this 
would  be  to  vary  the  legal  etfect  of  the  written  contract. 

2.  CoNTKACT — whether  change  in  terms  not  complied  loith  will  release 
Where  A  and  B  agreed  to  sell  and  deliver  to  another  20,000  bushels  of 
corn,  to  be  delivered  at  Mason  City  by  a  da^^  named,  and  A  and  the  vendet 
subsequently  agreed  that  one-half  of  the  corn  should  be  delivered  it 
Chicago:  Ueldy  in  a  suit  bj'^  the  vendee  for  damages  growing  out  of  £ 
failure  to  deliver  the  corn  at  Mason  City,  that  the  subsequent  agreemeui 
furnished  no  excuse  for  not  delivering  at  Mason  City,  unless  it  was  showr 
that  the  subsequent  agreement  was  complied  with  by  the  vendors. 

3.  Ikterest.  Where  money  is  advanced  upon  the  purchase  of  grain 
only  a  portion  of  wliich  is  delivered,  interest  is  recoverable  upon  th< 
excess  of  money  advanced  above  the  amount  of  grain  delivered. 

Appeal  from  the  Circuit  Court  of  Mason  county  ;  the  Hon, 
Lymax  Laof.y,  Judge,  presiding. 

Mr.  E.  A.  Wallace,  and  Messrs.  Dearborn  &  CampbelLj 
for  the  appellant. 

Messrs.  Fullerton  &  Rogers,  for  the  appellee. 
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^Ir.  Justice  Shf.i.tx^n   dolivorod  the  opinion  of  the  Conrt : 

"^Phis  was  an  action  of  assinnpsit,  bronghtbv  Washinirton 
Cockle  a<r:iinst  Henry  Cease,  to  recover  damages  for  a  I^roach 
of  the  following  written  contract: 

Article  of  agreement  made  and  entered  into  by  and  between 
J).  W.  Tamblyn  &  Co.,  and  Henry  Cease,  all  of  Mason  City, 
Illinois,  of  the  first  part,  and  Washington  Cockle,  of  the  city 
of  Peoria,  of  the  second  part. 

The  condition  of  this  obligation  is  such  that  the  parties  of 
the  first  part  have,  jointly  and  severally,  sold  to  the  partv  of 
the  second  part  20,000  bushels  of  shelled  corn,  to  be  good, 
dry.  sound,  merchantable  corn,  to  be  either  white  or  yellow, 
as  would  be  called,  by  competent  judges,  merchantable  corn 
of  either  kind,  said  corn  to  be  delivered  on  board  of  cars  at 
Mason  City,  any  time  when  called  for  up  to  the  first  of  July 
next,  at  buyer's  option,  for  the  consideration  of  $13,00(\  or 
65  cents  per  bushel,  $6000  to  be  paid  down,  $2000  by  the  first 
of  March  next,  and  the  remainder  upon  the  delivery  of  said 
corn  as  per  contract,  or  as  fast  as  delivered,  the  buyer  to  give 
seller  ten  days'  notice  as  to  when  he  wants  said  corn  de- 
livered, and  the  buyer  have  cars  to  put  the  corn  in  as  fiist  as 
he  (buyer)  wants.  It  is  further  agreed  that  the  parties  of  the 
first  part  are  not  compelled  to  furnish  more  than  8000  bushels 
by  the  1st  of  May  next,  provided  it  should  be  called  for  by 
that  time,  but  is  optional  with  said  Cockle,  at  the  same  time, 
as  to  whether  he  takes  any  of  said  corn  i)efore  the  1st  of  July, 
1870. 

Dated  and  signed  this  28th  day  of  December,  1869,  at 
Mason  City.  D.  W.  Tamblyn  &  Co., 

Henry  Cf:ase, 
Washington  Cockle, 
Per  /.  L.  Winters. 

The  firm  of  D.  W.  Tamblyn  &  Co.  was  composed  of  D.  W. 
Tamblyn  and  J.  B.  McCable.  Tamblyn  died  sometime  before 
July  1,  1870.     There  having  been   $9300  advanced  upon  the 
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contract,  and  only  8209  bushels  of  corn  delivered,  this  action 
was  bronght  May  8,  1873.  Plaintiff  recovered  a  verdict  and 
judgment  for  $1347.75,  and  defendant  appealed. 

The  defendant  below  attempted  to  set  up  in  defense  that 
he  signed  the  contract  as  security  for  10,000  bushels  of  the 
corn  on  the  contract  of  Tamblyn  &  Co.  to  sell  and  deliver 
that  amount,  and  that  the  other  10.000  bushels  the  defendant 
M'-as  to  sell  and  deliver  himself,  and  that  Tamblyn  &  Co. 
sisrned  the  contract  as  his  securities  for  the  10,000  bushels  to 
be  delivered  by  him;  that  there  was  a  subsequent  agreement 
between  Cockle  and  Tamblyn  &  Co.  that  the  latter  should 
deliver  their  10,000  bushels  in  Chicago,  instead  of  at  Mason 
City  as  called  for  by  the  contract,  and  that  in  consequence  of 
that  arrangement,  defendant  suffered  corn  to  a  large  amount 
to  pass  out  of  Tamblyn  &  Co.'s  warehouse  in  Mason  City,  in 
June,  1870,  without  objection,  which  he  would  not  have  done 
but  for  such  arrangement.  Defendant  had  himself  delivered 
all  of  10,000  bushels,  except  five  car-loads,  and  had  them 
readv  to  deliver,  if  plaintiff  would  complete  the  payment  for 
10,000  bushels;  but  the  latter  refused  to  make  any  further 
pavraent  until  the  delivery  of  the  10,000  bushels  agreed  to  be 
received  at  Chicago  was  made ;  and  defendant  refused  to 
deliver  any  more  than  to  the  amount  of  10,000  bushels. 

This  offered  defense,  so  far  as  related  to  the  suretyship  of 
defendant,  was  overruled  by  the  court,  and  the  main  ground 
of  error  insisted  upon  is,  the  denial  of  the  benefit  of  this 
defense,  which  was  done  in  the  way  of  the  exclusion  of  parol 
evidence  to  prove  the  alleged  suretyship,  and  in  the  refusal 
of  instructions  bearing  upon  the  effect  of  such  suretyship, 
and  the  subsequent  agreement  to  receive  10,000  bushels  in 
Chicago. 

We  are  of  opinion  the  court  was  correct  in  excluding  parol 
evidence  to  prove  the  alleged  relation  of  principal  and  surety 
between  the  parties  of  the  first  part  to  this  written  contract. 
This  case  is  not  like  that  of  Ward  v.  Stout  et  al.  32  111.  400, 
an  i    other  similar  cases  cited,  where  it  was  held  competent, 
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when  two  or  more  have  signed  an  obligation  for  the  pavnient 
of  money  jointly,  or  jointly  and  severally,  for  one  to  show  by 
parol  evidence  that  he  was  surety  for  the  other. 

Such  proof,  in  such  case,  is  held  to  do  no  violence  to  the 
rule  that  a  written  instrument  can  not  be  varied  bv  parol 
evidence,  for  it  does  not  affect  the  terms  of  the  contract,  but 
establishes  a  fact  collateral  to  the  contract,  showino-  the  rela- 
tion  in  which  the  promissors  stand  to  each  other.  But  here 
is  not  a  mere  promise  to  pay  money,  which,  in  its  nature  and 
full  eifect  as  such  a  promise,  would  not  be  changed  by  the 
fact  of  one  of  the  parties  being  a  surety,  but  it  is  a  joint  and 
several  contract  for  the  sale  and  delivery  of  a  quantity  of  corn. 
By  the  contract,  Cease  was  the  seller  of  the  whole  of  20,000 
bushels  of  corn.  The  proposition  was,  to  show  that  the  con- 
tract was  one  of  a  different  character — a  contract  for  the  sale 
and  delivery,  by  Cease  himself,  of  only  10,000  bushels  of 
corn,  and  that  as  to  the  other  10,000  bushels,  Tamblyn  &  Co. 
alone  were  the  sellers,  and  that  Cease  only  undertook  that 
they  would  sell  and  deliver  the  same.  It  was,  as  to  10,000 
bushels  of  the  corn,  to  change  the  contract  from  one  of  a  sale 
by  the  party  himself,  to  that  of  a  guaranty  of  a  sale  by  another 
person.  This  would  be  a  different  contract  from  the  one  the 
purchaser  took  and  had  a  right  to  rely  upon.  We  do  not 
think  it  admissible  thus  to  vary  the  terms  of  a  written  instru- 
ment by  parol  evidence. 

There  being  no  evidence  of  any  suretyship,  but  a  plain  con- 
tract of  sale  by  two  persons,  we  can  not  perceive  how  the 
mere  agreement  with  Tamblyn  &  Co.  to  receive  delivery  of 
10,000  bushels  of  the  corn  in  Chicago,  instead  of  Mason  City, 
should  constitute  any  matter  of  defense  to  Cease.  Tt  was 
through  no  fault  of  Cockle  that  he  did  not  receive  the  corn 
in  Chicago;  he  was  there  ready  to  receive,  and  applied  for  it, 
but  the  agents  of  Tamblyn  &  Co.  refused  to  deliver  the  corn 
because  the  latter  had  not  paid  for  it.  Cease  had  contracted 
that  he  would  sell  and  deliver  20,000  bushels  of  corn  at 
Mason  City,  and  it  was  incumbent  upon   him  to  see  that  the 
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whole  amount  was  delivered  either  there  or  at  Chicago.  He 
failed  as  to  either  place,  with  no  sufficient  excuse. 

It  is  objected  that  the  agreement  to  receive  the  10,000 
bushels  in  Chicago  made  a  change  in  the  contract,  and  that, 
the  declaration  being  upon  a  contract  to  deliver  at  Mason 
City,  there  was  a  variance  which  would  preclude  a  recovery 
on  that  ground. 

But  the  contract  as  declared  upon  to  deliver  at  Mason  City 
was  proved,  and  it  was  for  defendant  to  show  compliance,  or 
an  excuse.  Had  he  delivered  at  Chicago  the  amount  which 
had  been  subsequently  agreed  to  be  received  there,  that  would 
have  been  sufficient;  but  failure  to  do  so  leaves  him  without 
excuse  for  not  delivering  at  Mason  City,  and  guilty  of  a  breach 
of  the  contract  declared  upon. 

It  is  also  objected,  that  it  was  error  to  instruct  the  jury  to 
allow  interest  upon  the  excess  of  the  money  advanced  above 
the  amount  of  the  corn  delivered.  We  think  such  interest 
a  legitimate  item  of  damage  for  the  breach  of  the  contract. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Aaeon  Hatfield 
James  W.  CnEAisrEY. 

1.  Pleading — plea  not  answering  all  it  professes.  A  plea  must  contain 
a  good  answei'  to  all  it  professes  to  answer.  When  it  is  in  bar  of  the 
whole  action  and  its  matter  is  but  an  answer  to  a  part  of  the  cause  of 
action,  it  is  bad  on  demurrer. 

2  Practice — giving  jury  memorandum,  of  calculation.  It  is  not  cor- 
rect practice  to  permit  a  witness,  who  makes  a  computation  of  the  sum 
due  on  a  note,  to  place  a  memorandum  of  the  result  on  the  note  itself  to 
go  to  the  jury.  The  testimony  of  witnesses  in  open  court  should  go  to 
the  jury  orally,  and  not  by  means  of  memoranda. 
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Appeal  from  the  Circuit  Court  of  Menard  countv:  the 
Hon.  Lymax  Lacry,  Judge,  presiding. 

This  was  a  suit  by  James  W.  Cheaney  against  Aaron  Mat- 
field  and  Thomas  E.  Clark,  upon  four  promissory  notes  The 
plaintiff  recovered,  and  Hatfield  appealed. 

Messrs.  Ketch  am  &  Edgar,  for  the  appellant. 

Mr.  T.  W.  McNeely,  and  Mr.  Edavard  Laxning,  for  the 
appellee. 

Per  Curiam  :  There  is  nothing  in  any  of  the  errors  assigned 
demanding  the  reversal  of  the  judgment  below.  The  plea  to 
which  the  court  below  sustained  a  demurrer  purported  to  be  to 
the  whole  declaration  and  all  the  causes  of  action  ;  while  the 
matter  of  the  plea,  if  a  good  answer  to  any,  is  but  an  answer 
to  a  part  of  the  cause  of  action.  A  plea  must  contain  a  good 
answer  to  all  it  professes  to  answer.  This  does  not.  and  the 
demurrer  to  it  was  properly  sustained. 

According  to  our  computation  of  the  amount  due  upon  the 
notes  sued  on,  at  the  time  of  the  trial,  the  sum  found  by  the 
verdict  is  not  too  large.  For  that  reason  we  will  not  reverse 
the  judgment,  although  it  was  not  correct  practice  to  permit 
the  witness,  who  made  the  computation  on  the  trial,  to  place 
a  memorandum  of  the  result  on  the  notes  themselves,  to  go 
to  the  jury.  The  testimony  of  witnesses  in  open  court  should 
go  to  the  jury  orally,  and  not  by  means  of  memoranda. 

Perceiving  no  substantial  error  in  the  instructions,  the  judg- 
ment of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 
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Thomas  O.  Smith 

V. 

Job  a.  Race  et  al. 

1.  Texas  cattle — oionerslnp  or  possession  to  create  liability.  To  make 
one  liable  to  damages  as  the  owner  of  Texas  or  Cherokee  cattle  for  infec- 
tion to  other  cattle,  he  must  be  the  owner  in  the  natural  and  ordinary 
sense  of  that  term.  A  conditional  ownership  growing  out  of  a  lien  will 
not  make  a  party  liable  unless  he  has  the  actual  possession  and  control 
of  the  cattle. 

2,  Thus,  where  a  party  signed  notes  with  the  owner  of  a  lot  of  Texas 
cattle,  upon  which  money  was  raised,  and  such  surety  was  to  have  a  lien 
upon  the  same,  but  they  continued  in  the  possession  of  the  original  owner 
until  they  had  commnnicated  disease  to  the  plaintilf 's  cattle,  it  was  held, 
that  such  surety,  by  virtue  of  his  lien,  was  not  liable  to  the  plaintiff  under 
the  statute. 

ApPEAii  from  the  Circuit  Court  of  Moultrie  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  A^'THOXY  Thornto>:,  for  the  appellant. 

Messrs.  Crea  &  Ewing,  and  Mr.  A.  B.  Buxx,  for  the 
appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  appellees,  in  the  circuit 
court  of  Moultrie  county,  against  Thomas  O.  Smith,  John  L. 
Mansfield,  Ira  W.  Hatch,  Harvey  May,  First  National  Bank 
of  Decatur,  and  William  Montgomery,  to  recover  damages 
sustained  to  cattle  owned  by  appellees,  under  the  act  of  Feb. 
27,  1867,  Sess.  Laws  of  1867,  page  169. 

The  first  section  of  the  act  provides  that  it  shall  not  be 
lawful  for  any  one  to  bring  into  this  State,  or  own,  or  have  in 
possession,  any  Texas  or  Cherokee  cattle. 

Under  the  second  section,  all  persons  who  violate  section 
one  are  rendered  liable  for  damages  which  may  accrue  by  rea- 
son of  such  violation. 

After  the  evidence  had  been  introduced,  and  before  the 
cause  was  submitted  to  the  jury,  appellees  dismissed  as  to  all 
of  the  defendants  except  aj^pellant. 
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The  jury  returned  a  verdict  against  appellant  for  ^4900. 
The  court  overruled  a  motion  for  a  new  trial,  and  rendered 
judgment  upon  the  verdict. 

The  controverted  question  of  fact  on  the  trial  was,  whether 
appellant  was  the  owner  or  had  in  his  possession  the  Texas 
cattle  that  communicated  the  disease  to  the  cattle  of  appel- 
lees. 

AYe  have  held,  in  another  case,  in  placing  a  construction 
upon  the  statute  in  question,  that,  when  the  legislature  used 
the  term  '"own,"  we  would  presume  it  was  understood  to  be 
used  in  its  natural  and  ordinary  sense,  and  not  a  conditional 
ownership;  and  in  the  use  of  the  term  ''possession,^'  it  must 
have  been  intended  that  usual  and  well  known  possession 
that  men  generally  have  of  personal  property;  that  where  a 
party  had  a  mere  lien,  and  not  the  actual  control  of  prop- 
erty, he  could  not  be  regarded  in  the  possession  in  the  sense 
the  word  is  used  in  the  statute. 

It  is  not  pretended  that  appellant  was  in  any  manner  what- 
ever connected  with  the  bringing  the  Texas  cattle  into  the 
State. 

It  appears  from  the  evidence  that,  in  the  spring  of  1868, 
Hatch  &  May  purchased  1900  head  of  Texas  cattle  on  Red 
river,  and  shipped  them  to  Tolono,  in  this  State.  They  were 
shipped  in  the  name  of  Mansfield,  Avho  had  previously  agreed 
to  furnish  the  money  to  pay  for  them,  which  he  did,  advanc- 
ing tor  that  purpose  $20,000.  About  the  iirst  of  June,  1868, 
some  300  head  of  these  cattle  were  placed  in  the  Montgomery 
pasture,  which  had  been  leased  by  Hatch  the  year  previous. 
This  pasture  joined  land  occupied  by  appellees  with  their 
native  cattle.  The  last  of  July,  appellees'  cattle  became 
infected  with  a  disease  contracted  from  the  Texas  cattle  in 
the  Montgomery  pasture,  from  which  they  died. 

On  the  27th  day  of  June,  1868,  Mansfield  notified  Hatch 
that  he  could  not  carry  the  cattle  any  longer,  and  that  the 
money  he  had  advanced  on  the  purchase  must  be  raised  or  he 
would  sell  the  cattle.     Hatch  then  made  an  arrangement  with 
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appellant  by  which  appellant  and  his  brother,  Edward  O. 
Smith,  signed  two  notes  with  him  for  $10,000  each.  Upon 
these  notes  the  money  was  procured  from  the  Union  National 
Bank  of  Chicago,  and  Mansfield  paid.  Appellant  was  to 
receive  five  per  cent  for  signing  these  notes,  the  notes  and 
commission  to  be  paid  when  the  cattle  should  be  sold. 

Appellant  was  to  have  a  lien  upon  the  cattle  to,  secure  the 
payment  of  the  notes,  and  they  were  to  be  sold  at  any  time 
he  might  direct. 

The  cattle  remained  in  the  Montgomery  pasture  under  the 
control  of  Hatch  and  his  hired  hands  until  about  the  first  of 
December,  when  he  shipped  them  to  Chicago,  and  all  that 
were  fit  for  packing  were  slaughtered  and  packed,  and  the 
proceeds  paid  over  to  appellant,  who  paid  the  same  upon  the 
notes  given  to  the  Union  National  Bank,  and  the  balance 
of  the  cattle  were  placed  in  a  barn  in  Chicago  to  be  fed. 

It  does  not  appear  that  appellant  took  possession  of  the 
cattle  while  they  were  in  the  pasture,  or  in  any  manner  con- 
trolled them,  and,  as  appears^  never  saw  them  until  the  last 
of  November.  Under  such  circumstances,  we  can  not  regard 
appellant  as  the  owner  or  possessor  of  the  cattle  in  the  sense 
these  terms  are  used  in  the  statute.  He  did  not  own,  for  the 
proof  fails  to  show  a  purchase.  He  did  not  have  the  posses- 
sion, as  the  evidence  is  clear  the  cattle  remained  in  the  pos- 
session and  under  the  control  of  Hatch  after  the  arrangement 
made  with  appellant  as  they  did  before. 

It  is  true,  it  was  in  proof  before  the  jury  that  appellant 
admitted  that  he  owned  the  cattle.  These  statements  are  not, 
however,  inconsistent  with  the  real  arrangement  entered  into 
between  appellant  and  Hatch. 

Money  had  been  raised  on  the  credit  of  appellant's  name, 
for  the  payment  of  which  he  was  responsible,  which  was  used 
to  pay  Mansfield  the  claim  he  held  upon  the  cattle. 

Under  the  agreement  between  Hatch  and  appellant,  he  had 
a  lien  upon  the  cattle  to  indemnify  him  for  the  responsibility 
incurred,   and   in   that   sense    he    might    very  properly  have 
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regarded  himself  as  the  owner,  but  at  the  same  time  he  was 
not  the  absolute  owner,  or  the  owner  in  that  sense  contem- 
plated by  the  legislature  in  the  enactment  of  the  statute. 

It  is  true,  as  insisted  by  appellees,  that  the  question  of  own- 
ership of  the  cattle  was  one  of  fact  for  tlie  jurv,  vet,  when 
the  evidence  is  clearly  insufficient  upon  which  to  base  a  ver- 
dict, we  can  not  do  otlierwise  than  reverse. 

The  judgment  of  the  circuit  court  will,  therefore,  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jonx  E.  TnoMAS 

V. 

TnoMAS  Coultas  et  ux. 

1.  Chancery  practice — relieving  against  mistake  in  pleadings.  While, 
in  cases  where  the  bill  is  sworn  to,  the  courts  always  act  with  great  caution 
in  permittinar  the  complainant  to  amend  the  same,  and  make  repugnant 
allegations,  and  to  prove  them,  and  have  relief  thereon,  yet  such  a  prac- 
tice is  always  allowed  to  prevent  the  failure  of  justice,  on  a  proper  show- 
ing. Where  it  is  manifest  the  complainant  is  honestly  mistaken  as  to 
facts  charged  in  his  bill,  it  may  be  allowed. 

2.  Where  a  husband  and  wife  file  a  bill  to  rescind  a  contract  for  the 
exchange  of  the  wife's  real  estate  for  lands  of  the  defendant,  on  tlie  groimd 
of  fraud,  and  for  injunction,  which  was  sworn  to  by  the  husband,  and  after- 
wards the  complainants  Hsked  to  be  relieved  from  certain  statements  in 
the  bill  as  to  the  terms  of  the  contract,  and  to  amend  the  same  by  stating 
the  contract  correctly,  and  it  was  shown  that'  they  were  denied  the  privi- 
lege of  examining  the  contract  until  obtained  under  rule  of  court,  the 
same  not  having  been  recorded,  which  was  allowed:  jffeW,  that  there 
was  no  error  in  relieving  from  the  mistake  and  allowing  the  amendment, 
as  the  wife  ought  not  to  lose  her  rights  because  her  husband,  acting  as 
her  agent,  did  not  state  the  contract  correctly. 

3.  Fraud — rescission  of  contract  for  exchange  of  lands.  Where  the  com- 
plainants exchanged  a  house  and  lot  for  defendant's  farm,  which  he 
represented  as  incumbered  by  a  mortgage  of  $2500,  and  which  the  com- 
plainants were  to  assume,  and  pay  the  defendant  |700,  and  convey  to  him 
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also  a  half  section  of  land  in  Kansas,  and  it  appeared  that  there  were 
judgment  liens  upon  the  farm  to  the  amount  of  $1300,  and  that  the 
defendant  owned  only  five-sixths  of  the  farm,  the  other  one-sixth  being 
outstanding,  all  of  which  the  defendant  knew,  but  concealed  the  fact 
from  the  complainants:  Held,  this  was  such  a  fraud  as  authorized  the 
complainants  to  rescind  the  agreement  upon  discovery  of  the  fraud. 

4.  Tender — not  necessary  to  a  rescission  for  fraud.  Where  one  of  the 
contracting  parties  is  guilty  of  fraud,  the  other  may,  without  offering  to 
perform  his  part  of  the  contract,  rescind.  It  is  only  in  cases  free  from 
fraud  that  a  party  must  put  the  other  in  default  by  performing,  or  offer- 
ing  to  perform,  before  he  can  rescind.  The  fraud  vitiates  the  contract, 
and  absolves  the  party  upon  whom  it  is  practiced,  from  performance. 

5.  Rescission — right  to,  for  fraud  not  avoided  'by  subsequent  matters. 
Where  a  party  filed  a  bill  to  rescind  a  contract  for  the  exchange  of  lands 
on  the  ground  of  fraud  in  concealing  the  fact  of  there  being  judgments 
which  were  liens  on  defendant's  lands  at  the  time,  the  discharge  of  such 
liens,  after  bill  filed,  will  not  affect  the  complainants'  rights  in  the  least. 
The  filing  of  the  bill  in  such  a  case  is  a  rescission,  and  an  election  to 
recover  back  the  property  given  in  exchange,  and  the  complainant,  after 
that,  could  not  revive  the  contract  without  the  defendant's  assent. 

6.  Exception  to  master's  report — decree  in  pursuance  of  mrtvMly 
overrules.  Where  the  master  in  chancery  reported  in  favor  of  the  relief 
sought  by  complainants,  to  which  the  defendant  excepted,  and  the  court 
decreed  relief  on  the  report  as  made;  Held,  that  this  was,  in  effect,  an 
overruling  of  the  exception. 

7.  Chancery — practice  as  to  hearing.  It  is  only  where  no  replication 
is  filed  that  the  court  is  required  to  set  a  chancer}^  cause  for  hearing 
Where  a  replication  is  filed,  the  law  sets  the  case  for  hearing  without  anj 
order  of  the  court. 

Appeal  from  the  Circuit   Court  of  McLean  county  ;    the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Gapen  &  Ewing,  for  the  appellant. 

Mr.  John  E.  Pollock,  and  Messrs.  Bloomfield  &  Loomis, 
for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  that  Mrs.  Coultas  was  the  owner  of  a  house  and 
lot  in  the  city  of  Bloomington,  and  appellant  owner  of  a  farm 
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in  the  county,  and  he  and  her  husband,  Thomas  Coultas, 
agreed  to  exchange  the  same,  Mrs.  Coultas  to  give,  in  addi- 
tion to  the  house  and  lot,  a  half  section  of  land  in  Butler 
county,  in  the  State  of  Kansas.  The  farm  was  subject  to  a 
mortgage  of  $2500,  which  appellees  were  to  pay  and  dis- 
charge, and  to  pay  appellant  STOO,  as  the  difference  between 
the  house  and  lot  and  Kansas  lands,  and  the  farm.  The  house 
and  lot  was  conveyed  to  appellant,  and  a  bond  was  given  for 
the  conveyance  of  the  Kansas  lands  by  the  1st  of  September, 
1873,  and  appellant  was  to  pay  a  mortgage  of  $1200  on  the 
house,  and  Mrs.  Coultas  was  to  pay  $3200  to  appellant  if  she 
should  be  unable  to  convev  the  Kansas  lands  with  ^ood 
title. 

The  bill  alleges  that  appellant  was  the  owner  of  but  five- 
sixths  of  the  farm,  and  that  he  knew  the  fact,  and  that  he 
fraudulently  represented  the  title  to  the  same  as  being  perfect, 
and  fraudulently  represented  that  it  was  free  from  incum-' 
brance  except  the  $2500  mortgage,  when  he  in  fact  knew  that 
there  were  judgments  against  him  to  the  amount  of  about 
$1300.  which  were  liens  on  the  farm.  That  conveyances  were 
made,  and  appellant  was  let  into  po-ssession  of  the  house  and 
lot.  and  appellant's  tenant  attorned  to  appellee,  but  it  is 
charged  that,  being  a  brother  of  appellant,  he  was  under  his 
control. 

Appellees  gave  the  trust  deed  on  the  farm  to  secure  tiie 
$700  they  were  to  pay  in  money,  and  also  a  trust  deed  for 
$3200,  to  become  binding  in  case  title  could  not  be  conveyed 
to  the  Kansas  lands  by  the  first  of  September  following,  as 
agreed  by  appellees.  This,  with  the  contract,  was  left  with 
one  Spaulding,  to  carry  the  agreement  into  effect.  They  also 
made  another  trust  deed  of  $3500  on  the  farm,  as  is  claimed, 
to  raise  the  money  to  pay  off  the  $2500  and  the  $700  mort- 
gage. The  application  was  made  to  Weed,  who  held  the 
$2500  mortgage,  but  the  loan  was  not  consummated.  Some 
time  in  July,  1873,  Howell,  who  was  an  heir  to  a  former 
owner  of  the  land,  and  owned  an  undivided  one-sixth  of  the 
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farm,  came  of  age,  and  held  his  interestat  $1300,  thus  making 
the  incumbrances  on  the  farm  somewhere  near  $2600  more 
than  the  mortgage  which  appellees  had  agreed  to  pay.  The 
original  bill  was  at  once  filed,  signed  by  Mrs.  Coultas,  and 
sworn  to  by  her  husband.  Afterwards,  appellees'  counsel,  in 
September,  after  the  bill  was  filed,  were  allowed,  for  the  first 
time  after  their  execution,  to  see  the  contract  and  trust  deed 
given  to  secure  the  Kansas  land,  and  thereupon  they  applied 
to  the  court  for  leave  on  affidavit  to  file  an  amended  bill,  and 
were  relieved  from  certain  specified  allegations  made  in  the 
original  bill. 

The  court,  on  its  own  motion,  ordered  that  the  following 
questions  be  submitted  to  a  jury  for  decision  :  First.  Were 
complainants  to  pay  any  money  to  defendant  over  and  above 
the  mortgage?  Second.  Did  Thomas  Coultas  know  of  the 
interest  held  by  Howell  as  heir,  when  the  contract  was  made? 
Third.  Did  Mrs.  Coultas  know  of  that  fact  when  the  contract 
was  entered  into  by  the  parties?  Tlie  jury,  after  hearing  the 
evidence,  answered  each  interrogatory  in  the  negative. 

It  is  first  objected,  that  the  court  below  erred  in  relieving 
complainants  from  the  allegations  of  their  bill.  The  order, 
of  course,  must  be  construed  as  being  no  broader  than  the 
application,  which  only  asked  to  be  relieved  from  those  whicli 
related  to  a  statement  of  the  terms  of  the  contract. 

Whilst  in  applications  for  injunctions  on  sworn  bills,  or  in 
fact  in  any  case  where  a  bill  is  sworn  to,  courts  always  act 
wath  great  caution  in  permitting  the  complainant  to  amend 
and  make  repugnant  allegations,  and  to  prove  the  same,  and 
have  relief  thereon,  yet  such  a  practice  is  always  allowed,  to 
prevent  the  failure  of  justice,  where  a  proper  case  is  shown. 
AVhere  it  is  manifest  the  complainant  is  honestly  mistaken  as 
to  facts  charged  in  his  bill,  it  may  be  allowed;  and  more 
readily  where  a  bill  is  sworn  to  by  an  agent  or  attorney,  than 
where  it  is  sworn  to  by  the  complainant.  It  is  not  to  be 
expected  that  a  person,  montiis  after  a  contract  is  reduced  to 
writing,  can  give  accurately  and  in  detail  all  of  the  terms  of 
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an  agreement.  And  where  the  inspection  of  an  agreement 
can  only  be  had  under  a  rule  of  court,  the  practice  should 
not  be  as  rigid  as  where  it  is  on  record  or  may  be  inspected 
at  pleasure.  No  reason  is  perceived  why  appellees  did  not 
have  an  equal  right  to  inspect  the  agreement  as  appellant,  or 
whv  the  latter  should  be  permitted  to  withhold  the  informa- 
tion in  such  a  case  to  the  injury  of  the  opposite  party. 

After  a  careful  inspection  of  the  affidavit  of  Thomas  Coultas, 
we  are  clearly  of  the  opinion  that  there  was  no  error  in  reliev- 
ing appellees,  and  permitting  them  to  strike  out  the  allega- 
tions as  to  the  terms  of  the  contract,  and  filing  an  amended 
bill.  Mrs.  Coultas  had  the  entire  Interest  in  the  property  in 
litigation,  and  she  should  not  be  compelled  to  lose  her  rights 
thereto,  simply  because  her  husband,  acting  as  her  agent, 
could  not  accurately  remember  the  terms  of  the  agreement. 

Only  so  much  of  the  bill  was  stricken  out  as  contained  the 
allegations  as  to  the  terms  of  the  agreement,  and  all  else 
therein  remained  unaffected  thereby.  Hence  the  charge  of 
fraud  was  unaffected  by  the  amendment.  And  the  jury  have 
found  that  appellees  had  no  knowledge  of  an  outstanding 
title  when  they  entered  into  the  agreement,  and  the  evidence 
justifies  the  conclusion  that  appellant  knew  that  Howell 
owned  one-sixth  of  the  land,  and  that  he  concealed  the  fact 
from  appellees  until  after  he  had  consummated  the  sale,  and 
for  months  afterwards.  And  the  evidence  justified  the  chan- 
cellor in  finding  that  there  were  fraudulent  representations  in 
making  the  sale,  and  there  is  no  evidence  that  appellees  ever 
waived  it,  but  on  the  contrary  they  promptly  brought  tliis 
suit  on  learning  the  fact. 

It  is  urgeil  that  appellees  having  failed  to  convey  the  lands 

in  Kansas,  and  not  being  able  to  convey  them  when  the  suit 

was  brought,  they  were  not  in  a  position  to  rescind.     Where 

one  of  the  parties  is  guilty  of  fraud,  the  other  may,  without 

offering  to  perform  his  part  of  the   contract,   rescind.     This 

is   an   elementary  principle   known   to  the   entire  profession. 

The  fraud  vitiates  the  contract,  and  the  party  on  whom  it  was 
32 — 76th  III. 
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perpetrated  is  not  bound  by  his  part  of  the  agreement,  and  is 
not  bound  to  offer  to  perform  his  part.  It  is  only  in  cases  free 
from  fraud  that  a  party  must  put  the  other  in  default  by  perform- 
ing, or  offering  to  perform,  before  he  can  rescind.  Here,  the 
fraud  of  appellant  placed  him  in  default,  and  released  appellees 
from  all  obligation  to  proceed  further  under  the  contract. 
Thev  were  induced,  by  fraudulent  representations,  to  receive 
a  deed  for  land  that  was  incumbered  for  $2G00  above  the 
price  they  were  to  pay.  To  compel  them  to  go  on,  and  cou- 
vev  land  worth  $3200  or  pay  that  sum  in  money,  and  then 
pay  off  and  remove  incumbrances  equal  to  $2600  in  addition 
to  the  consideration  they  agreed  to  pay,  would  be  inequitable 
in  the  extreme,  and  could  never  be  sanctioned  by  a  court  of 
justice. 

Nor  does  it  matter  that  the  judgments  have  been  paid  since 
the  suit  was  commenced.  When  appellees  filed  their  original 
bill,  they  thereby  rescinded  the  contract,  and  elected  to 
recover  back  their  property,  and  to  place  appellant  hi  statu  quo, 
and  from  that  time  forward,  appellant  could  do  no  act  unas- 
sented  to  by  appellees  that  would  revive  the  contract  or  change 
the  right  of  appellees  to  rescind.  He,  by  his  fault,  placed  it 
in  the  power  of  appellees  to  rescind,  and  he  could  not  deprive 
them  of  that  right. 

It  is  also  urged  that  appellees  were  to  pay  $1000  towards 
extinguishing  Howell's  title.  The  jury  found  that  they  had 
made  no  such  agreement,  and  we  think  the  evidence  warrants 
the  finding.  But  even  if  they  had,  they  were  absolved  by 
the  fraudulent  representations  that  the  farm  was  free  from  all 
but  the  $2500  incumbrance,  when  it  was  bound  to  the  extent 
of  Pusey's  judgment  of  $800,  and  it  may  be  by  Baird  and 
Tuttle's  judgment  for  $500,  recovered  on  the  day  the  deed  was 
executed,  depending  on  when  the  deed  was  recorded.  But 
we  think  the  evidence  warrants  the  finding  that  appellees  did 
not  agree  to  pay  that  sum. 

It  is  urged  that  the  court  below  did  not  overrule  the  excep- 
tions to  the  master's  report.     We  had  supposed  there  could 
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be  no  more  effectual  mode  of  doing  so  than  b_v  decreeing  the 
relief  on  the  report  as  made  by  the  ma.-;ter.  "We  are  not  di.-^- 
posed  to  thwart  justice  by  stickling  for  mere  u.'^eles.s  form.s, 
but  are  inclined  to  look  at  substance  without  enforcing  hyper- 
critical objections,  that  can  only  produce  delay  and  increase 
expense  of  litigation. 

It  is  urged  that  the  court  erred  in  trying  the  case  without 
setting  it  down  for  hearing.  The  29th  section  of  the  chancery 
code  provides  that,  on  the  filing  of  a  replication,  the  cause 
shall  be  deemed  at  issue,  and  stihid  for  hearing,  but  in  default 
of  replication  the  court  may  set  the  case  for  hearing  on  bill 
and  answer.  Replications  were  filed  in  this  case,  and  the 
statute  does  not  require  that  it  should  be  set  for  trial.  It 
stood    for  trial  without   any  order   therefor. 

It  is  also  said  that  it  should  have  been  tried  in  its  order  on 
the  docket.  We  fail  to  find  anything  in  the  record  to  show 
it  was  not.  The  decree  states  that  the  case  came  on  for  hear- 
ing on  the  master's  and  receiver's  reports  and  oral  testimony 
introduced  on  the  hearing.  From  this  we  can  only  conclude 
that  the  trial  was  in  the  regular  and  due  course  of  the  prac- 
tice of  the  court.     There  is  no  force  in  these  objections. 

No  error  is  perceived  in  the  record,  and  the  decree  must 
be  affirmed.  Decree  affirmed. 


Lewis  Maktin 

V. 

The  People  of  the  State  of  Illinois. 

Criminal  JjAM— judgment  on  conviction  for  several  offenses.  Where  a 
defendant  is  convicted  of  several  oflenses  under  diflerent  counts  of  the 
same  indictment,  it  is  error  to  render  judgment  ordering  the  imprison, 
ment  of  the  defendant  a  gross  number  of  da3-s  in  all.  It  should  fix  the 
imprisonment  for  a  specific  number  of  days  on  each  count  on  which  a 
conviction  is  had,  the  imprisonment  on  the  several  counts  to  commence 
at  the  expiration  of  each  preceding  term. 
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Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  indictment  against  T^ewis  Martin  for  selling 
intoxicating  liquors  without  a  license,  to  be  drunk  on  the 
premises  where  sold.  The  indictment  contained  twelve  counts. 
On  a  trial,  the  defendant  was  found  guilty,  as  charged  in  each 
of  the  twelve  counts,  and  the  court  rendered  judgment  for  a 
fine  of  S600.  and  ordered  that  the  defendant  be  committed 
to  the  county  jail  for  180  davs. 

Messrs.  Sweet  &  Day,  for  the  plaintiff  in  error 

Mr.  Jas.  K.  Eds  ALT,,  Attorney  General,  for  the  People. 

Per  Curiam  :  The  judgment  in  this  case  was  fatally  defec- 
tive. The  judgment  for  imprisonment  was  for  180  days  in 
gross.  It  should  have  fixed  the  imprisonment  for  a  specific 
number  of  days  on  each  count  on  which  the  jury  found  the 
defiendant  guilty,  the  imprisonment  on  the  several  counts  to 
commence  at  the  expiration  of  each  preceding  term  of  impris- 
onment. This  is  the  rule  announced  in  the  case  of  People 
ex  rel.  Massy  v.  ^-7^^071,  75  111. .     That  case  governs  this. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 
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Harry  P,  Heazle 

V. 

The  Indiat^apolis,  BLOOMiisrGTON  atstd  Western 
Railway  Compatsty 

1.  Negligence — whetJier  injure/  caused  by,  or  the  result  of  unavoidable 
accident.  Where  a  passenger  train  was  thrown  from  the  track  hy  a  broken 
rail  on  the  outside  of  a  curve  in  the  road,  from  which  a  passenger  received 
a  severe  personal  injury,  and  was  found  outside  the  coach  in  an  insensible 
condition,  and  it  appeared  that  the  train  was  not  running  at  an  unusual 
or  dangerous  speed ;  that  the  track  was  kept  in  good  repair,  and  had  just 
been  carefully  inspected  and  no  defects  were  discoverable ;  that  everything 
connected  with  the  train  was  in  good  order,  and  it  was  managed  by  skill- 
ful and  prudent  operatives,  and  the  proof  seemed  to  show  that  the  pas- 
senger jumped  out  of  the  car  in  the  confusion,  while  if  he  had  remained 
he  would  have  received  no  serious  injur}':  Held,  in  a  suit  by  the  passen- 
ger against  the  company  to  recover  damages,  that  the  injury  was  either 
attributable  to  the  plaintiflPs  own  want  of  care,  or  to  one  of  those  accidents 
occurring  in  very  cold  weathur,  which  no  skill  or  prudence  could  foresee 
and  guard  against,  and  that  he  could  not  recover. 

2.  Same — degree  of  care  required  of  railroads.  In  a  suit  against  a  rail- 
way company  to  recover  for  personal  injury  to  a  passenger,  occasioned 
by  a  train  being  thrown  from  the  track  in  consequence  of  a  broken  rail, 
the  court,  at  the  instance  of  the  plaintiff,  instructed  the  jury  "that  the 
throwing  of  the  train  from  the  track,  if  they  believe,  from  the  evidence, 
it  was  thrown  from  he  track,  and  that  plaintiff  was  thereby  injured,  is 
prima /acte  evidence  of  negligence,  and  plaintiff  need  prove  nothing  more; 
but  it  then  devolves  upon  the  defendant  to  prove  that  the  injur}'  sued  for 
was  occasioned  without  the  least  negligence,  or  want  of  skill,  or  prudence, 
or  vigilance  on  the  part  of  defendant,  its  agents  or  servants:"  Held,  that 
the  instruction  stated  a  stricter  rule  of  liability,  and  imposed  a  higher 
degree  of  carefulness,  than  the  law  warrants. 

Appeal  from  the  Circuit  Court  of  Champaign  couuty;  tlie 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Harry  P.  Heazle  against 
the  Indianapolis,  Bloomington  and  Western  Railway  Com- 
pany, to  recover  damages  for  personal  injuries.  The  material 
facts  of  the  case  are  found  in  the  opinion. 
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Messrs.  Rowel  &  Hamilton,  for  the  appellant. 

Mr.  C.  W.  Fairbanks,  and  Mr.  G.  W.  Gere,  for  the  ap- 
pellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  the  night  of  the  20th  of  February,  1872.  the  passenger 
cars  on  defendant's  road  were  thrown  from  the  track,  at  a 
point  a  short  distance  east  of  Mahomet  station,  by  which 
plaintiff  was  severely  injured.  The  accident  was  caused  by  a 
broken  rail.  It  was  on  the  outside  of  a  curve  in  the  track. 
A  switch  entered  on  the  inside  of  the  curve,  and  the  broken 
rail  was  the  one  which  would  commonly  receive  all  the  force 
of  the  cars  entering  the  main  track  from  the  switch,  as  the 
cars  run  westward.  After  the  cars  left  the  track,  the  train 
ran  a  distance  of  eight  hundred  feet  upon  the  ties  before  it 
was  stopped.  The  rear  car  was  entirely  off  the  track,  and  the 
rear  trucks  of  the  next  car  were  also  off.  Neither  car  tipped 
over.  Previous  to  the  accident,  plaintiff  occupied  the  third 
seat  from  the  rear  door,  in  the  last  car  but  one  composing  the 
train.  The  night  was  cold,  and  the  doors  and  windows  of 
the  car  were  closed.  After  the  train  was  stopped,  plaintiff 
was  found,  in  an  insensible  condition,  at  the  bottom  of  a  cul- 
vert, over  which  the  cars  had  passed  after  encountering  the 
broken  rail.  How  he  got  out  of  the  car,  or  at  what  precise 
point  of  time,  is  not  explained  by  the  evidence.  By  the  acci- 
dent plaintiff  sustained  very  severe,  perhaps  permanent  inju- 
ries, suffered  great  pain,  and  incurred  considerable  expenses 
in  being  cured. 

The  declaration  contains  three  counts,  and  a  different  lia- 
bility is  attempted  to  be  set  forth  in  each.  The  first  count 
charges  defendant  with  carelessness  in  propelling  its  train  too 
swiftly  around  a  short  curve,  and  tiiereby  thi'owing  the  train 
from  the  track,  injuring  plaintiff,  with  an  allegation  of  special 
damages.  The  second  charges  defendant  with  neglect  in  ex- 
amining and  keeping  its  track  in  rej)airnear  Mahomet  station^ 
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whereby  one  of  its  trains  was  thrown  from  the  track  bv  a 
broken  rail,  and  plaintiff  injured.  And  the  third  charge.s 
carelessness  in  the  management  of  the  train,  in  not  slacking 
the  speed  while  running  round  a  curve,  wherebv  its  train 
was  thrown  from  the  track,  and  plaintiff  damaged.  Upon  a 
plea  of  not  guilty,  issue  was  joined,  a  trial  before  a  jury  was 
had.  with  verdict  for  defendant,  and  plaintiff  prosecutes  this 
appeal. 

On  the  trial,  at  the  instance  of  plaintiff,  the  court  instructed 
the  jury,  "that  the  throwing  of  the  train  from  the  track,  if 
they  believe,  from  the  evidence,  it  was  thrown  from  the  track, 
and  that  plaintiff  was  thereby  injured,  \s  prima  facie  evidence 
of  negligence,  and  plaintiff  need  prove  nothing  more;  but  it 
then  devolves  upon  defendant  to  prove  that  the  injury  sued 
for  was  occasioned  without  the  least  negligence,  or  want  of 
skill,  or  prudence  or  vigilance  on  the  part  of  defendant,  its 
agents  or  servants." 

This  instruction  states  a  stricter  rule  of  liability,  and  im- 
poses a  higher  degree  of  carefulness,  than  the  law  warrants,  but, 
assuming  the  burden  thus  thrown  upon  it  by  the  rulings  of  the 
court,  defendant  offered  evidence  to  prove  the  accident  oc- 
curred under  circumstances  where  negligence  could  be  attribu- 
ted neither  to  the  company,  nor  its  agents  or  servants.  And 
while  the  evidence  is,  in  some  respects,  conflicting,  we  think 
it  clearlv  warrants  the  finding  of  the  jury  that  defendant  was 
not  guiltv,  as  charged  in  the  declaration. 

Upon  the  question  of  the  speed  of  the  train  when  the  acci- 
dent occurred,  the  proof  shows  it  was  not  unusual  or  at  all 
dangerous.  It  had  just  left  a  station,  and  it  seems  improbable 
it  had  so  suddenly  attained  any  high  rate  of  speed.  While 
some  of  plaintiff's  witnesses  state  the  train  was  running  with 
great  rapidity,  jierhaps  thirty  miles  an  hour,  in  their  judg- 
ment, the  conductor  and  engine-driver  both  give  it  as  their 
best  judgment  it  was  not  running  at  a  rate  of  speed  exceeding 
fifteen  miles  per  iiour.  The  latter  witnesses  were  certainly 
the  most  competent  to  judge  of  the  speed  of  the  train. 


504  Heazle  v.  I.  B.  &  W.  K.  W.  Co.  [Jan.  T. 

Opinion  of  the  Court. 

The  proof  is,  the  track  was  in  good  repair.  No  negligence 
in  this  regard  is  shown.  On  the  contrary,  it  is  proven  the 
track  inspector  or  walker  had  jnst  been  over  the  road.  It 
was  found  to  be  all  in  order  and  the  track  safe,  so  far  as  any- 
thing could  be  discovered. 

The  charge  defendant  was  guilty  of  negligence  in  the  man- 
agement of  the  train,  in  not  slacking  the  speed  while  running 
on  the  curve,  is  fully  rebutted  by  the  evidence.  According 
to  the  testimony  of  the  engine-driver  and  the  conductor,  there 
was  no  necessity  for  reducing  the  speed — the  train  was  mov- 
ing slowly.  The  jury  had  the  right  to  regard  this  as  the 
better  testimony  in  the  case,  and  we  do  not  feel  authorized  to 
say  they  judged  incorrectly.  It  was  their  province  to  settle 
the  controverted  facts,  and  we  see  no  reason  to  interfere  with 
their  conclusion. 

Great  stress  is  laid  on  the  fact,  a  switch  entered  the  track 
on  the  inside  of  the  curve,  at  the  place  where  the  accident 
occurred.  It  is  insisted  the  broken  rail  is  the  one  that  would 
receive  the  force  of  the  cars  as  they  came  upon  the  main  track 
out  of  the  switch.  It  is  not  averred  in  any  count  of  the  de- 
claration, the  cause  of  the  injury  to  plaintiff  was  the  defective 
construction  of  the  track  in  this  particular.  But,  if  it  had 
been,  it  is  not  perceived  how  that  fact  could  have  tended  to 
produce  the  accident  that  occasioned  the  injury  to  plaintiff. 
The  switch  opened  west,  and  we  do  not  understand  how  it 
could  affect  a  train  running  east,  in  the  manner  suggested. 
Could  it  produce  the  result  insisted  upon  at  all,  it  is  manifest 
it  could  only  affect  a  train  running  westward.  This  train 
was  moving  eastward.  But  this  is  not  considered  a  material 
2)oint  in  the  case. 

By  special  verdict,  the  jury  found  that  "plaintiff  was  guilty 
of  greater  negligence  than  defendant."  In  what  particular  is 
not  stated;  but  doubtless  the  jury  believed  plaintiff,  in  the 
midst  of  the  confusion  of  the  sudden  shock  occasioned  by  the 
accident,  left  his  seat,  and  on  attempting  to  jump  from  the 
train  sustained  the  injuries.     Just  how  the  injury  to  plaintiff 
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was  produced,  no  one  can  tell.  He  was  found  at  the  bottom 
of  the  culvert,  when  the  train  was  stopped,  severely  injured. 
How  he  got  out  of  the  car  is  one  of  the  questions  in  the  case. 
He  must  have  gone  out,  voluntarily,  either  before  or  after  tlie 
accident,  or  else  he  Avas  thrown  out  by  the  violence  of  the 
motion  of  the  cars.  The  latter  theory  is  the  one  insisted  up- 
on by  plainciflp;  but  this  theory  of  the  case  seems  almost 
incredible.  The  night  was  cold,  and  all  the  witnesses  agree 
the  doors  and  windows  of  the  car  were  closed.  When  it  was 
discovered  the  cars  were  off  the  track,  the  conductor  enjoined 
it  upon  all  passengers  to  remain  in  their  seats.  No  one  saw 
plaintiff  leave  the  car.  He  has  no  recollection  himself  as  to 
how  he  got  off.  His  impression  is,  if  he  had  jumped  off  he 
Avould  have  remembered  it.  Why  he  would  be  more  likely 
to  remember  jumping  off  than  being  thrown  off  the  cars,  is 
not  easy  to  comprehend.  No  other  passenger  was  seriously  in- 
jured. We  are  inclined  to  adopt  the  view  the  jury  must  have 
taken  of  the  ease,  that  plaintiff  must  have  gone  out  of  the  car, 
either  just  before  or  after  it  was  discovered  to  be  off  the  track. 
His  seat  was  the  third  from  the  door,  and  it  is  unexplainable 
how  he  could  have  been  thrown  out  of  the  car,  however  vio- 
lent the  motion,  with  the  windows  and  doors  all  closed  just 
before  the  accident  happened.  If  he  attempted  to  leave  the 
car  after  it  was  discovered  it  was  off  the  track,  it  was  impru- 
dent in  the  extreme.  Had  he  remained  in  his  seat,  it  seems 
more  than  probable  he  would  have  sustained  no  injury. 

Although  plaintiff  has  suffered  very  great  injury,  we  see  no 
ground  on  which  to  base  a  recovery.  It  was  through  no  fault 
of  defendant,  or  its  agents  or  servants.  They  omitted  no 
duty  imposed  upon  them  by  law,  or  by  a  due  regard  for  the 
safety  of  passengers.  Everything  connected  with  the  train 
Avas  in  good  order,  and  it  was  managed  by  skillful  and  pru- 
dent operatives.  The  track  had  been  constructed  with  skill 
and  care,  and,  in  the  opinion  of  a  competent  engineer,  the 
road  was  as  safe  as  it  could  reasonably  be  constructed.  It 
was   patrolled,  at  frequent  intervals,  by  a  careful  inspector, 
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and  found  to  be  in  order,  with  no  defects  discoverable.  The 
injury  to  plaintiif  must,  therefore,  be  attributed,  if  not  to  his 
own  want  of  care  for  his  personal  safety,  to  one  of  those  acci- 
dents that  sometimes  occur  in  extreme  cold  weather,  which 
no  engineering,  however  skillful,  and  no  management,  how- 
ever observant,  could  foresee  or  guard  against. 

Perceiving  no  material  error  in    the  record,  the  judgment 

must  be  affirmed. 

Judgment  ajffirmed. 


Henky  B.  Funk 

V. 

Joseph  J.  iRoisrMOJsrGEE. 

1.  Abatement — defendant  sued  out  of  Ms  county.  Under  the  statute  in 
force  in  April,  1872,  a  plea  in  abatement  to  a  suit  brought  in  Morgan 
county,  where  the  defendant  was  served  in  Macon  county,  which  contains 
no  averment  that  he  was  not  a  resident  of  Morgan  county,  or  that  the  con- 
tract  was  not  made  therein,  is  bad  on  demurrer. 

2.  Stjmmons  to  foreign  county — what  law  governs.  Where  a  suit  was 
brought  before  the  Practice  act  of  1873  took  effect,  the  law  in  force  at  the 
time  the  suit  was  brought  was  held  to  govern  as  to  the  right  to  send  sum- 
mons to  another  county  for  service. 

Writ  of  Error  to  the  Circuit  Court  of  j\Iorgan  county ; 
the  Hon.  Cyrus  Epj-er,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Joseph  .J.  Ironmonger, 
against  Henry  B.  Funk.  The  suit  was  commenced  April  3, 
1872.  and  summons  issued  to  the  sheriflF  of  Morgan  county, 
which  was  returned  not  found.  An  alias  summons  issued 
August  31,  1872,  to  Morgan  county,  which  was  returned  not 
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served.  At  the  December  term,  1872,  on  motion,  it  was 
ordered  that  the  cause  be  continued  with  alias  summons  to 
Macon  county,  which  was  served  in  that  county  April  30, 
1873.  The  defendant,  at  the  next  term,  pleaded  in  abate- 
ment, to  which  plea  the  court  sustained  a  demurrer. 

Mr.  Wm.  H.  Barnes,  for  the  plaintiff  in  error. 

Messrs.  Morrison  &  Whiti.ock,  for  the  defendant  in  error. 

Per  Curiam:  This  suit  was  commenced  April  3,  1872,  by 
the  issuing  of  summons  out  of  the  circuit  court  of  Morgan 
county,  and  is  to  be  governed  by  the  statute  in  force  at  that 
time.  The  plea  in  abatement  contains  no  averment  that  the 
plaintiff  was  not  a  resident  of  that  county,  or  that  the  con- 
tract was  not  made  therein.  It  was,  for  that  reason,  bad,  and 
the  demurrer  to  it  was  properly  sustained.  The  judgment 
will  therefore  be  affirmed. 

Judgment  affirmed. 


Haggard  Bros. 


W.  &  T.  Smith. 

Practice — affidavit  with  declaration  so  as  to  require  affidavit  of  merits  to 
pleas.  The  affidavit  required  under  section  36  of  the  Practice  act  of 
1872  to  be  filed  with  the  declaration,  to  entitle  the  plaintiffs  to  judgment 
by  default  unless  the  defendant  will  file  an  affidavit  that  he  has  a  defense, 
etc.,  with  his  pleas,  may  properly  be  made  by  one  of  several  plaintiffs, 
and  will  be  sufficient  if,  in  connection  with  the  declaration,  it  shows  the 
nature  of  the  cause  of  action. 
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Appeat.  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tiptox,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  William  and  Thomas 
Smith,  partners,  against  David  D.  Haggard  and  John  W. 
Haggard,  partners  under  the  firm  name  of  Haggard  Bros,  and 
James  Grover,  upon  a  promissory  note.  Grover  was  not 
served  with  process.  William  Smith,  one  of  the  plaintiffs, 
made  the  following  affidavit,  which  was  filed  with  plaintiffs* 
declaration  : 

"William  Smith,  being  sworn  according  to  law,  on  oath 
says,  that  he  is  one  of  the  plaintiffs  in  the  above  entitled 
cause  now  pending  and  undetermined  in  the  circuit  court 
within  and  for  the  county  of  McLean,  and  State  of  Illinois ; 
that  said  defendants  in  said  cause  are  justly  indebted  to  the 
plaintiffs,  on  and  by  virtue  of  the  promissory  note  sued  on  in 
said  cause,  to  the  amount  of  $696.50 ;  that  said  amount  was, 
before  the  commencement  of  said  suit,  and  is,  due  to  plain- 
tiffs on  said  note  from  the  defendants  after  allowing  to  the 
defendants  all  their  just  credits,  deductions  and  set-offs. 

William  Smith." 

The  defendants.  Haggard  Bros.,  moved  to  strike  this  affida- 
vit from  the  files,  because  it  did  not  show  the  nature  of  the/ 
plaintiffs'  demand,  and  because  it  was  an  affidavit  of  only  one 
of  the  plaintiffs.  The  court  overruled  the  motion  and 
defendants  excepted.  Haggard  Bros,  then  filed  the  plea  of 
the  general  issue,  which  the  court  struck  from  the  files  on 
plaintiffs'  motion,  and  defendants  excepted.  The  court  then 
rendered  judgment  by  nil  dicit,  and  assessed  plaintiff's  dam- 
ages at  $717.75,  and  rendered  final  judgment  for  that  sum 
and  costs,  from  which  judgment  Haggard  Bros,  appealed. 

Mr.  W.  M.  Hatch,  for  the  appellants. 

Messrs.  Weldon  &  Benjamin,  for  the  appellees. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

Thi-s  was  a.ssnmpsit,  brouoht  in  Januurv,  ISTo.  upon  a 
promissory  note.  One  of  the  phiintiflTs  made  an  affidavit 
under  the  36th  section  of  the  Practice  act  of  1872,  which  was 
filed  with  the  declaration.  The  defendant  served  fiiiling'  to 
file  any  affidavit  of  merits,  judgment  by  default  was  entered 
and  the  damages  assessed  by  the  court. 

The  points  made  are  frivolous.  The  affidavit  was  properlv 
made  by  one  plaintiff,  and  is  sufficiently  definite,  when  taken 
in  connection  with  the  declaration.  Neither  j^arty  requiring 
a  jiirv.  the  damages  were  properly  assessed  by  the  court  under 
section  40,  Laws  1871-2,  p.  344. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affii'vied. 


William  B.  Gilkerson 

V. 

Hakkiet  B.  Scott. 

1.  Appeal — trial,  whether  de  novo — drainage  act.  Under  the  Drainage 
act  of  1871,  on  an  appeal  from  the  proceedings  to  the  county  court,  a 
trial  de  novo  may  be  had;  but  on  appeal  from  the  countj-  to  the  circuit 
court,  a  trial  de  novo  is  not  given. 

2.  Same — act  relating  to,  construed.  The  present  law,  R.  S.  1874,  p. 
344,  §  187,  which  provides  that  appeals  from  the  county  to  the  circuit  court 
shall  be  tried  de  novo,  has  no  application  to  appeals  taken  before  such  law 
took  effect. 

3.  Drainage — referring  cause  back  to  commissioners.  Section  14  of  the 
Drainage  act  of  1871,  which  provides  for  referring  back  to  the  commis- 
sioners of  highways  their  report  for  amendment,  relates  to  the  time  of 
hearing  upon  the  question  of  confirmation  of  the  report.  The  court  has 
no  power  to  make  such  order  after  the  jury  have  reported,  whose  action 
is  based  upon  the  report  of  the  commissioners. 
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4.  Same — waiver  of  defective  notices  by  appearance.  Objections  to  defec- 
tive notices  in  proceedings  under  the  Drainage  act  will  be  waived  b)'  sub- 
sequent appearance. 

5.  It  is  a  fatal  irregularity  at  the  meeting  of  the  jury  to  correct  their 
assessment  of  damages  and  benefits,  at  which  they  are  to  hear  objections 
and  evidence,  to  select  a  new  juror  in  place  of  one  who  acted  in  making 
the  preliminary  assessment,  but  who  failed  to  attend  on  the  sec^id  meeting; 
and  a  party  who  does  not  appear  at  such  latter  meeting  does  not  waive 
the  irregularity. 

6.  Same — each  tract  must  he  assessed  according  to  benefits.  It  is  error  to 
assess  the  whole  of  the  expense  of  making  a  drain  and  the  costs  of  the 
proceeding  upon  one  tract  of  land,  leaving  another  benefited  not  charged 
with  its  proportionate  share. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

This  was  a  petition  by  William  B.  Gilkerson,  filed  before 
a  justice  of  the  peace,  for  a  drain  over  the  lands  of  the  peti- 
tioner and  Harriet  B.  Scott,  the  defendant.  After  the  report 
of  the  commissioners  of  highways,  and  the  confirmation  of 
the  assessment  of  the  jury,  the  defendant  appealed  to  the 
county  court.  The  county  court,  on  motion,  dismissed  the 
proceeding,  and  the  petitioner  appealed  from  this  order  to  the 
circuit  court.  The  circuit  court  refused  to  refer  the  matter 
back  to  the  commissioners  of  highways  or  try  the  cause  de 
novo,  but  tried  the  cause  on  the  record,  and  found  for  the 
defendant,  and  the  petitioner  appealed  to  this  court.  The 
main  facts  appear  in  the  opinion. 

Mr.  Calvin  H.  Frew,  and  Mr.  M.  H.  Cloud,  for  the 
appellant. 

Messrs.  Pollock  &  Sample,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  commenced  by  petition  before  a  jus- 
tice of  the  peace  of  Ford  county,  on  the  31st  day  of  Septem- 
ber, 1873,  for  the  construction  of  a  drain,  under  the  Drainage 
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act  of  1871,  Laws  1871-72,  p.  356.  On  the  hearing  of  the 
petition  and  finding  in  its  favor,  the  justice  of  the  peace 
directed  the  commissioners  of  highways  of  the  proper  town 
to  lay  out  and  construct  the  drain.  The  commissioners  pro- 
ceeded in  the  performance  of  their  duties  and  made  their 
report,  finding  that  the  proposed  work  could  be  done  at  a 
cost  and  expense  less  than  the  benefits  to  the  lands  to  be 
affected.  The  report  was  confirmed  and  a  jury  impanneled 
for  the  assessment  of  damages  and  benefits,  who  made  their 
report  finding  benefits  to  appellant's,  the  petitioner's,  land, 
$40;  damages,  nothing;  amount  of  ditch  theretofore  made  on 
his  land,  $2.50.  Benefits  to  appellee's  land,  $150 ;  damages, 
nothing;  amount  of  ditch  theretofore  made  on  her  land,  worth 
to  the  owner  $15,  allowing  and  estimating  the  cost  of  making 
the  rest  of  the  drain  to  be  $15,  and  the  probable  costs  of  the 
court  proceedings,  to  be  paid  by  her,  $135. 

Upon  the  subsequent  meeting  of  the  jury,  before  the  jus- 
tice, for  the  correction  of  their  assessment,  on  the  4th  day  of 
March,  1874,  they  amended  and  confirmed  their  assessment 
of  damages  and  benefits  and  costs,  finding  the  balance  of  bene- 
fits to  the  land  of  appellant  to  be  $37.50,  and  the  balance  of 
benefits  to  appellee's  land  to  be  $135,  which  the  justice 
charged  to  be  a  tax  on  her  land.    The  total  costs  were  $121.15. 

On  the  7th  day  of  March,  1874,  defendant,  Scott,  appellee 
here,  took  an  appeal  to  the  county  court.  At  the  July  term, 
1874,  of  the  county  court,  the  court,  on  motion  of  the  defend- 
ant, Scott,  dismissed  the  cause,  and  the  petitioner,  Gilkerson, 
appealed  to  the  circuit  court  of  Ford  county.  At  the  August 
term,  1874,  of  the  circuit  court,  the  court  heard  the  cause  and 
found  and  rendered  judgment  in  favor  of  the  defendant, 
whereupon  the  petitioner,  Gilkerson,  appealed  to  this  court. 

It  is  assigned  for  error  that  the  circuit  court  refused  to  try 
the  cause  de  novo. 

Section  26  of  the  Drainage  act  provides  that,  after  the 
assessment  roll  of  the  jury  has  been  corrected  by  the  county 
court,  if  necessary,  the  court  shall  confirm  the  same  and  cause 
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it  to  be  spread  upon  the  records,  from  which  an  appeal  or 
writ  of  error  will  lie;  a  diiFerent  section  providing  that 
appeals  may  be  taken  from  the  final  judgment  of  the  justice 
of  the  peace  to  the  county  court  in  the  same  manner  as  appeals 
may  be  taken  from  the  findings  of  the  jury  in  cases  com- 
menced in  the  county  court. 

We  are  of  opinion  that  section  26  does  not  contemplate  a 
trial  de  novo  on  appeal.  The  appeal  is  given  in  conjunction 
with  a  writ  of  error.  Trials  de  novo  are  not  had  on  writs  of 
error.  On  the  appeal  to  the  county  court  a  trial  de  novo 
might  be  iiad  in  that  court,  as  in  other  cases  of  appeal  from 
justices  of  the  peace;  but  not  so,  we  think,  in  the  circuit 
court,  on  appeal  to  that  court  from  the  decision  of  the  county 
court. 

The  provision  of  the  present  County  Court  act,  Rev.  Stat. 
1874,  p.  344,  sec.  187,  giving  appeals  merely,  from  the  county 
court  to  the  circuit  court,  and  that  upon  appeal  the  case  shall 
be  tried  de  novo,  does  not  govern,  we  think,  as  that  act  did 
not  take  effect  until  July  1,  1874,  and  the  appeal  to  the  cir- 
cuit court  was  taken  previously  to  that  time;  and  section  189 
of  the  act  provides  that  county  courts  shall  have  power  to 
render  judgment,  etc.,  in  any  cause  of  which  they  may  have 
had  jurisdiction  previous  to  the  taking  effect  of  the  act,  and 
that  appeals  and  writs  of  error  may  be  prosecuted  from  such 
judgments,  etc.,  thus  indicating  that,  with  respect  to  all  causes 
previously  in  the  county  courts,  the  former  practice  as  to 
appeals  and  writs  of  error  should  prevail. 

This  assignment  of  error  substantially  includes  the  2d,  3d, 
4th  and  5th  ones,  so  that  the  latter  afe  sufficiently  disposed 
of  by  what  has  already  been  said. 

Appellant  made  a-  motion  in  the  circuit  court  to  refer  the 
cause  back  to  the  commissioners,  which  the  court  overruled, 
and  this  is  assigned  for  error. 

Section  14  of  the  Drainage  act,  which  provides  for  referring 
back  to  the  commissioners  their  report  for  amendment,  relates 
to  the  time  of  hearing  upon  the  question  of  the  confirmation 
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of  the  report.  The  court  has  no  power  to  make  such  order 
after  the  jury  have  reported,  whose  action  is  based  upon  the 
report  of  the  commissioners,  and  it  being  only  until  after 
the  confirmation  of  the  report  that  the  jury  are  impanneled. 

The  further  error  assigned  is,  the  rendering  judgment  in 
favor  of  the  defendant. 

Various  objections  are  taken  to  the  proceedings  before  the 
justice  of  the  peace,  which  are  insisted  upon  as  rendering 
them  illegal  and  void  on  their  face.  Several  of  them  we  do 
not  consider  tenable,  as  some  in  relation  to  defect  of  notices 
in  different  stages  of  the  proceedings,  which  we  regard  as 
waived  by  subsequent  appearance.  But  we  are  of  opinion 
that  there  is  one  fatal  defect  in  the  proceedings,  in  the  call- 
ing of  a  new  juror  at  the  time  of  hearing  for  confirmation  of 
the  jury's  assessment. 

The  statute  provides  that,  when  the  jury  shall  have  com- 
pleted their  assessment  of  damages  and  benefits,  they  shall  fix 
a  time  and  place,  giving  ten  days'  notice,  when  and  where  they 
will  attend  for  the  correction  of  their  assessment.  At  this 
time  the  jury  are  to  hear  objections,  receive  evidence,  and 
make  such  alterations  of  their  previous  assessment  as  shall 
seem  to  them  just;  and  upon  the  assessment  being  found  cor- 
rect, or  being  corrected  upon  the  liearing,  the  jury  shall  con- 
firm the  assessment,  and  from  this  confirmation  by  the  jury 
of  their  assessment  a  right  of  appeal  is  given. 

At  the  time  of  hearing  for  confirmation  of  the  assessment 
which  had  been  made  by  the  jury,  one  of  the  jurors  failed  to 
appear,  and  a  new  juror  was  summoned  and  placed  upon  the 
jury.  Appellant  was  present,  introiluced  evidence  of  witnesses, 
and  the  jurors,  after  hearing  the  evidence, confirmed  the  asse^s- 
raent  which  had  previously  been  made.  Appellee  was  not 
present,  and  so  did  not  waive  the  irregularity  by  appearance 
and  acquiescence.  The  jury,  in  making  their  original  assess- 
ment, go  upon  the  land  to  be  affected  and  examine  it.  Tin's 
is  not  done  upon  the  hearing  for  confirmation.     So  that  this 

new  juror   had   not   the    benefit   of  the  others,  of  a  personal 
33 — 76th  III. 
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examination  of  the  land.  The  original  assessment  is  incom- 
plete, until  its  confirmation  has  been  acted  upon  and  had,  the 
confirmation  being  the  final  act  in  the  making  of  a  complete 
assessment.  The  original  assessment  and  the  confirmation 
are  parts  of  one  thing,  and  the  same  persons  should  act  in  the 
making  of  both.  It  may  have  been  the  influence  of  the  new- 
juror  which  prevented  a  correction  of  the  assessment  in  favor 
of  appellee.  Or,  had  the  old  juror  been  in  his  place  upon 
the  jury,  his  influence  might  have  secured  such  a  correction. 
It  is  sufficient,  however,  as  a  fatal  irregularity,  that  the  con- 
firmation, and  hearing  therefor,  were  by  and  before  a  dif- 
ferent body,  in  part,  from  that  which  made  the  assessment. 

The  entire  cost  of  the  work  and  expenses  of  the  proceeding 
seem  to  have  been  placed  upon  the  land  of  appellee,  while  the 
statute  provides,  in  section  18,  that  in  no  case  shall  any  tract 
of  land  be  assessed  in  a  greater  amount  than  its  proportionate 
share. 

The  jury,  in  their  assessment,  estimated  the  cost  of  making 
the  drain  to  be  $15,  and  the  probable  costs  of  the  court  pro- 
ceedings, to  be  paid  by  appellee,  $135.  The  confirmed  assess- 
ment finds  the  balance  of  benefits  to  appellee's  land  to  be 
$135,  and  the  justice  of  the  peace  then  charges  that  to  be  a 
tax  on  her  land.  The  total  costs  are  stated  to  be  $121.15. 
The  balance  of  benefits  to  appellant's  land  is  found  to  be 
$37.50,  but  no  tax  is  charged  against  his  land,  nor  any  indi- 
cation in  the  proceedings  that  he  is  to  pay  any  part  of  the 
cost  or  expenses.  We  think  there  was  error  in  the  proceed- 
ings before  the  justice  of  the  peace,  in  disproportionately 
assessing  the  land  of  appellee. 

The  judgment  of  the  circuit  court  will  be  aflSrmed. 

Judgment  affirmed. 
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Dennis  Culliner 

V. 

John  H.  Nash. 

1.  BrUi  OF  EXCKPTiONS — must  show  oil  tJie  evidence — when.  Where  ;i 
bill  of  exceptions  fails  to  state  that  it  contains  all  the  evidence,  this  court 
will  noi  examine  to  see  if  that  which  appears  in  the  record  does  sustain 
the  verdict. 

2.  Same — making  of,  a  judicial  act.  The  making  of  a  bill  of  exceptions 
is  a  judicial  act,  and  can  not  be  delegated.  Therefore  a  certificate  of  one 
styling  himself  "reporter,"  that  the  bill  contains  all  the  evidence,  will 
not  be  considered.    The  judge  alone  can  certify  to  such  fact. 

Appeal,  from  the  Circuit  Court  of  \la.son  county;  the 
Hon.  LY>rAX  Lacey,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  John  H.  Nasli 
against  Dennis  Culliner.  upon  a  promissory  note.  The  plain- 
tiff recovered  judgment,  and  the  defendant  appealed. 

Messrs.  Fuli.ekton  &  Rogers,  for  the  appellant. 

Messrs.  Dearborn  &  CampbeIvT.,  and  Mr.  John  W.  Pit- 
man, for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  questions  discussed  by  appellant  depend  entirely  upon 
what  the  evidence  was  in  the  court  below.  It  has  been  many 
times  declared  by  this  court,  that  where  the  bill  of  exceptions 
fails  to  state  that  it  contains  all  the  evidence,  we  will  not 
examine  to  see  whether  that  which  appears  in  the  record  does 
sustain  the  verdict.  The  bill  of  exceptions  in  this  record  fails 
to  state  that  it  contains  all  the  evidence  given  on  the  trial. 
There  is  a  certificate  to  that  effect,  signed  by  one  Watson, 
who  styles  himself  "reporter."  We  are  aware  of  no  law 
authorizing  such  a  certificate  to  be  accepted  by  us,  in  lieu  of 
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the  propel'  statement  in  the  bill  of  exceptions,  signed  by  the 
judge.  We  have  no  doubt  that  this  individual  may  be  a  man 
of  truth  and  respectability,  still  the  law  gives  him  no  power 
to  usurp  the  province  of  the  judge,  and  certify  to  us  what 
evidence  was  given.  If  the  judge  knew  that  the  evidence,  as 
taken  down  by  the  reporter,  was  correctly  reported  and  copied 
in  the  bill  of  exceptions,  it  was  for  him  and  not  the  reporter 
to  so  certify.  The  making  of  the  bill  of  exceptions  is  a  judi- 
cial act,  and  it  can  not  be  delegated.  Emerson  v.  Clark,  2 
Scam.  489. 

Tlie  judgment  is  affirmed. 

Judgment  affirmed. 


JoH]^  Welboen  et  al, 

V. 

The  People  of  the  State  of  Illhstois. 

1.  Practice — time  of  objecting  to  evidence.  If  a  recognizance  is  vari- 
ant from  that  described  in  the  scire  facias,  the  defendant  must  make  the 
objection  at  the  time  it  is  offered  in  evidence.  If  the  objection  is  not 
urged  in  the  circuit  court,  it  can  not  be  in  this  court. 

2.  Pleading — averment  against  the  record.  It  is  a  maxim  in  law  that 
there  can  be  no  averment  in  pleading  against  the  validity  of  a  record, 
although  there  may  be  against  its  operation.  Therefore,  pleas  to  a  scire 
facias  upon  a  recognizance,  which  attempt  to  question  the  verity  of  the 
record,  are  bad  on  demurrer. 

3.  RECOGNiZANCE^owe?'  of  sheriff  to  take.  The  power  of  a  sheriff  to 
take  a  recognizance  from  a  person  who  is  indicted,  is  not  limited  to  the 
time  of  making  the  arrest,  but  he  may  take  the  same  at  any  time  after  he 
has  committed  such  person  to  jail. 

4.  Evidence — to  contradict  record.  Where  the  record  shows  that  a 
recognizance  of  a  prisoner  was  taken  and  approved  by  the  sheriff,  parol 
evidence  is  inadmissible  to  contradict  it,  or  to  show  that  when  the  same 
was  filed  there  was  no  approval  on  it. 

Appeal  from   the  Circuit    Court  of  Shelby  county ;    the 
Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 
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Messis.  MouLTOX  &  Chaffee,  for  the  appellants. 

Mr.  L.  B.  Steveksox,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  rendered  in  the  circuit 
court  of  Shelby  county,  on  a  proceeding  by  scire  facias  upon 
a  recognizance,  entered  into  before  a  sheriff,  by  William  Spi- 
cer  as  principal,  and  John  Welborn  as  surety. 

At  the  February  term,  1869,  of  the  circuit  court  of  Shelby 
county,  an  indictment  Avas  presented  by  the  grand  jury  against 
Spicer,  for  larceny.     The  court  fixed  the  bail  at  $300. 

On  the  19th  day  of  August,  1869,  Spicer  was  arrested  on  a 
capias  by  the  sheriff,  and  in  default  of  bail  he  was  committed 
to  jail. 

On  the  19th  day  of  October,  after  the  arrest,  Spicer  entered 
into  the  recognizance  before  the  sheriff,  w-ith  Welborn  as  his 
surety,  to  appear  at  the  next  terra  of  the  circuit  court. 

The  recognizance  was  accepted  by  the  sheriff,  Spicer  dis- 
charged from  jail,  and  it  was  filed  with  the  clerk  of  the  cir- 
cuit court,  and  became  a  record. 

At  the  next  term  of  the  circuit  court  Spicer  failed  to  appear, 
and  a  forfeiture  of  the  recognizance  was  taken. 

The  first  point  relied  upon  by  appellant  to  secure  a  reversal 
of  the  judgment  is,  that  there  is  a  variance  between  the  sdre 
facias  and  the  recognizance  ;  that  it  is  averred  in  the  scire 
facias  that  the  defendants  jointly  and  severally  acknowledged 
themselves  to  owe  and  be  indebted,  and  the  recognizance 
offered  in  evidence  shows  that  the  obligation  of  defendants 
was  joint  only. 

We  do  not  consider  that  we  would  do  violence  to  the  lan- 
guage us€d  in  the  recognizance,  to  hold  it  to  be  a  joint  and 
several  obligation. 

But  if  it  be  true  that  the  variance  claimed  by  appellants 
in  fact  existed,  it  is  a  sufficient  answer  to  the  position  assumed, 
that  the  recognizance  was  offered  and  read  in  evidence  with- 
out objection. 
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The  scire  facias  is  to  be  regarded  as  a  declaration.  If  there 
was  a  variance  between  it  and  the  recognizance  offered  under 
it,  appellants  were  required  to  make  the  objection  at  the 
time  the  evidence  was  offered.  The  question  not  having  been 
raised  in  tlie  circuit  court,  but  urged  for  the  first  time  here, 
comes  too  late. 

The  next  question  urged  by  appellants  is,  that  the  court 
erred  in  sustaining  a  demurrer  to  the  third  and  fourth  pleas 
by  them  filed. 

It  is  said  in  Chitty  on  Pleading,  page  485  :  "It  is  a  maxim 
in  law  that  there  can  be  no  averment  in  pleading  against  the 
validity  of  a  record,  although  there  may  be  against  its  oper- 
ation." 

Each  of  these  pleas  attempted  to  question  the  verity  of  the 
record  of  the  circuit  court  of  Shelby  county.  AVe  understand 
the  law  to  be  well  settled,  that  the  record  imports  absolute 
verity,  and  no  averment  can  be  taken  against  it.  For  this 
reason  the  pleas  were  bad,  and  the  demurrer  properly  sus- 
tained. Stephen  on  Pleading,  158  ;  People  v.  Watkins,  19 
111.  118  ;  Johyison  v.  The  People,  31  111.  472. 

It  is,  however,  insisted,  that  the  sheriff  had  no  power  to 
take  the  recognizance,  and  that  it  was  not  approved  by  him. 

It  is  provided  in  section  1,  page  202,  Gross :  "That  the 
circuit  court,  where  an  indictment  shall  be  found,  shall  make 
an  order  fixing  the  amount  of  bail,  which  shall  be  indorsed 
on  the  process  by  the  clerk;  and  the  sheriff  or  officer  who 
shall  arrest  the  indicted  person,  shall  let  such  person  to  bail 
upon  his  entering  into  recognizance,  which  recognizance  shall 
be  signed  by  the  persons  entering  into  the  same,  and  certified 
by  the  officer  taking  the  same." 

Under  this  provision  of  the  statute  it  is  not  pretended  that 
the  sheriff,  when  he  made  the  arrest  of  Spicer,  did  not  have 
authority  to  admit  him  to  bail,  but  it  is  insisted  that  after  the 
arrest  and  commitment  of  the  prisoner  to  jail  the  sheriff  had 
no  power  to  take  bail. 
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We  do  not  think  a  proper  construction  of  the  statute  would 
limit  the  power  of  the  sheriff  to  the  time  of  arrest  to  admit  to 
bail.  The  statute  does  not  so  read — it  is  more  comprehensive 
in  its  terms. 

We  are  unable  to  perceive  any  good  reason  for  placing  the 
construction  upon  the  statute  contended  for  by  appellants. 

If  the  sheriff  was  competent  to  exercise  the  power  of  taking 
bail  when  he  arrested  a  prisoner  upon  a  capias,  we  fail  to 
perceive  any  reason  why  he  can  not  discharge  the  duty  with 
as  much  fidelity,  and  as  satisfactory  to  the  public,  after  he 
has  placed  the  prisoner  in  jail  as  before. 

In  case  of  Sloan  v.  The  People,  23  111.  77,  it  was  held,  where 
a  person  was  indicted  while  in  jail,  and  the  amount  of  bail 
had  been  fixed  by  the  court,  and  after  the  adjournment  of 
court,  that  the  sheriff  had  power  to  admit  the  prisoner  to  bail, 
although  he  had  not  made  the  arrest  and  held  no  capias. 

If,  as  was  held  in  that  case,  the  sheriff  could  admit  to  bail 
where  he  had  not  made  the  arrest  and  held  no  capias,  cer- 
tainly his  power  could  not  be  disputed  in  the  case  before  us. 

In  regard  to  the  position  that  the  recognizance  was  not 
approved  by  the  sheriff,  that  question  was  settled  by  the 
record,  which  showed  the  taking  and  approval  of  the  bond, 
and  that  it  was  filed  and  became  a  matter  of  record. 

The  evidence  of  appellants,  that  after  the  recognizance  had 
been  filed  in  the  office  of  the  clerk  of  the  circuit  court,  the 
approval  of  the  sheriff  had  not  been  indorsed  upon  the  bond, 
could  not  impeach  the  record. 

Tue  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  ajii-med. 
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The  Meechakts'  Despatch  Teaistspoetation  Co. 

V. 

Moses  Kahn  et  al. 

1.  Common  carrier — duty  as  to  route.  It  seems  that  the  duty  of  a 
common  carrier,  in  the  absence  of  any  special  contract,  is  to  transport  the 
property  to  the  place  of  destination  by  the  most  usual,  safe,  direct  and 
expeditious  route,  and  failing  in  any  of  these,  unless  prevented  by  inev- 
itable accident,  he  must  be  held  liable  for  loss. 

2.  Same — destruction  hy  fire  not  necessarily  inevitable  accident.  Where 
the  common  carrier  received  goods  at  Worcester,  Mass.,  to  transport  to  the 
consignees  at  Mattoon,  111.,  and  carried  them  by  way  of  Chicago  instead  of 
the  most  usual  and  direct  route  by  way  of  Indianapolis,  and  while  stored 
in  Chicago  awaiting  a  reshipment  they  were  destroyed  by  the  great  fire 
on  the  9th  of  October,  1871 :  Held,  that  the  carrier  was  not  excused  from 
liability  on  the  ground  of  inevitable  accident,  as  there  was  no  compul- 
sion to  take  the  goods  through  Chicago. 

3.  Same — general  rule  of  liability.  Where  a  transportation  company 
receives  goods  for  transportation,  they  assume  all  the  duties  of  common 
carriers,  and  their  liability  must  be  determined  by  the  obligations  which 
are  imposed  upon  that  character  of  bailees.  And  the  rule  is,  that  such 
persons  are  insurers  against  every  loss  except  when  occasioned  by  the  act 
of  God  or  the  enemies  of  the  country. 

4.  Same — liability  does  not  terminate  until  goods  have  reached  their  des- 
tination. Wliere  common  carriers  take  goods  being  transported  by  them, 
from  the  cars,  and  place  them  in  a  warehouse  for  reshipment,  and  they 
are  there  destroyed  by  fire,  the  goods  still  being  in  transit,  their  liability 
as  insurers  continues,  and  they  are  liable.  Their  liability  as  insurers  does 
not  terminate  until  the  goods  have  reached  their  destination  and  have 
been  stored  in  a  safe  warehouse. 

Appeal  from  the  Circuit  Court  of  Coles  county ;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

This  was  an  action,  commenced  by  Moses  Kahn,  Mark 
Kahn  and  Felix  Kahn,  against  the  Merchants'  Despatch 
Transportation  Company,  before  a  justice  of  the  peace,  and 
taken  by  appeal  to  the  circuit  court,  to  recover  for  the  loss  of 
two  cases  of  boots  shipped  at  Worcester,  in  the  State  of  Mas- 
sachusetts, to  the  plaintiifs  at  Mattoon,  in  the  State  of  Illi- 
nois.    The  cause  was   tried    at   the    May  term,   1874,  of  the 
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Coles  circuit  court,  and  a  judgment  rendered  in  favor  of  the 
plaintiff!^  and  against  tlie  defendant  for  $116  and  costs  of  suit. 
To  reverse  tiiis  judgment  the  defendant  appealed. 

Mr.  O.  B.  FiCKLiN,  and  Mr.  Jamks  W.  Cratg,  for  the  ap- 
pellants. 

Mr.  Horace  S.  Clark,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears,  from  the  record  in  this  case,  that,  on  October 
the  2d,  1871,  appellants  received  at  Worcester,  Massachusetts, 
two  packages  of  goods  to  be  transported  to  appellees  at  Mat- 
toon,  in  this  State.  It  seems  they  reached  Chicago  and  were 
placed  in  a  warehouse,  it  is  contended,  and  were  destroyed  by 
the  fire  of  the  9th  of  that  month.  Refusing  to  pay  for  the  loss, 
appellees  brought  suit  before  a  justice  of  the  peace,  where  they 
recovered  a  judgment,  but  the  case  was  removed  to  the  cir- 
cuit court  by  appeal,  where  a  trial  was  had  with  like  result, 
and  the  record  is  brought  to  this  court  on  appeal  and  errors 
assigned. 

It  is  contended  that  the  goods  having  been  destroyed  by 
fire,  the  company  are  excused  from  their  delivery.  When 
they  received  the  goods  for  transportation,  they  assumed  all 
of  the  duties  of  common  carriers^  and  their  liability  must  be 
determined  by  the  obligations  which  are  imposed  upon  that 
class  of  bailees.  And  the  rule  is,  that  such  persons  are  insur- 
ers against  everything  but  the  acts  of  God  or  the  enemies  of 
the  country. 

It  is  urged,  that  the  fire  which  destroyed  the  goods  is  of 
the  former  character  of  excuses.  This,  we  think,  is  not  cor- 
rect. There  was  no  compulsion  on  the  company  to  ship  the 
goods  by  the  way  of  Chicago.  In  fact,  the  evidence  shows 
that  a  number  of  previous  shipments  from  the  same  place  or 
its  vicinity  ha  1  li'  en  mide  b>  the  way  of  Indianapolis,  and 
not  coming  through  Chicago,  a. id  i!i;t  this  was  the  nearer  and 
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more  expeditious  route  for  their  transportation.  Had  they 
shipped  the  goods  by  the  way  of  Indianapolis,  as  they  had 
previously  shipped  other  goods  to  these  parties,  the  loss  would 
not  have  occurred. 

Even  if  it  was  proved  that  the  goods  had  been  taken  from 
the  cars  and  placed  in  a  warehouse  awaiting  reshipraent  to 
Mattoon,  still  they  were  in  transit,  and  the  liability  of  insur- 
ers continued.  Western  Tra7isportatio7i  Co.  v.  Newhall,  24  111. 
466.  The  liability  of  insurers  does  not  terminate  until  the 
goods  have  reached  their  destination  and  they  have  been 
stored  in  a  safe  warehouse.  There  is  no  pretense  that  such 
was  the  fact  in  this  case. 

It  seems  that  the  undertaking  of  a  common  carrier,  in  the 
absence  of  any  special  contract,  is  to  transport  the  property 
to  the  place  of  destination  by  the  most  usual,  safe,  direct  and 
expeditious  route.  Failing  in  any  of  these,  unless  prevented 
by  inevitable  accident,  he  must  be  held  liable  for  loss. 

We  can  see  nothing  in  this  case  that  should  relieve  appel- 
lants from  the  liability  of  common  carriers. 

The  evidence  sustains  the  verdict,  and  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 


Leonard  Moeeis 

V. 

The  Indianapolis,  Bloomington  and  Western 
Railway  Company 

Revocation — of  license,  for  breach  of  conditions  subsequent.  Where  the 
owner  of  laud  executed  an  agreement  with  a  railway  company,  which 
constituted  not  only  an  irrevocable  license  to  enter  and  occupy  a  part  of 
the  same  as  a  right  of  way,  but  obligated  the  owner,  so  soon  as  the  road 
was  finally  located  and  built,  to  convey  to  the  company  the  right  of  way 
of  fifty  feet  on  each  side  of  the  center  of  the  road,  it  was  held,  that  the  fail- 
ure of  the  company  to  perform  conditions  subsequent  contained  in  the 
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agreement,  such  as  fencing,  etc.,  furnished  no  ground  for  the  revocation 
of  the  license  under  which  the  company  entered  and  constructed  its  road, 
as  complete  indemnity  in  damages  were  recoverable  therefor  in  an  action 
at  law,  and  therefore  the  owner  could  not  recover  possession  of  the  right 
of  way  in  ejectment  for  breach  of  such  conditions. 

Appeal  from  the  Circuit  Court  of  McLean  county  ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellant. 

Mr.  C.  W.  Fairbanks,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  in  ejectment  to  recover  a  strip  of 
land  100  feet  in  width,  being  the  right  of  way  on  which  de- 
fendant's road-bed  is  constructed  through  a  tract  of  land 
owned  by  plaintiff.  No  question  is  made  that  plaintiff  was 
the  original  owner  of  the  land. 

Prior  to  the  construction  of  the  railroad,  he  entered  into  a 
written  contract  with  the  "Dauville,  Urbana,  Blooraington 
and  Pekin  Railroad  Company,"  a  corporation  created  under 
the  laws  of  this  State,  and  which  has  since  been  consolidated 
with  the  Eastern  Division,  under  the  name  of  the  defendant 
company,  by  which  he  agreed,  in  consideration  the  railroad 
company  would  make  and  maintain  a  fence  on  each  side  of 
its  road  and  give  a  crossing,  in  case  it  should  locate  its  road 
across  his  land,  the  company  might,  "at  any  time,  enter  upon 
and  use  said  land  for  the  purpose  of  locating,  building,  oper- 
ating and  maintaining  said  railroad." 

Under  that  agreement  the  company  did  enter  upon  the 
land,  constructed  its  road,  and  has  operated  it  since  1870.  It 
constituted  not  only  an  irrevocable  licen.se  to  enter  and  occupy 
the  right  of  way  for  its  road-bed,  but  the  contract  obligated 
plaintiff  so  soon  as  the  road  was  finally  located  and  built  upon 
his  land,  to  convey  to  the  company  the  title  to  the  right  of 
way,  not  exceeding  fifty  feet  on  each  side  of  the  center  stake 
of  the  survey  of  the  road. 
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It  will  be  observed  the  conditions  contained  in  the  agree- 
ment, which  it  is  insisted  have  not  been  complied  with,  are 
all  conditions  subsequent.  If  broken,  complete  indemnity 
may  be  obtained  in  damages,  recoverable  in  an  action  at  law. 
The  fact  the  company  may  not  have  kept  all  its  covenants 
and  undertakings  contained  in  the  agreement  with  plaintiff, 
constitutes  no  ground  for  the  revocation  of  the  license  under 
which  the  company  entered  and  constructed  its  road. 

The  court  found  correctly,  and  its  judgment  must  be 
affirmed. 

Judgment  afii-med. 


Paulsen  B.  Bush 


William  Scott  et  al. 

1.  Homestead — as  against  purchase  money.  The  statute  is  plain  that 
no  homestead  right  can  exist  as  against  the  claim  for  the  purchase  money 
of  the  land  to  which  it  is  attached. 

2.  Where  a  party  purchased  several  parcels  of  land  for  $1300,  paying 
$500  down,  and  gave  a  mortgage  on  one  of  the  tracts  for  the  balance  of 
the  purchase  money,  and  on  sale  under  foreclosure  it  did  not  satisfy  the 
debt,  and  a  decree  was  taken  for  the  balance  under  which  another  of  the 
tracts  was  sold  on  execution,  it  was  held,  on  bill  in  chancery  by  the  pur- 
chaser  to  set  aside  the  sheriff's  sale  of  the  last  tract,  on  the  ground  that 
it  was  occupied  as  a  homestead,  that  the  bill  was  properly  dismissed  on 
demurrer,  as  there  was  no  homestead  right  as  against  the  purchase 
money  due  on  the  entire  purchase. 

Writ  of  Error  to  the  Circuit  Court  of  Edgar  county ; 
the  Hon.  Oliver  L.  Davis,  Judge  presiding. 

In  this  case,  the  plaintiff  in  error  purchased  of  Samuel 
Scott,  in  his  life  time,  the  S.  W.  S.  W.  7,  15  N.,  E.  10  W.,  the 
S.  E.  S.  W.  7, 15  K,  R.  10  W.,  except  15  acres  off  the  east  side, 
and  two  acres  for  a  cemetery,  also  S.  E.  S.E.  12,  15  N.,  11  W., 
for  the  sum  of  $]300,  paying  down  the  sum  of  $500,  and 
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giving  notes  for  $800  secured  by  a  mortgage  on  the  last 
named  tract.  After  the  death  of  Scott,  his  executors  obtained 
a  decree  of  foreclosure  of  the  mortgage,  under  which  the 
mortgaged  tract  was  sold.  The  sale  not  satisfying  the  debt, 
the  executors  obtained  judgment  against  the  plaintiff  in 
error  for  $631.52,  the  balance  due  on  the  notes  given  for  the 
purchase  money,  and  sold  the  other  lands  under  execution 
issued  thereon.  The  plaintiff  in  error  then  filed  this  bill  to 
have  the  latter  sale  set  aside,  on  the  ground  that  the  premises 
Avere  his  homestead.  The  court  below  sustained  a  demurrer 
to,  and  dismissed  the  bill,  from  which  decree  the  complainant 
below  prosecuted  this   writ  of  error. 

Messrs.  Boyle  &  Dyas,  for  the  plaintiff  in  error. 

Messrs.  Bishop  &  Jaquith,  for  the  defendants  in  error. 

Mr.  JusTic«   Breesk  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Edgar  circuit  court,  the 
scope  of  which  was  to  set  aside  a  sale  made  by  the  sheriff  of 
that  county,  of  certain  lands  therein,  on  the  allegation  that 
the  same  were  the  homestead  of  complainant. 

There  was  a  demurrer  to  the  bill  and  judgment  thereon  for 
the  defendants,  that  the  bill  be  dismissed.  The  record  is 
brought  here  by  writ  of  error,  and  this  decree  is  assigned  as 
error. 

The  allegation  on  which  the  claim  to  relief  is  based,  is 
founded  in  a  misconception  of  the  true  position  appellant 
occupies.  The  statute  is  plain  to  the  point  that  no  homestead 
right  can  exist  as  against  a  claim  for  the  purchase  money  of 
the  land  to  which  it  is  attached.  Sec.  3  of  the  Homestead  act 
expressly  provides  that  no  property  shall  be  exempt  from  sale 
for  a  debt  or  liability  incurred  for  the  purchase  or  improve- 
ment thereof.     Rev.  Stat.  1874,  p  497. 

The  foreclosure  of  the  mortgage  was  accompanied  by  a 
decree  for  the  amount  of  the  mortgage  money,  and  that  became 
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a  debt  due  mortgagee  which  his  executors  could  collect  by 
execution.  These  proceedings  were  not  in  the  nature  of  a 
proceeding  to  enforce  a  vendor's  lien.  That  exists  indepen- 
dent of  any  contract  and  can  be  enforced  only  in  equity. 

We  are  referred,  by  plaintiff  in  error,  to  the  case  of  Phelps 
V.  Conover,  25  111.  309,  as  bearing  on  this  case.  We  do  not 
perceive  the  resemblance.  Here  was  no  sale  of  the  note 
given  for  the  purchase  money  which  the  mortgage  was  exe- 
cuted to  secure,  and  given  up  to  the  maker  and  a  new  note 
taken.  This  proceeding  is  between  the  original  parties,  and 
that  the  note  and  mortgage  were  given  to  secure  the  purchase 
money,  is  not  denied.  There  is  no  foundation  for  the  claim 
of  a  homestead  right. 

The  decree  was  right,  and  it  must  be  affirmed. 

Decree  affirmed. 


Frederick  Bauman,  Admr. 

V. 

Mary  T.  Street  et  al. 

1.  Mabbibd  WOMEN — contracts  foT  necessaries,  at  common  law.  The  hus- 
band being  bound  to  provide  necessaries  for  his  wife  and  infant  children 
suitable  to  their  condition  in  life,  the  wife,  while  living  with  her  husband, 
by  the  common  law  can  not  bind  herself  by  contract  even  for  necessa- 
ries. 

2.  Same — under  statute  of  1861,  wife  ma/y  contract  respecting  her  separate 
property.  Where  the  marriage  takes  place  after  the  passage  of  the  Mar- 
ried Woman's  act  of  1861,  and  the  wife  had  property,  whether  real  or  per- 
sonal, belonging  to  her  at  the  time  of  the  marriage,  or  if,  during  coverture, 
she,  at  anytime  after  that  act  took  effect,  derives  property  from  any  person 
other  than  her  husband,  she,  in  either  case,  will  be  entitled  to  hold,  pos- 
sess and  enjoy  the  same  as  though  she  were  sole  and  unmarried,  and,  by 
implication,  has  the  legal  capacity  to  contract  with  reference  to  and  for 
the  benefit  of  such  separate  estate,  and  such  contracts  are  enforceable  at 
tew. 
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3.  Samb — contracts  of,  not  in  respect  to  tJieir  separate  property.  There 
doubtless  may  be  cases  when  the  wife  has  a  separate  estate  under  the  act 
of  1861,  and  her  contracts  are  not  in  relation  to  or  for  the  benefit  of  such 
estate,  that  although  such  contracts  would  not  fall  within  the  implied  legal 
capacity  conferred  bj'  the  statute,  3'et  if  they  were  made  for  her  own  per- 
sonal benefit,  upon  the  faith  and  credit  of  such  separate  estate,  they  might 
be  enforced  in  equity,  the  same  as  in  cases  where  the  wife,  independently 
of  the  statute,  had  a  separate  estate  in  equity  under  a  settlement. 

4.  Same — requisites  of  bill  to  enforce  their  contracts  in  equity.  In  order 
to  show  a  case  by  bill  in  equity  to  enforce  a  contract  of  a  married  woman 
entered  into  prior  to  the  act  of  1874,  the  bill  must  distinctly  show  that  she 
held  a  separate  estate  under  such  circumstances  as  would  clothe  her  with 
the  right  to  hold,  possess  and  enjoy  it  as  though  she  were  sole  and  unmar- 
ried, under  the  statute  of  1861,  or  show  a  settlement  giving  her  an  estate 
in  equity  without  reference  to  any  statute,  and  if  the  latter,  whether  the 
settlement  specifies  the  mode  and  manner  of  her  creating  a  charge  upon 
it,  and  what  that  mode  is. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county; 
the  Hon.  Joseph  Gilt.espie,  Judge,  presiding. 

This  was  a  bill  in  equity,  by  Conrad  Schaub  against  Mary 
T.  Street  and  her  husband,  Kennedy  Street.  The  bill  alleged 
that  the  defendants  were  indebted  to  complainant  in  the  sum 
of  $500  for  necessaries  bought  of  him  at  divers  times  by  the 
.said  Mary  T.  Street  between  June  1, 1867,  and  March  1,  1870, 
and  for  interest  on  accounts  for  said  necessaries  after  settle- 
ment, and  balance  agreed  on  by  said  Mary  T.  and  the  com- 
plainant ;  that  the  necessaries  were  charged  to  said  Mary  T. 
by  her  express  order  and  direction,  and  with  her  personal 
knowledge  of  the  same,  she  agreeing  at  the  time  of  the  pur- 
chase, and  subsequently,  to  pay  for  the  same  out  of  her  own 
separate  property,  the  complainant  refusing  to  give  credit  to 
the  husband,  understanding  him  to  be  insolvent,  and  under- 
standing and  believing  that  the  said  Mary  T.,  from  her  own 
statements,  was  the  owner  in  fee  of  a  large  farm  in  the  county 
of  Madison,  Illinois,  also  of  personalty  to  a  large  amount, 
and  that  she  and  her  family  were  in  absolute  want  and  need 
of  the  articles  so  bought;  that  the  said  Mary  T.  was  a  mar- 
ried woman,  and  was  married  at  the  time  of  the  sales  to  her, 
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and  was  the  wife  of  Kennedy  Street ;  and  that  said  Mary  T. 
had  been  frequently  requested  to  pay  said  indebtedness,  but 
refused  to  do  so,  and  also  refused  to  discover  and  set  forth 
what  such  real  and  personal  estate  was,  or  the  particulars 
whereof  the  same  consisted,  or  the  value  thereof,  or  how  the 
same  has  been  disposed  of  particularly.  The  prayer  of  the 
bill  was,  that  defendants  be  compelled  to  pay  complainant  the 
amount  so  due  him,  and  that  the  separate  property  of  the 
said  Mary  T.  be  subjected  to  the  payment  of  the  same,  etc. 

The  complainant  having  departed  this  life,  his  death  was 
suggested,  and  Frederick  Bauman,  his  administrator,  was  sub- 
stituted in  his  place.  The  court  sustained  a  demurrer  to  the 
bill,  and  ordered  its  dismissal,  and  the  administrator  prose- 
cuted this  writ  of  error. 

Mr.  David  Git.lespie,  for  the  plaintiff  in  error. 

Messrs.  Irwin  &  Krome.  for  tlie  defendants  in  error. 

Mr.  Justice  McAt.lister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  brought  in  the  Madison  circuit 
court,  by  Conrad  Schaub,  a  merchant  engaged  in  the  retail  of 
dry  goods  and  groceries,  against  Mary  T.  Street  and  Kennedy 
Street,  her  husband,  upon  an  account,  for  the  purpose  of 
charging  the  separate  property  of  the  wife  for  the  amount 
thereof,  the  same  being  for  necessaries  furnished  by  complain- 
ant out  of  his  store  to  the  defendants  wliile  living  together  as 
husband  and  wife. 

The  court  below  sustained  a  demurrer  to  the  bill,  and  com- 
plainant declining  to  amend,  a  decree  of  dismissal  was  entered, 
and  error  brought  to  this  court. 

At  law,  the  husband  is  bound  to  provide  necessaries  for 
his  wife  and  infant  children,  suitable  to  their  condition  in  life. 
The  wife,  while  living  with  her  husband,  can,  by  the  common 
law,  bind   herself  by   no  contract,  not   even   for   necessaries. 
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Cool-son  V.  Toole,  59  111.  515.  In  that  case,  and  the  rule  has 
been  followed  in  subsequent  cases,  it  was  held  that,  where  the 
marriage  was  after  the  Married  Woman's  act  of  1861,  and  the 
wife  had  property,  whether  real  or  personal,  belonging  to  her 
at  the  time  of  the  marriage,  or  if,  during  coverture,  she,  at 
any  time  after  the  act  went  into  force,  derived  property  from 
any  person  other  than  her  husband,  then,  in  either  case,  she 
was  entitled,  by  that  statute,  to  hold,  own,  possess  and  enjoy 
such  property  the  same  as  though  she  were  sole  and  unmar- 
ried; that  such  a  right  of  enjoyment  gave  her  a  capacity,  by 
implication,  to  contract  with  reference  to  and  for  the  benefit 
of  such  separate  estate;  that  the  right  itself  of  enjoyment  of 
the  estate,  being  conferred  by  statute,  it  was  a  legal  right,  and 
she  would  have  a  legal  estate  where,  nnder  the  same  circum- 
stances of  the  title,  an  unmarried  woman  would;  and  that  it 
followed  from  the  premises,  the  capacity  thus  given  by  impli- 
cation was  a  legal  capacity;  so  that  contracts  made  within  the 
limited  capacity  here  conferi-ed  would  be  enforceable  at  law. 

There  doubtless  niav  be  cases  where  she  has  a  separate 
estate  under  the  statute  of  1861,  and  her  contracts  are  not 
in  relation  to  or  for  the  benefit  of  such  separate  estate, 
that,  although  such  contracts  would  not  fall  within  the  implied 
legal  capacity  conferred  by  the  statute,  yet,  if  they  were  made 
for  her  own  personal  benefit,  upon  the  faith  and  credit  of  such 
separate  estate,  they  might  be  enforced  in  equity,  the  same  as 
in  cases  where  the  wife,  independently  of  the  statute,  had  a 
separate  estate  in  equity  under  a  settlement.  This  is  tlie  doc- 
trine announced  in  the  case  of  Coohson  v.  Toole,  supra,  and 
we  perceive  no  objection  to  it. 

If  this  bill  had  been  properly  framed  in  other  respects,  a 
question  might  arise  whether  a  contract  for  necessaries  for 
the  family,  which  the  husband  was  bound  to  furnish,  could 
be  regarded  as  for  hex  -personal  benefit.  As  this  case  must  be 
disposed  of  upon  other  grounds,  it  is  unnecessary  here  to  dis- 
cuss it. 

34— 76th  III. 
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In  order  to  show  a  case  by  bill  in  equity  to  enforce  the 
engagements  of  a  married  woman,  entered  into  prior  to  the 
act  of  1874,  it  must  be  distinctly  shown  by  the  bill,  that  she 
held  a  separate  estate  under  such  circumstances  as  would 
clothe  her  with  the  right  to  hold,  possess  and  enjoy  it,  as 
though  she  were  sole  and  unmarried,  under  the  statute  of 
1861,  above  referred  to;  or  to  show  a  settlement  giving  her 
an  estate  in  equity,  without  reference  to  any  statute. 

The  bill  in  this  case  shows  neither.  It  was  impossible  for 
the  court  below  to  have  intelligently,  and  upon  defined  prin- 
ciples, passed  a  decree  charging  the  separate  estate  of  the 
wife  upon  what  appeared  upon  the  face  of  the  bill.  Non  con- 
stat, the  only  interest  she  had  was  under  a  deed  of  settlement 
which  specified  the  mode  and  manner  in  which  she  should 
create  any  charge  upon  it.      Conkling  v.  Doul,  67  111.  355. 

The  decree  of  the  court  below  will  be  affirmed. 

Decree  affirmed. 


Enoch  Oomstock  et  al. 


James  S.  Hanjstah. 

1.  Assignee  of  note — negligence  in  inquiring  into  consideration  before 
purchase.  In  a  suit  by  the  assignee  before  maturity,  against  tlie  maker, 
upon  a  promissory  note,  where  a  failure  of  consideration  was  se<:  up,  aver- 
ring that  plaintiffs  had  notice  of  the  same,  the  court  modified  one  of  the 
plaintiff's  instructions,  by  adding  the  following:  "unless  the  jurj'  further 
believe  that  the  consideration  of  the  note  in  suit  was  for  the  sale  of  a 
patent  planter,  and  the  right  to  sell  the  same  under  conditions  named  in 
the  evidence,  and  that  the  plaintiffs,  or  their  agent,  at  the  time  of  the  pur- 
chase of  the  note,  had  notice  of  what  the  note  was  given  for ;  and  in  that 
event  it  would  be  the  duty  of  the  plaintiffs  to  use  a  higher  degree  of  dili- 
gence in  informing  themselves  of  the  consideration  of  such  note  than 
would  be  required  of  them  in  purchasing  ordinary  commercial  paper  not 
connected  with  patent-right  transactions:"  Held,  that  the  modification 
wa&  clearly  erroneous. 
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2.  S\}iK— effect  of  gross  negligence  in  purchasing  note  before  due.  Where 
a  person  takes  an_v  assignment  of  a  promissory  note  for  a  valuable  con- 
sideration, before  due,  and  is  not  guilty  of  bad  faith,  even  though  he  may 
be  guilty  of  gross  negligence,  he  will  hold  it  by  a  title  valid  against  the 
world,  and  it  will  not  be  subject  to  the  defense  of  failure  of  consideration 
in  his  hands. 

3.  A  parry  who  takes  commercial  paper  before  due  for  a  valuable  con- 
sideration, without  knowledge  of  any  defect  of  title  or  defense  to  it,  will 
take  a  good  title  unaffected  by  any  defense  going  to  its  consideration. 
Suspicion  of  the  defect  of  title,  or  knowledge  of  circumstances  which 
would  excite  such  suspicion  in  the  mind  of  a  prudent  man,  or  gross  neg- 
ligence  on  the  part  of  the  assignee  at  the  time  of  the  transfer,  will  not 
defeat  his  title,  or  let  in  a  defense  not  otherwise  admissible  against  it  in 
his  hands.     That  result  can  only  be  produced  by  bad  faith  on  his  part. 

4  In  a  suit  by  an  assignee  of  a  note,  taken  before  due,  for  a  valuable 
consideration,  without  knowledge  of  any  defense  against  the  maker,  it  is 
error  to  instruct  the  juiy  that  it  was  the  duty  of  the  plaintiff  to  exercise 
reasonable  diligence  and  caution  in  the  purchase  of  the  note,  to  ascertain 
if  any  defense  existed  to  it,  and  that  if  he  was  negligent  in  this  re- 
spect, and  took  the  same  under  circumstances  that  would  have  caused  a 
reasonably  prudent  man  to  inquire  about  it,  and  be  informed  as  to  its 
character,  then  it  makes  no  difference  whether  the  note  was  assigned  be- 
fore or  after  due,  and  is  subject  to  any  defense  that  may  have  been  proven. 

5.  Mere  negligence  on  the  part  of  an  assignee  of  negotiable  paper  is 
not  sufficient  to  deprive  him  of  the  character  of  a  bona  fide  holder.  There 
must  be  proof  of  bad  faith.  That  alone  will  deprive  him  of  that  char- 
acter. 

Appeal  from  the  Circuit  Court  of  Champaign  county  ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Enoch  Corn- 
stock,  Timothy  H.  Castle,  Frederick  Collins,  Samuel  H. 
Emory,  Jr.,  Chauncey  H.  Castle,  and  Henry  A.  Castle,  against 
James  S.  Hannah,  upon  a  promissory  note  given  by  the  de- 
fendant to  Geo.  W.  Kenworthy,  and  by  him  assigned  to  the 
plaintiffs.  The  defendant  pleaded  both  total  and  partial  fail- 
ure of  consideration,  and  that  plaintiffs  had  notice  of  the  same 
when  they  bought  the  note.  There  was  a  verdict  and  judg- 
ment for  the  defendant,  to  reverse  which  the  plaintiffs  prose- 
cute this  appeal. 
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Messrs.  Cunningham  &  Webber,  for  the  a]-)]icllants. 

Mr.  J.  S.  Wolfe,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  upon  a  promissory  note,  given  by  the 
defendant  to  one  George  W.  Kenworthy,  and  by  him  assigned 
to  the  plaintiffs. 

A  verdict  and  judgment  were  rendered  for  the  defendant 
in  the  court  below,  and  plaintiffs  appealed. 

On  the  trial  below,  plaintiffs  asked  an  instruction,  which 
the  court  gave,  with  the  following  modification,  plaintiffs  ex- 
cepting to  the  modification : 

"Unless  the  jury  further  believe  that  the  consideration  of 
the  note  in  suit  was  for  the  sale  of  a  patent  planter,  and  the 
right  to  sell  the  same  under  conditions  named  in  the  evidence, 
and  that  the  plaintiffs  or  their  agent,  at  the  time  of  the  pur- 
chase of  the  note,  had  notice  of  what  the  note  was  given  for ; 
and  in  that  event  it  would  be  the  duty  of  the  plaintiffs  to  use 
a  higher  degree  of  diligence  in  informing  themselves  of  the 
consideration  of  such  note  than  would  be  required  of  them  in 
purchasing  ordinary  commercial  paper,  not  connected  with 
patent-right  transactions." 

The  following  instructions  were  given  for  the  defendant: 

"The  court  instructs  the  jury  that,  in  this  case,  it  was  the 
duty  of  the  plaintiffs  to  employ  reasonable  diligence  and  cau- 
tion in  the  purchase  of  the  note  in  question,  to  ascertain  if 
any  defense  existed  to  the  note  before  they  purchased  the 
same. 

"The  court  further  instructs  the  jury,  that  a  party  purchas- 
ing a  promissory  note  in  good  faith  and  before  maturity,  is 
bound  to  make  such  inquiries  concerning  it  as  a  person  of 
ordinary  prudence  would  make  in  and  about  his  ordinary 
business. 

"If  the  jury  believe  from  the  evidence  that  the  plaintiffs 
bought  the  note  in  question  by  their  agent,  and  that  at  that 
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time  saifl  <agent  did  not  inquire  for  what  consideration  said 
note  was  given,  and  if  they  also  believe,  from  the  evidence, 
that,  at  the  time,  the  defendant  was  a  stranger  to  the  said  au-ent, 
and  resided  150  miles  from  where  said  note  was  bought  by 
the  plaintiffs,  then  the  jury  may  regard  such  omission  to 
inquire  into  the  character  and  consideration  of  said  note  as 
evidence  tending  to  prove  negligence  on  the  part  of  the  plain- 
tiffs; and  if  they  further  find,  from  the  evidence,  that  said 
note  was  made  for  the  consideration  stated  in  defendant's  pleas, 
and  that  said  consideration  has  failed,  in  whole  or  in  part, 
and  if  they  also  find  that  plaintiffs  were  negligent  in  the  pur- 
chase of  said  note,  and  took  it  under  circumstances  that  would 
have  caused  a  reasonably  prudent  man  to  inquire  about  it, 
and  be  informed  as  to  its  character,  then,  in  that  case,  it  makes 
no  difference  that  the  note  was  assigned  before  maturity,  and 
the  jury  will  find  for  the  defendant  to  the  extent  of  the  fail- 
ure of  consideration  proven,  if  any,  if  the  jury  also  believe 
plaintiffs'  agent  failed  to  make  such  inquiry  concerning  the 
consideration  of  the  note  in  suit,  as  a  prudent  man  ought  to 
have  made  under  the  circumstances." 

The  modification  of  plaintiffs'  instruction,  as  above,  and 
the  giving  of  said  instructions  for  defendant,  are  assigned  as 
error. 

The  note  was  taken  by  plaintiffs  for  value  before  maturity, 
and  duly  assigned  to  them.  No  question  is  made  in  that 
respect. 

All  the  evidence  in  the  case  tending  in  any  way  to  affect 
plaintiffs  with  bad  faith,  notice,  or  to  show  circumstances  of 
suspicion,  was  as  follows:  Plaintiffs,  residing  in  Quincy.  in 
this  State,  having  a  note  for  some  ^900  against  Kenworthy, 
residing  in  Bushnell,  III.,  and  engaged  in  the  manufacture  of 
corn  planters,  instructed  their  agent  to  proceed  to  Bushnell 
and  make  a  settlement  of  their  claim  against  Kenworthy. 
The  agent  did  so.  and  took  the  note  in  suit  for  $150,  and  five 
others  of  the  same  amount,  and  one  for  $75,  in  settlement  of 
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the  $900  note,  surrendering  that  up,  Kenworthy  giving  his 
due  bill  for  a  small  balance. 

The  agent  inquired  of  the  bankers  at  Bushnell  about  the 
notes,  and  learned  from  them  the  notes  were  given  to  an  agent 
of  Kenworthy,  for  corn  planters,  and  the  right  to  sell  corn 
planters. 

The  defense  was,  a  failure  of  consideration,  that  the  corn 
planter  for  which  the  note  was  given  was  worthless. 

We  know  of  no  different  rule  of  law,  as  applicable  to  citi- 
zens dealing  in  rights  secured  to  them  by  letters  patent  from 
the  United  States,  and  to  those  citizens  concerned  in  traffic  in 
other  species  of  property,  which  recognizes  the  former  class 
of  persons  or  their  transactions  as  any  more  subject  to  the' 
imputation  of  dishonesty  and  fraud  than  are  the  latter;  and 
we  think  it  error,  to  lay  down,  as  a  matter  of  law,  such  a  dis- 
tinction as  existing  against  the  vendor  of  the  subject  of  a 
patent-right.  This  the  modification  of  plaintiffs'  instruction 
virtually  did,  and  we  regard  it  as  wrong.  See  Goddard  v. 
Lyman,  14  Pick.  268. 

Neither  one  of  the  above  instructions  given  for  the  defend- 
ant do  we  regard  as  in  accordance  with  the  existins^  rule  of 
law. 

For  a  short  period,  commencing  with  the  case  of  Gill  v. 
Cuhitt,  3  Barn,  and  Gresw.  466,  decided  in  1824,  the  doctrine 
did  prevail  in  the  English  law,  which  would  have  afforded 
countenance  to  the  third  above  instruction  for  the  defendant, 
so  far  as  respects  taking  the  note  under  suspicious  circum- 
stances. It  was  established  in  that  case,  that  the  purchaser 
of  negotiable  paper  for  value,  before  maturity,  was  not  entitled 
to  the  privileges  which  belong  to  a  bona  fide  holder,  when  he 
took  the  paper  under  circumstances  which  ought  to  have  ex- 
cited the  suspicion  of  a  prudent  and  careful  man.  But  that 
case  was  distinctly  overruled  in  the  same  tribunal  where  it 
was  decided,  in  Goodman  v.  Harvey,  4  Ad.  and  Ell.  870. 

Lord  Denman  there,  in  delivering  judgment,  said  :  "I  be- 
lieve we  are  all  of  opinion  that  gross  negligence  only  would 
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not  be  a  sufficient  answer  where  the  party  has  given  a  con- 
sideration for  the  bill.  Gross  negligence  may  be  evidence  of 
mala  fides,  but  it  is  not  the  same  thing.  We  have  shaken  off 
the  last  remnant  of  the  contrary  doctrine.  Where  the  bill 
has  passed  to  the  plaintiff,  without  any  proof  of  bad  faith  in 
him,  there  is  no  objection  to  his  title."  This  decision  was  in 
1836,  and  the  rule  established  in -this  case  has  ever  since,  as 
we  understand,  obtained  in  the  English  courts. 

Tn  Goodman  v.  Simonds,  20  How.  343,  the  doctrine  of  the 
case  of  Goodman  v.  Harcey  is  approved  and  sanctioned  by  the 
Supreme  Court  of  the  United  States,  where  the  subject  was 
elaborately  examined,  and  see  the  authorities  there  cited. 
Murray  v.  Lardner,  2  Wall.  110,  is  to  the  same  effect. 

In  the  latter  case,  speaking  of  the  former  one  of  Goodman 
V.  Simonds,  it  is  said  :  "That  case  affirms  the  following  pro- 
positions :  The  party  who  takes  it  (commercial  paper)  before 
due,  for  a  valuable  consideration,  without  knowledge  of  any 
defect  of  title,  and  in  good  faith,  holds  it  by  a  title  valid 
against  the  world.  Suspicion  of  defect  of  title,  or  the  know- 
ledge of  circumstances  which  would  excite  such  suspicion  in 
the  mind  of  a  prudent  man,  or  gross  negligence  on  the  part 
of  the  taker,  at  the  time  of  the  transfer,  will  not  diefeat  his 
title.  That  result  can  only  be  produced  by  bad  faith  on  his 
part.  The  burden  of  proof  lies  on  the  person  who  assails  the 
right  claimed  by  the  party  in  possession.  Such  is  the  settled 
law  of  this  court,  and  we  feel  no  disposition  to  depart  from  it." 

The  same  rule  is  held  by  the  Court  of  Appeals  of  the  State 
of  New  York,  in  Magee  v.  Badger  et  al.  34  N.  Y.  2 17,  where 
the  court  say,  that  the  duty  of  active  inquiry  does  not  rest 
on  the  purchaser  of  commercial  paper,  to  avert  the  imputa- 
tion of  bad  faith.  The  rights  of  the  holder  are  to  be  deter- 
mined by  the  simple  test  of  honesty  and  good  faith,  and  not 
by  a  speculative  issue  as  to  his  diligence  or  negligence.  And 
seQ  Welch  v.  Sage,  47  N.  Y.  143;  Seybel  v.  National  Currency 
Bank,  54  id.  288  ;  Chapinan  v.  Rose,  56  id.  137.  In  the  latter 
case,  upon  this  subject,  the  court  say:    "It  is   now,  however, 
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the  settled  law,  that  mere  negligence,  however  gross,  is  not 
sufficient  to  deprive  a  party  of  the  character  of  a  bona  fide 
holder.  There  must  be  proof  of  bad  faith.  That  alone  will 
deprive  him  of  that  character."  See  also  \  Pars.  Notes  and 
Bills,  258. 

We  accept  the  doctrine  of  these  cases  as  correct  in  principle^ 
and  the  one  sustained  by  the  great  weight  of  authority. 

There  may  be  found  some  decisions  of  this  court,  as  in 
Russell  V.  Hadduch,  3  Gilm.  233,  and  other  cases,  where  there 
has  been  a  seeming  recognition  of  the  opposite  doctrine,  as 
asserted  in  the  instructions,  at  least  to  the  extent  that  a  pur- 
chaser of  negotiable  paper,  with  knowledge  of  any  facts  and 
circumstances  which  would  excite  the  suspicion  of  a  prudent 
and  careful  man,  is  bound  to  make  inquiry,  and  in  neglect 
thereof  will  take  the  paper  subject  to  any  equities  which  may 
exist  between  the  previous  parties  to  it. 

But  there  never  has  been  more  than  an  incidental  assump- 
tion, without  discussion,  that  such  was  the  rule.  It  has  never 
been  presented  before  the  court  as  a  subject  of  question,  and 
as  such  discussed  or  considered,  and  a  direct  adjudication 
made  thereon. 

We  find  nothing  in  previous  decisions  which  should  con- 
clude us  from  adopting  what,  upon  investigation,  we  are  sat- 
isfied is  the  correct  doctrine  in  principle,  and  the  prevailing 
rule  of  law. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Anthony  Almond  et  al. 

V. 

David  T.  Bonnell. 

1.    Ejectment — plaintiff  may  recover  a  less  interest  than  claimed  in  hi$ 
declaration.    Under  the  ejeclinent  act  of  1873,  the  plaintifl"  in  ejectment. 
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under  a  declaration  claiming  the  fee  simple  of  certain  lands,  may  recover 
one-half,  or  any  other  fractional  quantity  of  the  whole,  if  the  pnx.f  war- 
rants  -A. 

2.  Same — under  claim  in  fee,  a  life  estate  can  not  be  recovered.  Hut 
•when  the  plaintiff  claims  the  fee  simple  title  to  land  in  his  declaration, 
he  can  not  recover  an  estate  therein  for  life  or  for  years. 

3.  Tenanct  by  the  entikett.  Where  land  was  conveyed  to  husband 
and  wife  prior  to  the  passage  of  the  Married  Woman's  act  of  1861,  it  was 
held,  that  both  became  seized  of  the  entirety,  and  that  neither  could  dis- 
pose of  any  part  without  the  assent  of  the  otlier,  but  the  whole  must  re- 
main to  the  survivor,  and  that  the  act  referred  to  could  not  have  the  effect 
to  divest  the  parties  of  rights  which  w^ere  completely  vested  when  it  took 
effect. 

4.  Where  land  is  held  by  husband  and  wife  as  tenants  by  the  entirety, 
as  at  the  common  law,  the  sale  of  the  same  on  execution  against  the  hus- 
band, followed  by  a  sheriff's  deed,  will  fail  to  pass  any  title  whatever. 
It  will  not  pass  the  undivided  half,  as  in  the  case  of  the  sale  of  the  inter- 
est of  one  of  two  tenants  in  common. 

Appeal  from  the  Circuit  Court  of  Moutgomerv  couuty ;  the 
Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  David  T.  Bonnell 
against  Anthony  Almond  and  Alice  C.  Almond,  to  recover 
a  certain  tract  of  land.  The  opinion  of  the  court  states  all 
the  material  facts  in  the  case. 

^lessrs.  Robinson,  Knapp  &  Shutt,  and  Mr.  Jesse  J. 
Phillips,  for  the  appellants. 

Messrs.  John  M.  and  John  Mayo  Palmer,  for  the  ap- 
pellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Appellee  brought  this  ejectment  in  the  court  below  against 
appellants,  claiming,  by  his  declaration,  to  be  seized  in  fee 
simple  of  the  lands  in  controversy.  The  appellants  pleaded 
not  guilty,  and,  by  agreement  of  parties,  the  cause  was  tried 
by  the  court  without  the  intervention  of  a  jury.  Judgment 
•was  given  that  appellee  recover  one  undivided   half  of  the 
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land  in  fee  simple,  and  the  other  undivided  half  for  the  life 
of  the  appellant  Anthony  Almond.  ■ 

Appellee's  proof  of  title  consisted  of  a  sheriff's  deed  to  the 
property  in  controversy,  supported  by  a  judgment  and  execu- 
tion thereon,  in  his  favor  and  against  the  defendant  Anthony 
Almond,  and  one  Weston. 

Appellants'  title,  as  proved,  is  this:  The  lands  in  contro- 
versy were  patented  by  the  United  States  to  Robert  Stanlev, 
May  1,  1851,  who  died  the  same  year,  intestate,  leaving  no 
wife  or  child  or  children,  or  descendants  of  children,  surviv- 
ing him.  His  heirs  at  law  were  his  father  and  mother,  two 
brothers  (John  and  Matthew  C.  Stanley)  and  four  sisters — 
the  defendant,  Alice  C,  wife  of  the  defendant  Anthony  Al- 
mond;  Loxey,  wife  of  Mark  AV.  Risley;  Jane  Tichenor,  and 
Hannah  Stanley.  Of  these,  the  father  and  mother,  and  John 
and  Hannah  Stanley,  subsequently  died  intestate,  leaving 
Matthew  C.  Stanley,  the  defendant  Alice  C.  Almond,  Loxey 
Risley,  and  Jane  Tichenor  their  only  heirs  at  law.  After 
this,  and  on  the  14th  of  February,  1856,  Mark  W.  Risley  and 
Loxey  Risley,  his  wife,  and  Matthew  C.  Stanley  and  Avife, 
by  their  several  quit  claim  deeds  of  that  date,  conveyed  to 
the  defendants,  by  the  description  of  "Anthony  Almond  and 
Alice  C  Almond,  his  wife,"  the  lands  in  controversy,  and  on 
the  14th  of  April,  1857,  Jane  Tichenor  executed  a  like  deed 
of  conveyance. 

The  first  question  presented  by  this  appeal  is,  that  the  court 
below  erred  in  rendering  judgment  for  an  undivided  half  in 
fee  and  the  other  half  for  life,  when  the  declaration  claimed 
the  whole  in  fee.  It  is  conceded  by  counsel  for  appellee,  tliat 
this  objection  would  have  been  good  under  the  Ejectment 
act,  as  found  in  the  Revised  Statutes  of  1845;  but  it  is  in- 
sisted that  it  can  not  now  be  sustained,  by  reason  of  an  amend- 
ment made  to  the  seventh  section  of  that  act  by  the  revision 
thereof,  in  1872.  The  section  was  originally  as  follows: 
"The  premises  so  claimed  shall  be  described  in  such  declara- 
tion with  convenient  certainty,  so  that  from  such  description 
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possession  of  the  premises  claimed  may  be  delivered.  If  such 
plaintiff  claims  any  undivided  share  or  interest  in  anv  premi- 
ses, he  shall  state  the  same  particularly  in  such'  declaration." 
By  the  revision  of  1872  there  is  added  this  sentence:  "But 
the  plaintiff,  in  any  case,  may  recover  such  part,  share  or  in- 
terest in  the  premises  as  he  shall  appear  on  the  trial  to  be 
entitled  to."  Prior  to  this  amendment,  it  had  been  always 
held  that,  under  a  declaration  in  ejectment  for  the  entire 
premises,  an  undivided  interest  less  than  the  whole  could  not 
be  recovered.  We  are  of  opinion  that  the  amendment  changes 
that  rule,  and  that  now,  under  a  declaration  clai'ming certain 
premises,  one-half  or  any  other  fractional  quantity  of  the 
whole  may  be  recovered,  if  the  proof  warrants  it. 

But  this  only  partially  answers  the  objection  urged.  Under 
a  declaration  claiming  that  the  plaintiff  was  seized  in  fee  of 
the  entire  premises,  there  was  not  only  a  recovery  of  the  un- 
divided one-half  in  fee,  which  we  think  was  admissible  under 
the  amendment  referred  to,  but  there  was  also  a  recovery  for 
the  other  undivided  half  for  the  life  of  one  of  the  defendants. 
Neither  the  section  nor  amendment  alluded  to  has  any  refer- 
ence to  the  duration  of  the  estate  of  the  plaintiff^ — that  is, 
whether  it  is  for  fee,  for  life,  or  for  years — but  they  relate 
exclusively  to  the  quantity  or  portion  of  the  premises  which 
he  claims.  Any  doubt  which  might  otherwise  exist  in  this 
respect  from  the  language  employed,  is  removed  by  the  next 
section,  which  is  clearly  independent,  and  relates  to  a  differ- 
ent subject.  It  is:  "In  every  case  the  plaintiff  shall  state 
whether  he  claims  in  fee,  or  whether  he  claims  for  his  own 
life  or  for  the  life  of  another,  or  for  a  term  of  years,  specify- 
ing such  life  or  the  duration  of  such  term." 

It  was  said  by  this  court,  in  Ballance  v.  Rankin,  12  111,  420: 
"We  hold  that  the  plaintiff  is  bound  by  his  allegations.  He 
must  recover  according^  to  the  case  made  in  his  declaration. 
He  can  not  recover  a  different  estate  than  the  one  he  claims. 
If  he  claims  an  estate  in  fee,  he  can  not  recover  a  less  estate." 
And   this  has  ever  since  been  adhered  to  as  being  the  law. 
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Inasmuch,  therefore,  as  the  statute  in  respect  to  the  dura- 
tion of  the  estate  claimed  by  the  plaintiff  in  his  declaration 
remains  as  it  was  in  the  Revised  Statutes  of  1845,  we  feel 
constrained  to  adhere  to  the  construction  which  it  has  always 
received,  and  must  hold  that  it  was  error,  under  the  declara- 
tion in  the  present  case,  to  render  judgment  for  the  one  undi- 
vided half  of  the  premises  in  controversy,  during  the  life  of 
the  defendant  Anthony  Almond.  It  is  true,  we  do  not  per- 
ceive why  the  statute  should  have  been  changed  as  to  the 
quantity  of  the  premises  claimed,  and  not  also,  at  the  same 
time,  as  to  the  duration  of  the  estate;  but  it  is  sufficient  the 
legislature  had  the  power  to  and  seem  to  have  changed  the 
law  in  the  one  respect  and  not  in  the  other. 

The  only  remaining  question  is,  did  the  court  err  in  ren- 
dering judgment  for  one-half  of  the  property  in  fee?  Of 
this,  we  think,  there  can  not  be,  under  the  facts  stated,  the 
slightest  doubt.  It  has  been  seen  that  the  defendant  Alice 
was  the  owner  in  fee  of  the  undivided  one-fourth  of  the  prop- 
ertv,  and  that  the  remaining  three-fourths  were  conveyed  to 
the  defendants,  as  husband  and  wife,  which  they  were  at  the 
time.  The  common  law  doctrine  was  :  ''If  an  estate  be  given 
to  a  man  and  his  wife,  they  are  neither  properly  joint  tenants 
nor  tenants  in  common;  for,  husband  and  wife  being  considered 
as  one  person  in  law,  they  can  not  take  the  estate  by  moities, 
but  both  are  seized  of  the  entirety  j9e?-  tout  et  non  per  my,  the 
consequence  of  which  is,  that  neither  husband  nor  the  wife 
can  dispose  of  any  part  without  the  assent  of  the  other,  but 
the  whole  must  remain  to  the  survivor."  2  Blackstone's 
Coms.  182.  This  language  was  cited  and  the  rule  approved 
by  this  court  in  Mariner  v.  Saunders,  5  Gilm.  124,  and  has 
since  been  applied  in  Lux  v.  Hoff,  47  111.  425;  Strawnw  Strawn, 
50  id.  33. 

But  appellee  argues  this  rule  has  been  changed  by  the  act 
in  force  Feb.  21,  1861,  relating  to  the  separate  property  of 
married  women.  Without  stopping  to  inquire  whether  prop- 
erty so  conveyed  can,  since  that  act  was  in  force,  be  considered 
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as  the  separate  property  of  the  wife,  it  answers  the  present 
purpose  that  the  title  of  tlie  defendants  to  this  property  Avas 
vested  several  years  prior  to  its  enactment,  and  it  can  not  be 
held  to  have  the  effect  to  divest  parties  of  rights  which  were 
completely  vested  when  it  took  effect.  Rose  v.  Sanderson,  38 
111.  250;  Lux  V.  Hoff,  supra. 

It  necessarily  follows  that  plaintiff  could  not  have  been 
seized  in  fee  of  the  undivided  half  of  the  property,  since  the 
defendant  Anthony  Almond  never  owned  such  an  interest, 
and  there  is  no  pretense  that  his  title  is  derived  otherwise 
than  through  the  sale  and  purchase  of  the  defendant  Anthony 
Almond's  interest.  The  judgment  is  reversed  and  the  cause 
remanded.  Judgment  reversed. 


Marianna  Sontag 

V. 

ROSINA    SCHMISSEUR  et  al. 

Homestead.  Under  the  homestead  act  of  1851,  and  the  amendatory- 
act  of  1857,  the  widow  has  not  the  right  to  claim  a  homestead  in  addi- 
tion to  her  dower,  as  against  the  heirs,  in  the  premises  occupied  by  her 
as  a  homestead.  Under  those  acts  the  exemption  exists  only  as  against 
forced  sales,  or  voluntary  alienations  by  the  husband  in  which  the  home- 
stead is  not  released. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county. 

Mr.  Wm.  Wixkelmax,  for  the  plaintiff  in  error. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

The  question  presented  by  this  record  is,  whether  the  widow 
of  a  person  dying  seized  of  real  estate,  leaving  children  as 
heirs,  but  no  debts,  can  claim,  in  addition  to  her  dower  in 
the  premises,  a  homestead  worth  §1000,  as  against  the  heirs 
of  her  husband,  in  a  proceeding  for  partition  -and  assignment 
of  dower.  The  question  was  presented  in  the  court  below, 
but  the  court  refused  to  allow  the  widow  such  a  right,  and 
the  case  is  brouarht  to  this  court  and  a  reversal  is  asked. 
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The  language  of  the  statute  only  applies  to  forced  sales 
under  process  of  courts  of  law  or  equity.  The  act  declares 
that  the  homestead  shall  be  exempt  from  levy  and  such  sale 
for  debts  contracted  after  the  4th  of  July,  1851.  The  amend- 
atory act  of  1857  provided  that  the  husband  should  not 
release  the  right  unless  the  wife  should  join  with  him  for  that 
purpose.  But  still,  in  both  enactments  there  is  an  entire 
absence  of  all  allusion  to  any  exemption  from  partition  with 
the  heirs  on  their  claims  or  right  of  possession.  The  law  has 
not  declared  that  the  widow  may  hold  a  homestead  against 
the  heirs,  and  we  are  unable  to  hold  that  such  was  the  legis- 
lative intention,  but  must,  on  the  contrary,  hold,  as  we  did  in 

the  case  oi'  Eggleston  v.  Eggleston,  72  111. ,  that  the  acts  of 

1851  and  1857  only  create  an  exemption  from  forced  sales  or 
alienations  by  the  husband,  and  did  not  extend  the  right  to 
the  widow  as  against  the  heirs.  That  case  presents  and  deter- 
mines this  question,  and  we  have  no  inclination  to  repeat  the 
discussion,  but  are  fully  satisfied  with  the  decision  there 
made,  and  the  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


The  Merchants'  Despatch  Company 

V. 

Robert  P.  Smith  et  al. 

1.  Common  carrier — ichat  is  act  of  God.  Where  a  carrier  undertakes 
to  transport  goods,  he  will  be  held  liable  for  their  loss  or  destruction, 
unless  the  same  was  caused  by  the  act  of  God  or  the  public  enemy.  By 
the  term  "act  of  God,"  is  meant  something  superhuman,  or  something  in 
opposition  to  the  act  of  man.  Loss  bj^  fire,  as  in  the  great  Chicago  fire, 
iherefore,  will  not  relieve  the  carrier  from  his  undertaking. 

2  Party,  plaintiff — action  against  carrier.  When  goods  are  con- 
signed without  reservation  on  the  part  of  the  consignor,  the  legal  pre- 
sumption is,  that  the  consignee  is  the  owner,  and  in  case  of  a  loss,  an 
action  against  the  carrier  is  properly  brought  by  the  consignee. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
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Messrs.  Hughes  &  McCart,  fortlie  appellant. 

Messrs.  Roaveij.  &  Hamilton,  for  the  appellees. 

Mr  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  by  appellees  against  the  Mer- 
chants' Despatch  Co.,  appellant,  to  recover  the  value  of  two 
cases  of  boots,  consigned  to  them  from  Boston,  in  tiie  fall  of 
1871. 

A  trial  was  had  before  the  court,  a  jury  having  been  waived, 
which  resulted  in  a  judgment  in  favor  of  appellees  for  $74, 
the  value  of  the  goods. 

It  appears  from  the  record  that  appellees  resided  in  Bloom- 
ington,  Illinois,  and  appellant  was  a  common  carrier  of  goods 
from  Boston  to  Bloomington  ;  that  the  goods  were  consigned 
to  appellees  from  Boston,  and  siiipped  upon  appellant's  line, 
but  were  never  received  by  appellees. 

One  of  the  appellees  testified  that  about  one  month  after 
the  Chicago  fire  of  1871,  he  was  in  Boston  and  had  a  conver- 
sation with  Mr.  French,  who  was  agent  of  appellant,  and  was 
told  by  him  that  the  goods  arrived  in  Chicago  on  the  8th  or 
9th  of  October,  and  were  burned  in  the  great  fire. 

The  first  point  relied  upon  by  appellant  is,  that  the  con- 
signee of  the  goods  could  not  maintain  a  suit  for  the  loss  ; 
that  the  action  should  have  been  brought  in  the  name  of  the 
consignor. 

Where  goods  are  consigned  without  reservation  on  the  part 
of  the  consignor,  the  legal  presumption  is  the  consignee  is  the 
owner.     Angell  on  Carriers,  sec.  497. 

This  court  held,  in  Diversy  v.  Kellogg,  44  111.  114,  tliat  when 
goods  were  delivered  to  a  carrier  under  a  contract  of  sale,  the 
title  to  the  property  vests  in  the  consignee,  subject  to  stop- 
page in  transitu,  but  with  no  other  lien  unless  expressed  in 
the  terms  of  the  sale. 

We  are,  therefore,  of  opinion  that  the  title  to  the  goods 
shipped  was  in  appellees,  and  the  suit  for  the  loss  was  properly 
instituted  in  their  names. 
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It  is,  however,  urged  by  appellant,  that  as  the  goods  were 
destroyed  in  the  great  fire  at  Chicago,  the  loss  should  be 
regarded  as  an  inevitable  accident  for  which  the  company 
should  not  be  held  responsible. 

The  law  required  the  appellant  to  carry  the  goods  from 
Boston  to  Bloomington,  and  safely  deliver  them  to  appellees. 
This  duty  it  failed  to  perform,  and  it  must  be  held  liable  for 
the  value  of  the  goods,  unless  the  destruction  of  the  goods 
can  be  attributed  to  the  act  of  God  or  the  public  enemy. 

A  common  carrier  is  not  relieved  of  responsibility  where 
the  loss  occurs  even  from  inevitable  accident,  unless  it  arose 
from  the  act  of  God  or  the  public  enemy.  It  only  remains  to 
be  seen  whether  the  loss  of  the  goods  in  question  comes  within 
the  exception. 

We  have  held,  in  another  case,  that  the  proper  construction 
to  be  given  to  the  phrase  "  the  act  of  God,"  was,  where  goods 
were  destroved  by  something  superhuman,  or  something  in 
opposition  to  the  act  of  man. 

Under  this  rule  it  needs  no  argument  to  show  that  the  loss 
of  the  goods  involved  in  this  case,  did  not  fall  within  the 
class  that  will  relieve  the  common  carrier  of  the  liability  as 
warrantor  for  the  safe  delivery  of  the  goods  to  appellees. 

The   judgment    of   the    circuit    court    will,    therefore,    be 

affirmed. 

Judgment  afirmed. 


The  Boakd  of  Supervisors  of  Cumberland  County 


Andrew  J.  Edwards. 

1.  County — error  to  award  execution  against.  It  is  palpable  error  and 
in  the  teeth  of  the  statute  to  award  an  execution  against  a  county  for  the 
costs  of  suit. 

2.  Fees  and  commissions — county  collectors  and  treasurers  for  1871. 
Under  the  laws  in  force  in  1871,  county  collectors  and   treasurers  were 
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entitled  to  receive,  as  commissions,  one  per  cent  for  receiving  the  county 
and  town  tax,  and  the  same  for  paying  it  out,  but  nothing  for  payinsr  it 
over  to  his  successors,  five  per  cent  on  all  moneys  collected  under  $8000, 
and  three  per  cent  on  all  additional  sums  collected  by  him,  and  couniy 
treasurers  one  per  cent  on  all  moneys,  county  orders  and  jury  certificates 
received  by  them  for  county  purposes,  and  the  like  per  cent  on  all  moneys 
paid  out  by  them,  except  to  their  successors. 

3.  Same— /(??•  tcuces  of  1873  under  act  of  1873.  Under  the  act  of  1872, 
county  collectors  in  counties  of  the  first  class  were  entitled  to  receive  as 
commissions  three  per  cent  on  all  moneys  collected  by  them  and  paid 
over  to  the  proper  officers,  one  and  a  half  per  cent  on  moneys  collected 
by  township  collectors  and  paid  over  to  them,  find  one  per  cent  for  paying 
out  the  same  as  county  treasurers. 

4.  Board  op  supervisors — ^ower  to  estop  county  by  allowing  illegal 
fees.  A  county  is  not  estopped  by  the  board  of  supervisors  passing  upon 
and  approving  a  collector's  account,  containing  charges  for  illegal  fees. 
The  board  are  powerless  to  allow  as  fees  or  commissions  more  than  the 
sum  fixed  bj'  law,  and  such  allowance  binds  no  one. 

Appeal  from  the  Circuit  Court  of  Cumberland  county  ;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

This  was  an  action  of  assumpsit  by  the  board  of  supervisors 
of  Cumberland  county,  against  Andrew  J.  Edwards,  to  recover 
money  in  the  hands  of  defendant,  which  came  to  his  hands  as 
county  treasurer  and  collector  for  the  years  1871  and  1872. 

Mr.  H.  B.  Decius,  and  Mr.  A.  J.  Lee,  for  the  appellant. 

Messrs.  Brewer  &  Warner,  and  Messrs.  Logan  &  Scran- 
TON,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

The  judgment  in  this  case  was  against  the  county  f)r  costs, 
and  in  the  teeth  of  the  statute  awards  execution  against  the 
county.  This  is  palpable  error,  caused  by  carelessness  or 
inattention  of  the  clerk. 

But  the  principal  question  presented  by  this  record  is, 
whether  the  evitlence  sustains  the  verdict,  and  whether  or  not 
35 — 7Gth  III. 
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the  finding  is  not  contrary  to  law.  To  determine  this,  it  is 
proper  that  we  should  refer  to  the  provisions  of  the  statute 
allowino;  the  treasurer  commissions  for  receiving  and  disburs- 
ing the  funds  of  the  county,  as  it  is  upon  the  charges  made 
by  appellee  therefor  that  this  controversy  arises.  The  ser- 
vices performed  by  appellee  in  collecting  the  taxes  of  1871 
were  under  the  revenue  laws  of  1861,  and  his  compensation 
was  fixed  by  sec.  10,  p.  140,  and  sec.  72,  p.  88,  of  Laws  of 
1853.  These  acts  fix  the  compensation  of  the  collectors  or 
treasurers  of  counties.  The  act  of  1853  provides  that  the 
collector  shall  receive  five  per  cent  on  all  moneys  collected 
under  ^8000.  and  three  per  cent  on  all  additional  sums  col- 
lected by  him,  and  county  treasurers  one  per  cent  on  all 
moneys,  county  orders  and  jury  certificates  received  by  them 
for  county  purposes,  and  one  per  cent  on  all  moneys  paid  out 
by  them,  but  no  compensation  for  paying  moneys  over  to 
their  successors. 

The  10th  sec.  of  art.  15,  Laws  1861,  provides  that  county 
collectors  or  treasurers  shall  be  allowed  one  per  cent  for 
receiving  the  county  and  town  tax,  and  one  per  cent  for  pay- 
ing out  the  same,  but  shall  be  allowed  nothing  for  paying 
over  to  his  successor.  These  enactments  are  believed  to  be 
all  that  relate  to  the  commissions  for  the  taxes  for  the  year 
1871,  and  by  their  provisions  the  compensation  of  appellee 
must  be  determined. 

The  report  of  appellee  to  the  board  of  supervisors  shows 
that  he  allowed  the  township  collectors  to  retain  as  their  com- 
missions $335.18, from  which  it  would  appear  that  he  received 
from  them  near  $11,173.  That  amount  taken  from  the  full 
amount  he  reported  as  collected,  $13,951.40,  would  show  that 
he  collected  about  $2778,  on  which  he  was  entitled  to  retain 
approximately  $290.16,  and  yet  he  retained,  as  appears  fi'om 
his  report  to  the  board,  $539.60.  He  was  allowed  to  retain 
five  per  cent  on  the  amount  he  collected,  one  per  cent  on  the 
amount  he  received  from  township  collectors,  and  one  per 
cent  for  all  moneys  paid  out;  and  on  the  supposition  he  paid 
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out  all  that  came  to  his  hands,  he  retained  nearlv.  if  not 
exactly  Si 49.44  more  than  he  was  entitled  to  under  the  law 
then  in  force. 

A.s  to  the  tax  of  1872,  he  was  allowed  conimis.sions.  bv  tlie- 
act  of  1872.  entitled  Fees  and  Salaries,  p.  437.  sec.  21.  It 
provides  that  county  collectors  shall  be  allowed  a  commission 
on  all  moneys  collected  by  them  and  paid  over  to  the  propei' 
officer,  three  per  cent  in  counties  of  the  first  class,  and  on 
moneys  paid  over  to  them  by  township  collectors,  one  and  a 
half  per  cent  in  counties  of  the  first  class. 

Appellee  collected,  as  shown  bv  his  report, from  all  sources 
and  which  came  into  his  hands,  the  amount  of  '^15,843.62. 
Of  that  sum.  he  received  of  township  collectors  $12,292, 
leaving  $3551.62,  which  he  collected.  If,  then,  this  was  a 
county  of  the  first  class,  and  counsel  seem  to  so  treat  it.  appel- 
lee was  allowed,  under  the  law  of  1872,  to  retain  on  the 
money  received  from  township  treasurers  one  and  one-half 
per  cent,  which  would  amount  to,  say  $184.38,  and  three  per 
cent  on  the  amount  he  collecte'd,  say  $106.54,  making  a  sum 
of  $290.92,  and  if  we  add  to  that  one  per  cent  under  the  pre- 
vious law  for  paying  out  all  that  came  to  his  hands,  being 
$158.43,  he  would  have,  as  his  commissions,  a  total  of  $449.43. 
But  he  charged  and  received  a  credit  of  $634.24,  being 
$184.71  in  excess  of  his  commissions  on  the  revenue  of  the 
county  for  the  year  1872,  being  for  both  years  $334.15  in 
excess  of  his  legal  commissions.  This  is  the  amount  that 
would  seem  to  be  still  in  his  hands  to  which  the  county  is 
entitled,  if  there  is  no  error  in  the  calculation.  We  have  not 
looked  into  the  evidence  in  reference  to  what  is  claimed  to 
be  an  error  as  to  back  taxes,  as  a  jury  can  determine  that 
question  on  another  trial. 

The  county  is  not  estopped  by  the  board  of  supervisors 
passing  and  approving  an  account  containing  charges  of 
illegal  fees.  They  are  powerless  to  allow  as  fees  or  commis- 
sions more  than  the  sum  fixed  by  law,  and  an  inspection  of 
appellee's  report  shows    that  such    charges  were   made   and 
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allowed  to  appellee.  The  error  appearing  on  the  face  of  the 
report,  no  other  evidence  is  necessary  to  prove  the  overcharge.  4 
Nor  do  we  see  any  evidence  in  the  record  to  prove,  or  that 
tends  to  prove,  any  credits  to  which  appellee  is  entitled, 
which  he  has  not  received,  in  his  reports,  by  which  the 
settlements  were  made.  Allowing  all  the  credits  claimed  in 
his  report,  and  there  is  no  evidence  of  any  others,  the  county 
is  entitled  to  recover  the  commissions  retained  in  excess  of 
what  the  law  gave  to  him. 

The  verdict  is  manifestly  against  both  the  evidence  and  the 
instructions,  and  the  court  below  erred  in  not  granting  a  new 
trial,  and  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


James  D.  Kilgore 


The  People,  for  the  use,  etc. 

1.  Office  and  officer — of  collector  not  a  distinct  office  from  that  of 
treasurer  or  sheriff.  Under  the  constitution  and  laws  of  this  State  there 
is  no  such  an  officer  as  county  collector.  In  co'unties  under  township 
organization  the  county  treasurer,  and  in  all  other  counties  the  sherilf,  is 
required  by  law  to  collect  the  revenue,  and  as  such  is  sometimes  desig- 
uafed  as  collector;  but  this  creates  no  new  office — it  only  imposes  new 
and  additional  duties  on  the  part  of  the  treasurer  or  sherilf. 

2.  Same — compensation  to  be  fixed  by  county  boards.  Where  the  board 
of  supervisors  of  a  count}'  fixed  the  compensation  of  the  county  treasurer 
at  $700  per  annum,  to  include  fuel,  stationery  and  clerk  hire,  this  was 
held,  necessarily,  to  include  his  compensation  for  duties  to  be  performed 
by  him  as  collector  as  well  as  treasurer,  the  offices  not  being  distinct. 
The  constitution  does  not  require  the  salary  of  such  officer  to  be  fixed 
separately  from  the  stationery,  fuel  and  clerk  hire  of  the  office,  but  it  re- 
quires the  compensation — the  whole  compensation  of  the  officer,  includ- 
ing sialionery,  fuel  and  clerk  hire — to  be  fixed  b}'  the  board. 

Appeal  from  the  Circuit  Court  of  Ford  county. 
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"NFr.  John  R.  Ktnneau,  for  the  ai^pellunt. 

Mr.  J  AS.  K.  Edsat.l,  Attorney  General,  and  Mr.  A.  Sam- 
ple, for  the  Peoi)le. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Conrt: 

This  was  an  action  of  debt,  in  the  Ford  circnit  court,  on 
the  official  bond  of  James  D.  Kilgore,  as  collector  of  the  rev- 
enue of  that  county. 

The  pleas  were,  non  est  factum  and  performance  of  the  con- 
dition of  the  bond.  By  consent,  the  issues  were  tried  bv  the 
court,  and  a  finding  and  judgment  for  the  plaintiif. 

The  breach  alleged  was,  as  collector  defendant  had  received 
the  sum  of  five  thousand  dollars,  which  he  had  not  paid  over 
to  the  county  treasury,  nor  any  part  thereof.  In  the  second 
count,  that  defendant  had  converted  and  disposed  of  the  monev 
collected  for  his  own  use,  and  refused  and  neglected  to  sur- 
render the  same  to  his  successor,  and  that  his  office  became 
vacant  on  the  12th  of  August,  1874,  and  John  B.  Shaw  suc- 
ceeded him  in  office  on  the  19th  of  September,  1874. 

Appellant,  on  this  appeal,  makes  the  point  that  the  offices 
of  treasurer  and  collector  are  distinct,  and  his  right  to  retain 
the  statutory  fees  and  commissions  of  collector  is  perfect,  not- 
withstanding his  salary  as  treasurer  may  have  been  fixed  by 
the  board  of  supervisors. 

This  is  really  the  only  imjiortant  question  in  tiie  case.  Are 
there  two  distinct  offices :  that  of  the  treasurer  and  that  of 
the  collector?  If  two,  then  the  claim  of  appellant  must  be 
allowed  ;  if  not,  then  he  is  responsible,  for  the  facts  are  not 
controverted. 

It  is  quite  a  pertinent  question  at  the  threshold  of  this 
investigation,  if  the  office  of  collector  is  an  office  distinct  and 
.separate  from  all  others,  and  the  collector  such  an  officer, 
when  and  under  what  provision  of  law  was  he  elected  ?  Ap- 
pellant claiming  the  office  of  collector  to  be  separate  and  dis- 
tinct from  the  office  of  treasurer,  to  which  he  has  been  elected. 
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it  is  incumbent  on  him  to  show  when,  where  and  how  he  was 
elected  to  such  office.  By  the  constitution  and  laws  of  this 
State  the  election  or  appointment  of  all  officers  is  provided 
for,  and  an  express  inhibition  on  the  General  Assembly  to 
elect  or  appoint  to  office  outside  of  their  own  body. 

We  look  in  vain  to  the  constitution  for  a  provision  as  to 
the  election  of  a  collector  of  a  county,  and  the  statute  is 
equally  silent.  Had  the  election  or  appointment  of  such 
an  officer  been  designed,  surely  there  would  have  been  some 
provision  made  to  that  end  in  the  constitution  or  statutes. 

The  constitution,  section  8,  article  10,  has  this  provision  : 
"In  each  county  there  shall  be  elected  the  following  county 
officers:  county  judge,  sheriff,  county  clerk,  clerk  of  the  cir- 
cuit court,  *  >!<  *  treasurer,  surveyor  and  coroner." 
A  collector  is  not  named  in  the  constitution  as  an  officer  to 
be  elected  in  counties  or  appointed  therein,  nor  is  he  known 
to  the  law  as  an  officer  per  se.  This  is  shown  by  reference  to 
section  144  of  the  revenue  law,  where  it  is  declared  that  the 
treasurers  of  counties  under  township  organization,  and  the 
sheriffs  of  counties  not  under  such  organization,  shall  be  ex 
officio  collectors  of  their  respective  counties;  that  is  to  say, 
the  revenues  of  the  county  in  the  shape  of  taxes  shall  be  col- 
lected by  the  treasurer  of  the  county  elected  by  the  people  of 
the  county. 

This  is  a  duty  the  legislature  had  a  right  to  impose  upon 
those  officers,  and  to  require  of  them  additional  bonds  for  the 
performance  of  such  additional  duties.  No  office  was  created 
thereby,  but  a  legislative  order  that  all  county  treasurers  in 
certain  counties  shall,  by  virtue  of  their  office  as  treasurer, 
collect  the  revenue  of  the  county.  Should  one  of  these  treas- 
urers fail  or  refuse  to  give  bond  for  the  faithful  performance 
of  the  duty  of  collecting,  the  office  may  be  declared  vacated 
"What  office?     The  office  of  treasurer,  there  being  no  other. 

This  question,  in  a  somewhat  different  shape,  came  before 
this  court  in  1863,  in  Wood  et  al.  v.  Cook,  31  111.  271. 
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In  that  case  it  was  contended  by  the  plaintiff  in  error,  that 
t!ie  office  of  sheriff  and  collector  were  two  distinct  and  sepa- 
rate offices,  notwithstanding  the  act  of  the  legislature  pro- 
vided that  the  sheriff  of  the  county  should  be  ex  officio  collector 
of  taxes. 

In  the  examination  we  then  gave  the  subject,  the  conclusion 
was  reached  there  was  but  one  office — that  of  sheriff;  and  his 
deputy  was  authorized  to  collect  and  receipt  for  taxes.  It 
was  held  the  office  of  collector  was  gone — the  duties  he 
was  required  by  the  old  law  to  perform  devolving  upon  the 
sheriff.  By  the  old  law,  from  1839  to  1845,  these  offices  were 
separate  and  distinct,  but  by  the  act  of  1845  it  was  declared 
the  sheriff  should  be  ex  officio  collector. 

Appellant  was  the  county  treasurer,  duly  elected  and  qual- 
ified, executing  his  bond  as  such,  and  his  compensation  fixed 
by  the  board  of  supervisors  at  seven  hundred  dollars  per  annum, 
with  this  proviso  :  '' Provided,  that  the  said  treasurer  furnish 
his  own  fuel,  stationery  and  clerk  hire." 

It  is  contended  by  appellant,  that  by  this  order  of  the  board 
his  compensation  was  not  fixed.  Section  10,  of  article  10,  of 
the  constitution,  provides  that  "the  county  board  shall  fix 
the  compensation  of  all  county  officers,  with  their  necessary 
clerk  hire,  stationery,  fuel  and  other  expenses  ;  and  in  all 
cases  where  fees  are  provided  for,  such  compensation  shall  be 
paid  only  out  of,  and  shall  in  no  instance  exceed,  the  fees 
actually  collected.  They  shall  not  allow  either  of  them  more 
per  annum  than  $1500,  in  counties  not  exceeding  20,000  in- 
habitants, *  *  5K  *  Provided,  that  the  compensation  of 
no  officer  shall  be  increased  or  diminished  during  his  term  of 
office.  All  fees  or  allowances  by  them  received,  in  excess  of 
their  said  compensation,  shall  be  paid  into  the  county  treas- 
ury." 

The  county  board,  acting  under  this  mandate  of  the  consti- 
tution, fixed  the  com{)i'n.-ation  of  appellant  at  seven  hundred 
dollars  per  annum,  to  include  fuel,  stationery  and  clerk  hire, 
and  although  no  definite  sum  is  specified   for  the  one  or  the 
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other,  his  entire  compensation  was  fixed — it  was  limited  to 
seven  hundred  dollars  per  annum.  Herein  we  can  perceive 
nothing  wanting  to  make  his  compensation  specific  and  cer- 
tain, it  being  conceded  Ford  county  is  a  county  with  not 
exceeding  20,000  inhabitants.  The  office  of  treasurer,  being 
the  only  office  provided  fijr  by  this  order  of  the  county  board, 
necessarily  included  the  duties  to  be  performed  by  him  as 
collector,  the  treasurer  being,  exoficio,  the  collector.  Appel- 
lant is  in  error  in  arguing  that  it  was  the  duty  of  the  countv 
board  to  fix  a  specific  sum  for  "salary,"  and  a  specific  sum  for 
the  expensesof  the  office.  Section  10,  of  article  10,  above  cited, 
says  not  a  word  about  "salary" — it  does  not  contain  that  word. 
The  board  is  required  to  fix  the  "compensation" — the  whole 
compensation,  including  stationery,  fuel  and  clerk  hire.  This 
they  have  done,  meagrely,  it  may  be,  yet  it  is  the  compensa- 
tion to  which  the  person  holding  the  office  of  treasurer,  who 
performs  the  duties  of  collector,  should  have,  and  no  more. 
All  fees  or  allowances  by  them  received  in  excess  thereof, 
must  be  paid  into  the  county  treasury. 

An  argument  is  attempted  to  be  drawn  by  appellant,  from 
the  consideration  that  by  law  county  collectors  are  required 
to  collect  all  delinquent  taxes  of  cities,  towns,  villages,  etc., 
duties  with  which  the  board  of  supervisors  have  nothing  to 
do,  thev  concerning  the  county  revenue  in  no  manner  what- 
ever, and  the  board  has  no  means  of  knowing  the  extent  of 
the  duties  of  this  kind  the  collector  may  be  required  to  per- 
form, and  can  not  fix  a  salary  for  unknown  services. 

It  is  error  to  use  the  term  "salary,"  no  salary  being  allowed 
the  treasurer  but  "compensation"  merely,  and  it  is  immaterial 
what  duties  this  officer  may  be  required  to  perform,  or  their 
extent.  This  whole  subject  must  be  presumed  to  have  been 
under  the  consideration  of  the  board  of  supervisors  when  they 
fixed  the  compensation.  Besides,  these  duties  here  stated  by 
appellant  are  not  usually  very  important,  as  the  town  collectors 
are  required  to  perform  them  by  a  given  day,  and  then  their 
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books  are  turned  over  to  the  comity  treasurer,  to  collect  the 
amounts  remainino;  unpaid. 

Appellant  argues,  if  the  constitution  has  not  created  the 
office  of  collector,  and  has  imposed  no  constitutional  limita- 
tion on  the  legislature  in  regard  to  it,  then  that  bodv  would 
have  the  power  to  create  the  office,  and  asks,  has  the  legisla- 
ture so  done?  We  look  in  vain  to  the  statute  book  to  find 
any  law  creating  the  office  of  collector,  or  providing  for  his 
appointment ;  and  we  can  not  think  the  indiscriminate  use 
of  the  term  ''collector"  in  the  statute  equivalent  to  an  election 
or  an  appointment,  but  rather  ascribe  it  to  the  fact  that 
the  treasurer,  being  the  collector,  could  be  referred  to  by 
either  expression,  and  he  was  the  officer  comprehended  under 
the  title  of  collector.  These  titles,  '''treasurer"  and  "collector." 
were  used  only,  as  we  think,  to  designate  the  particular  class 
of  duties  to  be  performed,  and  all  of  them  by  one  officer:  the 
''treasurer." 

This  act  of  1872,  making  treasurers  in  counties  under 
township  organization,  and  sheriffs  in  counties  not  so  organ- 
ized, ex  offi,eio  county  collectors,  was  evidently  designed  to 
give  effect  to  section  4,  of  article  9,  of  the  constitution,  re- 
quiring the  General  Assembly  to  provide  that  a  return  of 
unpaid  taxes  shall  be  made  to  some  general  officer  of  the 
county  having  authority  to  receive  State  and  county  taxes, 
and  prohibiting  the  sale  of  real  estate  for  taxes  and  assess- 
ments by  any  other  general  officer.  These  officers  thus  named 
are  such  '"general  officers."  The  effect  of  the  statute  is  only 
to  impose  additional  duties  upon  these  officers,  not  to  confer 
upon  them  an  additional  office. 

On  a  careful  re-examination  of  the  case  of  Wood  et  al.  v. 
Cook,  supra,  and  the  principles  therein  affirmed,  we  can  not 
perceive  wherein,  in  principle,  this  case  differs  from  that. 
As  in  that  case  so  in  this,  the  proper  construction  of  the  stat- 
ute referred  to  is  to  consider  it  as  imposing  additional  duties 
only,  and  not  as  conferring  an  additional  office  upon  the 
county  treasurer.     This   the  General  Assembly    had   not  the 
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constitutional   power  to   do,   and,  as  we  think,  have  not  at- 
tempted to  do. 

We  are  of  opinion,  with  the  circuit  court,  that  appellant 
held  but  one  office,  for  the  performance  of  the  duties  of  which, 
which  were  those  of  a  collector  also,  compensation  was  pro- 
vided by  the  board,  which  can  not  be  increased.  All  the 
fees  and  allowances  beyond  that  belong  to  the  county  treas- 
ury, and  on  failure  to  pay  them  over,  the  liability  on  the  offi- 
cial bond  was  complete. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


William  H.  Beoadwell  et  al. 


The  People,  etc.,  for  the  use  of  Morgan  County. 

1.  Constitutional  law — compensation  of  county  officers.  Tlie  phrase 
"county  board,"  as  used  in  article  10,  section  10,  of  the  constitution  of 
1870,  which  requires  such  board  to  fix  the  compensation  of  all  county 
officers,  etc.,  was  not  designed  to  embrace  any  one  particular  body  of  per- 
sons, but  means  the  body  authorized  to  transact  county  business.  It  em- 
braces the  board  of  supervisors  in  counties  under  township  organization, 
and  the  board  of  county  commissioners  to  be  elected  in  counties  not  under 
township  organization,  and  also  applied  to  the  county  courts  in  such 
counties  until  they  were  superseded. 

2.  Thus,  where  the  count3^  court  of  a  county  not  under  township  organ- 
ization, before  that  court  was  superseded  by  the  election  of  a  board  of 
county  commissioners,  fixed  the  compensation  of  the  sherifi"  of  the  county 
who  was  elected  in  1872,  it  was  held,  that  such  court  was  authorized  to  do 
so  under  section  10,  article  10,  of  the  constitution,  and  that  the  counts-was 
entitled  to  all  fees,  etc.,  pertaining  to  the  office  in  excess  of  such  compen- 
sation. 

3.  The  compensation  system  by  the  constitution  was  designed  to 
apply  to  the  county  officers  to  be  elected  iu  November,  1872,  in  all  the 
counties  of  the  State  except  Cook  county,  whether  they  were  under  the 
township  system  or  not,  and  to  supersede  the  fee  system  which  had  pre- 
vailed before. 


1875.]         Broadwell  et  al.  v.  The  People,  etc.  555 

Opinion  of  the  Court. 

4.  County  courts.  The  fourth  section  of  the  schedule  to  the  consti- 
tution, which  provided  that  county  courts  in  counties  not  under  township 
organization  should  exercise  "their  present  jurisdiction"  until  superseded 
by  the  hoard  of  county  commissioners,  was  a  limitation  upon  the  power 
to  chanare  the  jurisdiction  from  count}'  to  civil  or  criminal  husiness,  and 
was  not  designed  as  a  prohibition  of  the  enactment  of  additional  laws  regu. 
lating  such  court  or  enlarging  its  powers  in  matters  of  county  business. 

5.  Office  akd  officers — compensation.  The  offices  of  sheriff  and  col- 
lector in  counties  not  under  township  organization  are  not  separate  and 
distinct  offices  within  the  meaning  of  the  constitutional  provision  requir- 
ing the  county  board  to  fix  the  compensation,  and  therefore  when  the 
sheriff's  compensation  is  fixed  at  $2000,  it  includes  also  his  compensation 
as  collector. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cykus  Epler,  Judge,  presiding. 

Messrs.  Dummer  d'  Brown,  and  Messrs.  Morrison,  Whit- 
lock  &  Ltppincott,  for  the  appellants. 

Mr.  James  Iv.  Edsall,  Attorney  General,  Mr.  Henry 
Stryker,  and  Mr.  Geo.  W.  S-^fITH,  for  the  appellees. 

Mr.  Justice  Shei>don  delivered  the  opinion  of  the  Court : 

This  was  a  suit  brought  against  William  H.  Broadwell, 
sheriff  of  Morgan  county,  in  this  State,  and  his  sureties,  on 
his  bond  given  as  collector  for  Morgan  county  of  the  revenue 
levied  for  the  year  1872.  Broadwell  was  elected  such  sheriff 
in  November,  1872,  and  having  been  qualified  as  sheriff,  exe- 
cuted, as  collector,  the  bond  sued  on. 

Morgan  county  was  not  under  township  organization,  and 
iu  September,  1872,  the  county  court  of  the  county  fixed  the 
compensation  of  the  sheriff  of  that  county  at  the  sum  of  S2000 
per  annum.  The  only  question  presented  is,  whether  Broadwell 
was  entitled  to  retain,  or  was  bound  to  pay  into  the  county 
treasury,  all  the  commissions  allowed  by  law  to  the  collector, 
in  excess  of  his  said  compensation  of  $2000. 

Section  10,  article  10,  of  the  present  constitution  of  1870, 
provides  that  the  county  board  shall  fix  the  compensation  of 
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all  countv  officers,  etc.,  and  that  all  fees  or  allowances  by  tliera 
received  in  excess  of  their  said  compensation  shall  be  paid 
into  the  countv  treasury. 

The  6th  section  of  the  same  article  provides  that,  "At  the 
first  election  of  county  judges  under  this  constitution,  there 
shall  be  elected  in  each  of  the  counties  in  this  State,  not 
under  township  organization,  three  officers,  who  shall  be 
stvled  'The  Board  of  County  Commissioners,'  who  shall  hold  . 
sessions  for  the  transaction  of  county  business  as  shall  be 
provided  by  law."  The  first  election  of  county  judges  under 
the  constitution  took  place  in  November,  1873. 

At  the  time  of  the  adoption  of  the  constitution,  there  were, 
as  we  understand,  66  counties  in  the  State  under  township 
organization,  and  .36  not  under  such  organization.  The  con- 
stitution made  provision  for  the  adoption  or  discontinuance 
of  township  organization  as  the  respective  counties  might 
from  time  to  time  elect.  Under  township  organization,  the 
bodv  for  the  transaction  of  county  business  was  styled  the 
"Board  of  Supervisors."  In  counties  not  under  township 
organization,  it  was  the  coiijity  court,  whicli,  in  such  counties, 
after  the  adoption  of  the  constitution,  was  to  be  superseded 
bv  a  body  to  be  termed  "The  Board  of  County  Commission- 
ers," to  be  elected  for  the  first  time  in  November,  1873. 

Now  what  is  the  proper  construction  of  the  phrase  "county 
board,"  as  used  in  section  10,  article  10,  of  the  constitution? 
It  evidently  is  not  to  be  confined  to  any  one  particular  body 
of  persons.  It  will  be  acknowledged  that  it  embraces  both 
the  board  of  supervisors  and  the  board  of  county  commis- 
sioners, bodies  very  differently  constituted.  Is  it  to  be  con- 
fined to  those  two  particular  bodies,  or  may  it  not  also  embrace 
the  county  court,  in  counties  not  under  township  organiza- 
tion, which,  in  such  counties,  was  to  be  superseded  bv  the 
board  of  county  commissioners,  and  until  so  superseded, 
would,  in  such  counties,  be  the  body  for  the  transaction  of  the 
county  business?  The  more  natural  construction,  no  doubt, 
would  be,  that  the  term  "county  board"  referred  to  the  above 
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named  "boards,"  as  they  were  the  only  two  bodies  of  rountv 
officers  to  whom,  in  such  connection,  the  term  "board"  had 
been  applied  by  the  constitution  and  the  laws,  or  bv  usage; 
aud  that  might  well  be  held  as  the  proper  construction,  were 
the  county  court  to  continue  as  a  co-existing  tribunal,  or  were 
it  indifferent,  as  respects  results,  which  one  exercised  tlie 
power  given.  But  the  adoption  of  this  construction  would 
lead  to  this  consequence,  that  section  10,  article  10.  would 
take  effect  in  the  counties  under  township  organization,  before 
it  did  in  the  counties  not  under  such  organization.  The  svs- 
tem  of  a  fixed  compensation  of  county  officers  would  be  in 
force  in  the  former  counties  for  a  year  aud  more,  while  in  the 
latter  counties  the  fee  system  would  be  prevailing. 

The  compensation  system  by  the  constitution  was  to  applv 
to  the  county  officers  elected  in  November,  1872.  But  if,  in 
counties  not  under  township  organization,  the  countv  court 
could  not  fix  the  compensation  of  these  officers,  but  onlv  the 
board  of  county  commissioners,  which  was  to  be  elected,  and 
which  would  not  be  elected  until  in  November,  1873.  then 
the  going  into  effect  of  the  system  of  a  fixed  compensation 
of  county  officers  in  these  counties  would  be  delayed  until 
November,  1873,  or  longer.  This  would  be  creative  of  the  verv 
evil  against  which  the  present  constitution  is  most  es{)ecially 
levelled,  special  legislation. 

There  is  no  so  marked  feature  of  this  instrument  as  its 
hostility  to  special  laws  and  partial  legislation,  and  its  pur- 
pose to  secure  the  establishment  of  general  and  uniform  laws. 
A  construction  which  would  avoid  such  unequal  result  as 
before  mentioned  should  be  adopted,  if  it  well  may  be  con- 
sistently with  the  language  used. 

We  perceive  no  such  necessity  as  limits  the  term  "board  " 
to  the  board  of  supervisors  and  the  board  of  county  commis- 
sioners, and  excludes  its  application  to  the  county  court  which 
then  existed  in  counties  not  under  township  organization. 
Webster,  in  his  dictionary,  gives  this  as  one  of  the  definitions 
of  the  term  "board  :"  "A  body  of  men  constituting  a  quorum  ; 
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a  court  or  council,  as,  a  board  of  trustees,  a  board  of  officers," 
etc.  Under  this  signification  may  well  be  embraced  as  the 
"county  board"  this  county  court,  composed  of  a  county 
judge  and  two  designated  justices  of  the  peace — the  body  of 
officers  which  existed  in  a  county  not  under  township  organi- 
zation, and  which  was,  by  the  law  of  February  12,  1849,  con- 
stituted to  sit  as  a  county  court,  "for  the  transaction  of  county 
business." 

In  determining  the  construction,  we  may  look  to  the  defi- 
nition of  the  term,  the  general  spirit  and  scope  of  the  consti- 
tution, and  the  subject  matter.  The  power  so  given  to  the 
*"county  board"  is  to  fix  the  compensation  of  county  officers. 
It  properly  belongs  to  the  body  which  has  the  transaction  of 
the  business  of  the  county,  and  the  management  of  its  fiscal 
afiairs.  This  the  county  court  has,  until  it  shall  be  superseded 
by  the  board  of  county  commissioners.  The  power  to  fix 
compensation  may  be  exercised  by  the  one  body  as  well  as 
the  other,  and  there  is  no  reason  why  it  may  not  be  exercised 
by  the  county  court  until  it  is  supplanted  by  the  board  of 
county  commissioners,  and  the  public  interest  requires  that 
it  should  be  exercised  at  the  earliest  practicable  period. 

We  think  there  is  too  much  of  literalism  in  the  construc- 
tion which  would  confine  the  meaning  of  the  phrase  "county 
board"  to  the  two  boards  of  supervisors  and  of  county  com- 
missioners ;  that  it  is  unnecessary  so  to  do  ;  and  we  are  of 
opinion  that  the  reasonable  and  fair  interpretation  here  is, 
that  "county  board"  means  the  board  or  body  of  officers 
which  in  any  county  is  authorized  to  transact  the  county  busi- 
ness; that  in  counties  under  township  organization,  it  refers 
to  the  board  of  supervisors;  in  counties  not  under  township 
organization,  lor  the  present  it  means  the  county  court,  con- 
sisting of  the  county  judge  and  associate  justices  of  the  peace, 
who,  for  the  present,  were  authorized  to  transact  the  county 
business;  and  that  it  also  embraces  the  board  of  county  com- 
missioners, which,  in  counties  not  under  township  organiza- 
tion, were  soon  to  supersede  the  county  court  in  the  exercise 
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of  these  powers.  Under  this  construction,  section  10.  article 
10,  would  become  operative  throughout  the  entire  State  at 
the  same  time.  A  body  then  existed  in  each  of  the  counties 
in  the  State,  which  could,  at  the  same  time,  exercise  the  pow- 
ers specified  in  section  10  for  fixing;  the  compensation  of 
county  officers. 

The  4th  section  of  the  schedule  to  the  constitution  is  in- 
sisted on  by  appellants'  counsel  as  being  opposed  to  this  con- 
struction, which  is  in  these  words: 

"County  courts,  for  the  transaction  of  county  business  in 
counties  not  having  adopted  township  organization,  shall  con- 
tinue in  existence  and  exercise  their  present  jurisdiction  until 
the  board  of  county  commissioners  provided  in  this  constitu- 
tion is  organized  in  pursuance  of  an  act  of  the  General  As- 
sembly." 

It  is  said  that  this  negatives  the  idea  that  the  countv  courts 
could  exercise  any  other  than  their  present  jurisdiction,  and 
that  fixing  the  compensation  of  county  officers  would  be  add- 
ing to  their  jurisdiction.  It  is  sufficient,  on  this  head,  to  refer 
to  the  case  of  Shaio  et  al.  v.  Hill  et  al.  67  111.  455,  where  it 
was  held  that  the  act  of  1872,  to  provide  for  the  removal  of 
county  seats,  in  conferring  upon  the  county  courts  a  new 
authority  to  order  an  election  in  regard  to  the  removal  of  a 
county  seat,  was  not  in  conflict  with  this  section  of  the  sched- 
ule; that  the  words  "exercise  present  jurisdiction"  were  not 
a  prohibition  upon  the  legislature  in  the  enactment  of  any 
additional  laws  regulating  such  courts,  but  were  to  be  re- 
garded as  a  mere  limitation  upon  the  power  to  change  the 
jurisdiction  from  county  business  to  civil  or  criminal  cau.ses. 

Reference  is  also  made  to  section  8,  article  9,  of  the  consti- 
tution, that  ''county  authorities  shall  never  assess  taxes  the 
aggregate  of  which  shall  exceed  75  cents  per  $100/'  etc. 
Stress  is  laid  upon  the  use  here  of  the  words  ^'county  author- 
ities." It  is  said  the  purpose  was  here  to  use  terms  that 
would  include  the  old  county  court,  the  board  of  supervisors 
and  the  board  of  countv  commissioners,  and  that  the  inference 
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is,  that  the  framers  of  the  constitution  understood  that  county 
board  would  not  include  county  courts,  and  so  a  more  generic 
term  was  used. 

The  two  sections  in  question,  the  one  forbidding  the  com- 
mission of  an  act  by  any  person  or  power,  and  the  other 
directing  the  doing  of  an  act  by  a  certain  body,  are  so  dissim- 
ilar from  each  other  in  purpose  and  scope,  that  no  such  infer- 
ence as  urged  can  justly  be  drawn. 

The  last  cited  section  was  for  the  prohibition  of  the  impo- 
sition of  taxes  by  county  authority  beyond  a  certain  extent; 
and  it  was  fit  to  use  the  broad  terms  "county  authorities," 
which  were  comprehensive  enough  to  include  all  the  then 
established  or  proposed  or  future  systems  of  county  govern- 
ment, as  also  any  county  officer,  so  that  there  could  be  no  room 
for  evasion.  But  section  10.  article  10.  requires  an  act  to  be 
done  bv  some  tribunal  of  the  county,  and  although  the  countv 
court  was  a  county  authority,  the  substitution  of  the  phrase 
"county  authority"  for  "county  board"  might  lead  to  some 
confusion,  as,  for  example,  the  county  judge  of  the  county 
was  a  county  authority. 

The  further  position  is  taken  by  appellant  that  the  sheriff 
and  collector  are  not,  as  respects  fees  and  commissions,  one 
and  the  same  officer  ;  that  the  commissions  allowed  by  law  to 
the  collector  are  in  addition  to  the  compensation  as  sheriff; 
and  that  even  if  the  compensation  of  Broad  well  as  sheriff  was 
legally  fixed  by  the  county  court  at  $2000  per  annum,  he 
would  be  entitled,  in  addition  thereto,  to  commissions  as  col- 
lector. This  point  has  been,  in  principle,  adjudged  adversely 
to  the  claim  of  appellant,  in  the  case  of  KUgore  v.  The  People, 
ante,  p.  548.  It  was  there  held  that,  in  counties  under  town- 
ship organization,  the  office  of  county  collector  was  not  a  dis- 
tinct one  from  that  of  county  treasurer,  and  that  the  compen- 
sation of  the  treasurer,  which  had  been  fixed  by  the  board  of 
supervisors  of  the  county,  included  his  compensation  as  col- 
lector, and  was  all  the  compensation  to  which  he  was  in  any 
way  entitled,  both  as  treasurer  and  county  collector. 
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In  counties  not  under  township  organization,  the  offices  of 
sheriff  and  county  collector  stand  in  the  same  relation  to  each 
other  as  do  those  of  county  treasurer  and  county  collector  in 
counties  under  township  organization;  and  the  same  principle 
which  determines  that  the  compensation  fixed  for  the  trea-s- 
urer  includes  that  of  collector,  will  also  decide  that  the  com- 
pensation fixed  for  the  sheriff  includes  his  whole  compensa- 
tion both  as  sheriff"  and  county  collector. 

The  revenue  act  of  1845,  like  the  present  act,  provided  that 
the  sheriff  should  be  ex  officio  the  collector  of  taxes. 

In  Wood  et  al.  v.  Cook,  31  111.  271,  it  was  held  that  the  act 
of  1845  merged  the  office  and  duties  of  collector  into  those 
of  the  sheriff. 

AVe  are  of  opinion  that  the  demurrer  was  properly  sustained 
to  the  pleas  setting  up  that  the  compensation  of  Broadwell, 
as  sheriff,  had  not  been  fixed  by  the  board  of  county  commis- 
sioners of  Morgan  county,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


Samuel  R.  Porter  et  al. 

V. 

The  Rockford,    Rock  Island  and  St.  Louis  Rail- 
road Company. 

1.  Taxation — legislative  power  over,  in  general.  The  right  to  tax,  which, 
from  necessity,  is  inherent  in  every  government,  with  ns  is  vested  in 
the  legislature,  which  possesses  plenary  power  over  the  subject,  except  so 
far  as  It  is  restricted  by  the  constitution  of  the  State  or  that  of  the  United 
States. 

2.  Same — constitutionality  of  the  law  of  1872 /or  taxing  railroad  corpora- 
tions. The  third  section  of  the  consolidated  revenue  act  of  1872,  requiring 
that  the  capital  stock  of  all  companies  and  associations  then  or  thereafter 
created  under  the  laws  of  this  State,  shall  be  so  valued  by  the  State  Board 
of  Equalization  as  to  ascertain  and  determine,  respectively,  the  fair  cash 

36— 76th  III. 
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value  of  such  capital  stock,  including  the  franchise,  over  and  above  the 
assessed  value  of  the  tangible  property  of  such  company  or  association, 
being  a  general  law,  and  uniform  as  to  the  class  upon  which  it  operates, 
is  not  in  violation  of  any  constitutional  provision. 

3.  CoNSTiTUTiONAJj  LAW — taxation  of  corporations.  Section  1,  article  9, 
of  the  new  constitution,  does  not  require  that  the  legislature,  in  providing 
for  the  taxation  of  corporations,  to  designate  the  precise  amount  which 
each  corporation  shall  pay,  and  that  this  shall  be  the  same  on  each  cor- 
poration, without  regard  to  the  value  of  the  franchise  or  the  privileges 
enjoyed,  nor  that  such  taxation  shall  be  of  like  character  with  that  which 
may  be  imposed  on  inn-keepers,  and  others  pursuing  the  particular  voca- 
tions named. 

4.  This  part  of  the  constitution  only  requires  that  corporations  shall 
be  taxed  in  such  manner  as  the  General  Assembly  shall,  from  time  to 
time,  direct  by  general  law,  and  the  only  uniformity  required  is  as  to  the 
class  upon  which  such  general  law  shall  operate.  Its  design  was,  to  en- 
able the  legislature  to  make  the  burthen  of  taxation  proportionate,  by 
applying  a  different  rule  to  corporations  and  the  vocations  named  from 
that  applied  to  individuals. 

5.  Same — mode  of  taxing  corporations  discretionary  with  the  legislature. 
It  is  therefore  discretionary  with  the  legislature  to  determine  whether 
corporations  shall  be  taxed  only  on  their  tangible  property,  on  the  amount 
of  their  capital  stock  paid  in,  on  the  amount  of  their  gross  receipts,  or,  as 
under  the  act  of  1872,  on  the  value  of  their  tangible  property  and  on  the 
fair  cash  value  of  their  capital  stock,  including  their  franchise,  over  and 
above  the  assessed  value  of  their  tangible  property,  subject  merely  to  the 
limitation  that  it  shall  be  directed  by  general  law,  uniform  as  to  the  class 
upon  which  it  operates. 

6.  Same — assessment  of  property  may  he  given  to  different  offlcers.  There 
is  no  constitutional  provision  which  either  expressly  or  by  necessary  im- 
plication denies  the  legislature  the  power  to  commit  the  valuation  of 
property  for  taxation  to  such  person  or  persons  as  it,  in  its  wisdom,  may 
select.  It  is  competent  to  require  the  State  Board  of  Equalization  to 
assess  the  value  of  a  certain  class  of  property,  leaving  other  property  to 
be  assessed  by  the  ordinary  assessors. 

7.  Same — whether  power  given  Board  of  Equalization  is  a  delegation  of 
legislative  power.  The  power  given  to  the  State  Board  of  Equalization  to 
"adopt  such  rules  and  principles  for  ascertaining  the  fair  cash  value  of 
the  capital  stock  of  corporations  as  to  it  may  seem  equitable  and  just," 
is  not  a  delegation  of  legislative  power,  and  does  not  therefore  render  the 
act  unconstitutional.  No  discretion  is  left  to  the  board  as  to  what  shall 
be  assessed  or  what  degree  of  value  shall  be  ascertained.  Without  such 
expression,  the  board  would  have  this  power  by  necessary  implication 
from  the  power  to  assess. 
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8.  Statxtte — 7-ule  of  construction.  A  statute  sliould  be  so  construed 
that  the  whole,  if  possible,  shall  stand,  and  wlien  it  can  be  so  construed 
and  applied  as  to  avoid  a  conflict  with  the  constitution,  such  constructioa 
must  be  adopted. 

9.  CouPORATiONS — capital  stock  distinguished  from  shares  of  stock.  The 
leg-al  property  of  the  shareholder  in  a  corporation  is  quite  distinct  from 
that  of  the  corporation,  althous^h  the  shares  of  stock  have  no  value  save 
that  which  they  derive  from  the  corporate  property  and  franchise;  and  a 
tax  levied  upon  the  property  of  the  one  is  not,  in  any  legal  sense,  levied 
upcm  the  property  of  the  other.  A  tax  upon  tlie  capital  stock  and  fran- 
chise of  a  corporation  is  not  a  tax  upon  the  shares  of  the  shareholders. 

10.  S.\ME — distinction  furthir  explained.  The  interest  of  a  shareholder 
in  a  corporation  entitles  him  to  participate  in  the  net  protits  of  the  cor- 
poration in  the  employment  of  its  capital,  during  the  existence  of  its 
cliarter,  in  proportion  to  the  number  of  his  shares,  and,  upon  its  dissolu- 
tion or  termination,  to  his  proportion  of  the  property  tliat  may  remain  of 
the  corporation  after  the  payment  of  its  debts.  This  is  a  distinct,  inde- 
pendent interest  or  property,  held  by  tlie  sliareholder  like  anj^  other  prop- 
ertj'  belonging  to  him.  But  the  capital  stock  and  other  property  of  the 
corporation  is  a  distinct  legal  interest,  and  is  taxable  to  the  corporation 
itself 

11.  Same— /;vxrtc7«"se  is  property.  A  franchise  of  a  corporation  is  prop- 
erty, and  as  such  is  liable  to  taxation,  as  well  as  tlie  capital  stock  and 
tangible  property  of  the  corporation.  The  franchise  may  also  be  con- 
demned for  public  use,  under  the  right  of  eminent  domain,  upon  due 
compensation  being  made. 

13.  Tlie  fact  that  it  is  difficult  to  fix  a  true  value  upon  a  franchise,  and 
the  danger  of  doing  injustice  in  attempting  to  tax  it,  furnishes  no  objec- 
tion to  the  riglit  of  the  State  to  tax  it,  as  no  other  species  of  property  can 
escape  taxation  on  account  of  the  difficulty  of  ascertaining  its  value. 
Absolute  accuracy  in  assessment  of  property  is  not  essential  to  the  validity 
of  taxes  based  on  it. 

13.  Same — capital  stock  is  taxable  but  not  shares.  Under  the  revenue 
act  of  1873,  the  capital  stock  of  corporations  created  under  the  laws  of 
this  State  must  be  taxed,  and  the  shares  of  stock  are  exempted  from  taxa- 
tion ;  but  wlien  a  resident  of  this  State  owns  shares  of  stock  in  a  corpora- 
tion created  by  the  laws  of  another  State,  they  are  taxable  against  hina. 

14.  The  words  "capital  stock,"  as  used  in  the  act  of  1878,  do  not  mean 
"sliares  of  stock,"  either  separately  or  in  the  aggregate,  but  are  intended 
to  designate  the  property  of  the  corporation  subject  to  taxation. 

15.  The  fact  that  a  railway  company  is  required  to  furnish  tlie  Auditor 
a  statement  for  tlie  use  of  the  State  Board  of  Equalization,  showing  the 
amount  of  their  capital,  tlie  amount  paid  in,  its  value,  and  the  amount  of 
its  indebtedness,  does  not  show  that  the  legislature  intended  to  tax  the 
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shaves  of  stock.    This  statement  is  intended  to  furnish  a  mode  of  measur- 
ing the  value  of  the  capital  stock  and  franchise. 

16.  Taxation — corporation  not  taxable  on  debts  owing  by  it.  A  corpora- 
tion is  not  taxable  upon  the  value  of  the  debts  it  owes,  and  to  assess  a 
corporation  on  the  amount  of  its  debts  by  the  State  Board  of  Equalization 
would  be  a  clear  violation  of  law. 

17.  Same — evidence  of  assessment  including  debts  of  corporation.  It  was 
urged,  on  bill  to  enjoin  tlie  collection  of  a  tax,  by  a  railway  company,  that 
the  Board  of  Equalization  had  included  in  the  assessment  of  its  capital 
stock,  including  the  franchise,  debts  which  the  company  owed.  Tlie  evi- 
dence of  this  was  the  resolution  of  the  board,  declaring  that  the  market 
or  fair  cash  value  of  the  shares  of  capital  stock,  and  the  market  or  fair 
cash  value  of  the  debt,  excluding  indebtedness  for  current  expenses,  should 
be  added  togetlier,  and  the  aggregate  should  be  taken  as  the  value  of  the 
capital  stock,  including  the  franchise:  Held,  tliat  it  could  not  be  pre- 
sumed, from  the  resolution,  that  the  company  was  assessed  with  the 
amount  of  its  debts,  but  that  it  would  be  regarded  as  adopting  a  mode  by 
which  to  approximate  the  value  of  the  capital  stock,  including  the  fran- 
chise. 

18.  Same — courts  can  not  relieve  against  excessive  valuation.  The  courts 
have  no  power  to  grant  relief  against  the  collection  of  a  tax  on  the  ground 
that  the  officers  appointed  by  law  to  assess  erred  in  the  valuation  of  prop- 
erty. In  fixing  the  value  of  property  for  taxation,  the  assessors  or  Board 
of  Equalization  act  judicially,  and  tlreir  decision  can  only  be  impeached 
for  fraud. 

19.  Same — assesument  by  recommendation  of  a  committee.  It  was  objected 
to  an  assessment  of  the  property  of  a  railway  company,  that  the  valuation 
was  determined  by  a  committee  of  the  State  Board  of  Equalization;  but 
it  was  held,  that  as  the  report  of  the  committee  was  acted  upon  and  adopted 
by  the  board,  it  was  to  be  regarded  as  having  been  made  by  the  board. 

20.  Same — no  notice  of  assessment  required.  It  is  not  required  that  a 
corporation,  whose  property  is  assessed  for  taxation  by  the  State  Board 
of  Equalization,  shall  be  notified  of  the  assessment  or  the  rules  adopted 
whereby  to  determine  the  value  of  the  property,  and  no  right  of  appeal  is 
given  from  the  assessment. 

21.  Same — excessive  levy  may  be  enjoined.  Where  the  State  tax  is  lim- 
ited to  a  given  sum,  a  levy  upon  property  in  excess  of  the  proportionate 
amount  necessary  to  be  levied  on  it  to  produce  the  given  sum,  such  excess 
is  unauthorized  by  law,  and  its  collection  will  be  enjoined. 

22.  Injunction — of  the  collection  of  a  tax.  A  court  of  equity  will  not 
entertain  a  bill  to  restrain  the  collection  of  a  tax,  except  in  cases  where 
the  tax  is  unauthorized  by  law,  or  where  it  is  assessed  upon  property  not 
subject  to  taxation,  or  where  the  property  lias  been  fraudulently  assessed 
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at  too  liig'li  a  lute.  In  no  event  will  an  injnnetion  lie,  unless  it  is  clearl}' 
made  to  appear  that  the  partly  has  been  wronirfully  assessed,  and  will  sus- 
tain  iirepai'able  injuiy  unless  the  collection  of  the  tax  be  enjoined. 

Appi:ai,  from  the  Circuit  Court  of  Rock  Island  countv;  the 
Hon.  Gkoi;ge  W.  Pleasants,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  the  appellee  against  John 
V.  Cook,  county  clerk,  and  Samuel  R.  Porter,  collector  of 
Rock  Island,  to  enjoin  the  collection  of  a  tax.  The  opinion 
of  the  court  states  all  the  material  facts  of  the  case.  The  tax 
sought  to  be  enjoined  was  assessed  and  levied  under  the  con- 
solidated revenue  act  of  1872. 

Messrs.  Kenm^orthy  &  Beardsley,  and  Mr.  William 
H.  Gest,  for  the  appellants. 

Mr.  Charles  M.  Osborn,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

A  number  of  cases  have  been  submitted  at  the  present  term 
for  our  decision,  in  which  substantially  the  same  questions 
arise  as  in  the  present  case.  Inasmuch  as  the  opinion  in  this 
case  must  be  conclusive  in  those,  we  have,  in  considering  the 
various  questions  involved,  examined  all  the  arguments  filed 
by  the  distinguished  and  eminent  counsel  engaged  in  the 
several  cases,  with  all  the  care  and  deliberation  we  could  be- 
stow, in  view  of  the  limited  time  within  our  control. 

The  bill  filed  by  the  appellee  alleges  that  the  Board  of 
Equalization  assessed  against  it,  for  the  purpose  of  taxation 
for  the  year  1873,  its  property  denominated  "railroad  track" 
and  "rolling  stock,"  at  the  sum  of  $2,146,932,  and  its  capital 
stock  at  the  sum  of  $1,004,180,  upon  all  which  taxes  are 
levied,  the  collection  of  which  is  sought  to  be  enforced  against 
appellee. 

The  present  suit  relates  only  to  so  much  of  these  taxes  as 
is  claimed  to  be  due  in  Rock  Island  count\ . 
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The  first  objection  nrged  is,  tliat  appellee  owns  no  ])ropert)'' 
npon  which  it  can  be  held  liable  for  the  payment  of  taxes, 
which  is  described  bv  the  words  "capital  stock,"  because,  it  is 
insisted,  its  capital  stock  has  been  sold  to,  and  was,  at  the 
date  of  this  assessment,  the  property  of  the  shareholders  and 
not  of  the  corporation. 

The  legal  property  of  the  shareholder  is  quite  distinct  from 
that  of  the  corporation,  although  the  shares  of  stock  have  no 
value  save  that  which  they  derive  from  the  corporate  prop- 
erty and  franchise,  and  a  tax  levied  upon  the  property  of  the 
one  is  not,  in  a  legal  sense,  levied  upon  the  property  of  the 
other.  In  Vmi  Allen  v.  The  Assessois,  3  Wallace,  583,  Mr. 
Justice  Nelsox,  in  delivering  the  opinion  of  the  court,  said  : 
"The  tax  on  the  shares  is  not  a  tax  on  the  capital  of  the  bank. 
The  corporation  is  the  legal  owner  of  all  the  propertv  of  the 
bank,  real  and  personal  ;  and.  within  the  powers  conferred 
upon  it  by  the  charter,  and  for  the  purposes  for  which  it  was 
created,  can  deal  with  the  corporate  property  as  absolutely  as 
a  private  individual  can  deal  with  his  own.  Tiiis  is  familiar 
law,  and  will  be  found  in  every  M'ork  that  may  be  opened  on 
the  subject  of  corporations.  A  striking  exemplification  may 
be  seen  in  the  case  of  The  Queen  v.  Arnaud.  The  question 
related  to  the  registry  of  a  ship  owned  by  a  corporation. 
Lord  Denman  observed  :  'It  appears  to  me  that  the  British 
corporation  is,  as  such,  the  sole  owner  of  the  ship.  The  indi- 
vidual members  of  the  corporation  are  no  doubt  interested,  in 
one  sense,  in  the  property  of  the  corporation,  as  they  may 
derive  individual  benefits  from  its  increase,  or  loss  from,  its 
decrease,  but  in  no  legal  sense  are  the  individual  members 
the  owners.' 

''The  interest  of  the  shareholder  entitles  him  to  participate 
in  the  net  profits  earned  by  the  bank  in  the  employment  of 
its  capital,  during  the  existence  of  its  charter,  in  proportion 
to  the  number  of  his  shares,  and,  upon  its  dissolution  or  ter- 
mination, to  his  proportion  of  the  property  that  may  remain 
of  the  corjioration,  after  the  payment  of  its  debts.     This  is  a 
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distinct,  independent  interest  or  property,  held  by  tlie  sliiire- 
liolder  like  any  other  property  that  may  belono:  to  him." 

•'There  can  be  no  question,"  says  Redfield,  in  his  work  on 
Railways,  (vol.  2,  8d  ed.  453,)  "that  the  capital  stock  of  cor- 
porations, or  their  property,  both  real  and  personal,  is  taxable 
to  the  corporation  itself." 

After  quoting  from  the  opinion  of  Mr.  Justice  Wayne,  in 
Gordon  v.  The  Aj^peal  Tax  Court,  3  Howard,  133,  he  adds  : 
"^ye  here  find  the  clear  recognition  of  three  kinds  of  corpo- 
rate property  taxable  to  the  corporation,  and  the  shares  in 
the  hands  of  the  corporators  distinctly  defined  as  a  fourth 
species  of  corporate  property,  which  is  taxable  only  to  the 
owners  or  holders  :  1.  The  capital  stock.  2.  The  corporate 
property.  3.  The  franchise  of  the  corporation — all  of  which 
is  taxable  to  the  corporation  ;  ^jud  the  shares  in  the  capital 
stock,  which  is  taxable  onlv  to  me  shareholders."  And  a^ain, 
at  page  460,  sec.  2,  he  says :  "  tl^e  interest  or  right  of  a  share- 
holder in  a  corporation  is  well  defined  by  Sh.aw,  C.  J.:  'The 
right  is,  strictly  speaking,  the  right  to  participate,  in  a  certain 
proportion,  in  the  immunities  and  benefits  of  the  corporation.' 
This  is  a  right  or  property  as  distinct  from  the  capital  stock 
of  the  company,  or  property  of  the  company,  as  a  debt  is  dis- 
tinct from  the  debtor,  or  the  mortgage  debt  from  the  mort- 
gaged premises."  The  distinction,  as  thus  stated,  between 
"capital  stock,"  which  is  liable  to  taxation  against  the  corpo- 
ration, and  "shares  of  stock,"  which  can  only  be  taxed  against 
the  shareholders,  is  also  fully  recognized  in  Osicego  Starch 
Factory  v.  JDoUoioay,  21  N.  Y.  449  ;  The  People  v.  Com'r  of 
Taxes,  23  id.  217-18;  Minot  v.  The  P.  W.  and  B.  R.  R.  Co. 
et  al.  (Supreme  Court  IT.  S.)  18  Wallace,  205.  See  also  People 
V,  Bradley,  39  111.  144;  Bank  of  Republic  v.  County  of  Hamil- 
ton, 21  id.  54. 

We  are  satisfied,  from  a  careful  examination  of  the  Revenue 
act,  that  the  legislature  did  not,  by  the  use  therein  of  the 
words  "capital  stock,"  mean  "shares  of  stock,"  either  sepa- 
rately or  in  the  aggregate,  b;t  that  they  intended  to  designate 


568         Porter  et  al  v.  E.  R.  I.  &  St.  L.  R.  R.  Co.     [Jan.  T. 

Opinion  of  the  Court. 

thereby  the  property  of  the  corporation.  In  the  second  clause 
of  the  first  section,  in  declaring  what  shall  be  taxed,  is  in- 
cluded the  "shares  of  stock  of  incorporated  companies  and 
associations  ;"  and  the  fourth  clause  includes  "the  capital 
stock  of  all  companies  and  associations  now  or  hereafter  cre- 
ated under  the  laws  of  this  State." 

The  third  section  prescribes  the  mode  of  valuation,  and  in 
the  fourth  clause  it  is  required  that  "the  capital  stock  of  all 
companies  and  associations  now  or  hereafter  created  under 
the  laws  of  this  State,  shall  be  so  valued  by  the  State  Board 
of  Equalization  as  to  ascertain  and  determine,  respectively, 
the  fair  cash  value  of  such  capital  stock,  including  the  fran- 
chise, over  and  above  the  assessed  value  of  the  tangible  prop- 
erty of  such  company  or  association."  And  the  section  con- 
cludes with  the  proviso.  th£rt%-in  all  cases  where  the  tangible 
property  or  capital  stock  of  any  company  or  association  is 
assessed  under  the  act,  the  siVOires  of  capital  stock  of  any  such 
company  or  association  shaH.not  be  assessed  or  taxed  in  this 
State."  Section  six  requires  every  person  to  "list  his  shares 
of  stock,  of  joint  stock  or  other  companies  (when  the  capital 
stock  of  such  company  is  not  assessed  in  this  State),"  and  that 
"the  property  of  a  body  politic  or  corporate  shall  be  listed  by 
the  president  or  proper  agent  or  officer  thereof." 

By  the  29th  clause  of  tlie  25th  section,  it  is  made  the  duty 
of  the  person  whose  property  is  being  assessed  to  state,  in  the 
schedule,  to  be  by  him  delivered  to  the  assessor,  "the  amount 
and  value  of  shares  of  capital  stock  of  companies  and  associa- 
tions not  incorporated  by  the  laws  of  this  State.'*  The  capi- 
tal stock  or  property  of  national  banks  is  not  to  be  assessed 
or  taxed,  but  by  the  35th  section  it  is  provided  that  "  the 
stock  holders  in  every  bank  located  within  this  State,  whether 
such  bank  has  been  organized  under  the  banking  laws  of  this 
State  or  of'the  United  States,  shall  be  assessed  and  taxed  on 
the  value  of  their  shares  of  stock  therein,"  etc. 

By  the  40th  section,  "every  person,  company  or  corporation 
owning,  operating   or  constructing  a  railroad    in   this   State^ 
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shall  return  sworn  lists  or  scliedules  of  the  taxable  property 
of  such  railroad,"  as  is  thereinafter  j)rovided. 

The  48th  section  requires  that,  "at  the  same  time  the  lists 
or  schedules  are  required  to  be  returned  to  the  county  clerks, 
the  person,  company  or  corporation  running,  operating  or 
constructing  any  railroad  in  this  State,  shall  return  to  the 
Auditor  of  Public  Accounts  sworn  statements  or  schedules,  as 
follows: 

First.  Of  the  property  denominated  railroad  track,  giving 
the  length  of  the  main  and  side  or  second  tracks  and  turn 
outs,  and  showing  the  proportions  in  each  county,  and  the 
total  in  the  State. 

Second.  The  rolling  stock,  giving  the  length  of  the  main 
track  in  each  county,  the  total  in  this  State,  and  the  entire 
length  of  the  road. 

Third.  Showing  the  number  of  ties  in  track  per  mile,  the 
weight  of  iron  or  steel  per  yard,  used  in  the  main  and  side 
tracks;  what  joints  or  chairs  are  used  in  track,  the  ballasting 
of  the  road,  whether  graveled  or  dirt,  the  number  and  quality 
of  buildings  or  other  structures  on  "railroad  track,"  the 
length  of  time  iron  in  track  has  been  nsed.  and  the  length 
of  time  the  road  has  been  built. 

Fourth.  A  statement  or  schedule  showing  :  1.  The  amount 
of  capital  stock  authorized,  and  the  number  of  shares  into 
which  such  capital  stock  is  divided.  2.  The  amount  of  cap- 
ital stock  paid  up.  3.  The  market  value,  or  if  no  market 
value,  then  the  actual  value  of  the  shares  of  stock.  4.  The 
total  amount  of  all  indebtedness,  except  for  current  expenses 
for  operating  the  road.  5.  The  total  listed  valuation  of  all 
its  tangible  property  in  this  State.  Such  schedule  shall  be 
made  in  conformity  to  such  instructions  and  forms  as  may  be 
prescribed  by  the  Auditor  of  Public  Accounts." 

The  50th  section  makes  it  the  duty  of  the  Auditor,  annually, 
on  the  meeting  of  the  State  Board  of  Equalization,  to  lay 
such  schedules  before  the  board,  and  requires  the  board  to 
assess  the  property,  as  in  the  act  is  afterwards  provided. 
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The  108th  section  provides  that  "the  State  Board  of  Equal- 
ization shall  assess  the  capital  stock  of  each  company  or 
association  respectively,  now  or  hereafter  incorporated  under 
the  laws  of  this  State,  in  the  manner  hereinbefore  in  this  act 
provided." 

The  109th  section  requires  the  State  Board  of  Equalization 
to  assess  the  railroad  property  denominated  in  the  act  "rail- 
road track"  and  "rolling  stock,"  and  directs  how  the  assess- 
ment shall  be  certified  and  distributed. 

The  110th  section  is  as  follows:  "The  aggregate  amount 
of  capital  stock  of  railroad  or  telegraph  companies,  assessed 
bv  said  board,  shall  be  distributed  proportionately  by  said 
board  to  the  several  counties  in  like  manner  that  the  property 
of  railroads  denominated  "railroad  track"  is  distributed. 
The  amount  so  determined  shall  be  certified  by  the  Auditor  to 
the  county  clerks  of  the  proper  counties.  The  county  clerk 
shall,  in  like  manner,  distribute  the  value,  so  certified  to  him 
by  the  Auditor,  to  the  county,  and  to  the  several  towns,  dis- 
tricts, villages  and  cities  in  his  county  entitled  to  a  propor- 
tionate value  of  such  capital  stock.  And  said  clerk  shall 
extend  taxes  against  such  values,  the  same  as  against  other 
property  in  such  towns,  districts,  villages  and  cities." 

It  is  thus  seen  that  the  property  directed  to  be  taxed  is 
described  as  the  property  of  the  corporation,  and  where  it  is 
designed  that  the  property  of  share  holders  shall  be  taxed,  it 
is  correctly  described  as  "shares  of  stock,"  or  "shares  of  cap- 
ital stock,"  and  we  have  been  unable  to  find  a  single  instance 
in  which  the  words  "  capital  stock,"  as  used  in  the  act.  are 
not  used  to  convey  a  meaning  other  and  dTflferent  from  that 
conveyed  by  the  words  "shares  of  stock,"  or  "shares  of  capi- 
tal stock." 

It  is  contended,  however,  that  noth withstanding  the  pro- 
fessed exemption  of  shares  from  assessment  where  the  capital 
stock  is  assessed,  inasmuch  as  the  shares  of  stock  are  required 
to  be  assessed  by  the  local  assessors  before  the  capital  stock 
can  be  assessed  by  the  Board  of  Equalization,  both  must  neces- 
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sarily  be  assessed.  We  can  not  conenr  in  this  constrnction. 
The  statute  is  imperative  that  "the  capital  stock"  of  all 
companies  and  associations  now  or  hereafter  created  nnder 
the  laws  of  this  State,  shall  be  taxed  ;  the  mode  of  valuation 
is  prescribed,  and  the  language  is  equally  imperative  that 
when  the  capital  stock  or  franchise  is  assessed,  the  shares  of 
stock  shall  not  be.  When,  therefore,  the  corporation  is  cre- 
ated by  the  laws  of  this  State,  its  capital  stock  must  be  ta.xed, 
and  the  shares  of  stock  are  exempt,  but  when  a  resident  of 
this  State  owns  shares  of  stock  in  a  corporation  created  bv 
the  laws  of  another  State,  his  shares  of  stock  therein  must  be 
taxed.  That  such  is  the  fair  construction  of  the  statute  would 
v,eem.  to  be  conclusive,  both  from  the  impossibility  to  other- 
wise preserve  and  give  force  to  all  the  words  nsed,  and  the 
fact  that  the  shareholder  is  only  required  to  list  the  shares  of 
stock  of  companies  and  associations  not  incorporated  by  the 
laws  of  this  State. 

Tt  is  next  argued  that  it  clearly  appears  that  the  words 
"ca})ital  stock,"  as  used,  were  intended  to  describe  the  prop- 
erty of  the  shareholders,  because: 

First.  The  shares  of  stock  are  exempt  from  taxation  where 
the  capital  stock  or  tangible  property  is  taxed. 

Second.  The  facts  required  to  be  given  in  the  schedule  to 
be  returned  by  the  corporation  to  the  Auditor,  and  by  him  to 
be  laid  before  the  Board  of  Equalization,  tend  to  show  the 
value  of  the  shares  of  stock,  and  do  not  tend  to  show  the 
value  of  the  capital  or  property  of  the  corporation. 

Whether  taxation  shall  be  laid  upon  the  property  of  the 
corporation  or  upon  the  shares  of  stock,  the  ultimate  effect 
must  be  the  same  to  the  shareholder,  for,  practically,  taxation 
upon  everything,  tangible  and  intangible,  belonging  to  the 
corporation,  is  upon  the  same  actual  values  which  the  aggre- 
gate shares  represent.  It  is  not  necessary  to  assert  that  the 
legislature  is  prohibited  from  taxing  both  tiie  corporation  and 
the  shareholders;  it  is  sufficient  that  it  is  competent  for  the 
legislature  to  exempt  shares  of  stock  from  taxation  where  all 
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the  values  they  represent  are  taxed  in  the  hands  of  the  cor- 
poration, and  that  such  exemption  is  commended  by  princi- 
ples of  justice  and  equality. 

But  it  is  obvious  that  the  mode  of  valuation  enjoined  can 
not  be  applied  to  ascertain  the  value  of  that  which  belongs 
to  the  shareholder,  as  such.  When  the  shares  are  assessed, 
all  the  interest  that  the  shareholders  have  in  the  franchise  or 
property  of  the  corporation  is  included.  The  franchise  and 
tangible  property  belong,  unquestionably,  to  the  corporation, 
and,  if  liable  to  be  taxed,  must  be  assessed  for  that  purpose 
against  it.  If  to  the  value  of  the  shares  of  stock  be  added 
the  value  of  the  franchise,  the  franchise  will  be  twice  assessed. 
This  we  can  not  presume  the  legislature  intended  should  be 
done. 

In  determining,  however,  the  value  of  the  capital  or  prop- 
erty of  the  corporation,  including  the  franchise,  the  value  of 
the  aggregate  shares  of  stock  representing,  as  they  do,  all  the 
actual  values  belonging  to  the  corporation,  might  be  regarded 
as  a  mode  of  measuring  their  value,  and  from  such  valuation 
the  tangible  property  should  be  deducted,  to  avoid  double 
assessment.  It  is  not,  as  we  conceive,  unreasonable  to  assume 
that  the  debts  owed  by  the  corporation  proportionally  reduced 
the  actual  value  of  the  shares  of  stock,  for  the  amount  thus 
consumed  would  otherwise,  as  in  the  payment  of  taxes,  ulti- 
mately belong  to  the  shareholders.  For  the  purpose,  then, 
of  determining  how  far  the  value  of  the  shares  of  stock  fails 
to  fully  represent  the  entire  value  of  the  corporate  property 
and  franchise,  it  would  be  necessary  to  ascertain  the  amount 
and  value  of  the  corporate  indebtedness.  In  this  view,  we 
think,  all  the  information  required  to  be  furnished  by  the 
schedule  might  subserve  an  important  purpose  in  ascertaining 
the  value  of  the  corporate  property,  including  the  franchise; 
and  this  mode  of  valuation,  at  least,  seems  to  be  plausible. 
Any  other  construction  would  lead  to  such  absurdities  and 
contradictions  in  the  act  as  would  necessarily  prevent  its  prac- 
tical execution.     The  rule  of  construction  by  which  we  must 
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be  goverited  in  such  cases  is.  to  so  construe  tlie  statute  that 
the  whole  shall,  if  ])ossihle.  stand.  Potter'-s  Dwarris  on  Stat- 
utes, 189.  And  whenever  an  act  of  the  legislature  can  be  so 
construed  and  applied  as  to  avoid  conflict  with  the  constitu-' 
tion  and  give  it  tlie  force  of  law,  such  construction  must  be 
adopted.     Keioland  v.  Mar.^h,  19  111.  384. 

This  brings  us  to  the  question,  was  it  competent  for  the 
legislature,  under  the  constitution,  to  require  the  ''capital 
stock,"  as  thus  construed,  including  the  franchise,  to  be 
assessed  for  the  purpose  of  taxation  ? 

No  question  is  raised  as  to  the  right  to  tax  the  tangible 
property  of  the  corporation,  when  it  is  properly  assessed,  so 
that,  like  other  property,  it  shall  be  taxed  in  proportion  to  its 
value.  But  it  is  contended  that  the  intangible  values  required 
to  be  assessed,  under  the  construction  we  have  given  to  the 
revenue  act,  can  not  be  made  the  basis  of  taxation. 

That  the  right  to  tax  rests  upon  necessity,  is  inherent  in 
every  government,  and,  with  us,  is  vested  in  the  legislative 
department,  which  possesses  plenary  power  over  the  subject, 
except  so  for  as  it  may  be  restricted  by  the  constitution  of 
the  State  or  of  the  United  States,  and  that  it  rests  with  those 
who  allege  the  unconstitutionality  of  an  actx)f  the  legislature 
to  show,  clearly  and  palpably,  wherein  it  violates  the  consti- 
tution, are  fundamental  principles  that  can  not  be  contro- 
verted. Sawyer  v.  The  City  of  Alton,  3  Scam.  130;  People  v. 
Worthington,  21111.174;  People  v.  Salomon,  o  I  ib.49;  McVcujh 
V.  Chicago,  49  ib.  318;  3IcOulloch  v.  Maryland,  4  Wheatou, 
428;  Providence  Bank  v.  Billings,  4  Peters,  561;  People  v. 
Mayor,  etc.,  4  Comstock,  425. 

It  is  clear,  upon  authority,  that  the  franchise  of  a  corpora- 
tion is  property,  and  as  such,  it  may  be  a  proper  object  of 
taxation. 

"A  corporation,"  says  Chancellor  Kkxt,  ''  is  a  franchise 
possessed  by  one  or  more  individuals  who  subsist  as  a  body 
politic,  under  a  special  denomination,  and  are  vested  by  the 
policy  of  the  law  with  the  capacity  of  perpetual   succession, 
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and  of  acting  in  several  respects,  however  numerous  the  asso- 
ciation may  be,  as  a  single  individual."  2  Comms.  (8th  Ed.) 
295.  It  is  said,  in  2  Redfield  on  Railways,  (3d  Ed.)  452, 
'•Corporations,  like  natural  persons,  are  liable  to  taxation, 
both  upon  their  property  and  income,  and  also  upon  their 
faculty.  The  faculty  of  a  corporation  is  its  organic  life — its 
corporate  existence,  by  which  it  is  enabled  to  carry  on  busi- 
ness; that  which  it  derives  from  its  charter  of  incorporation, 
its  corporate  franchise." 

In  West  River  Bridge  Co.  v.  Dix  et  al.  6  Howard,  529,  the 
franchise  of  the  corporation  was  held  to  be  property,  and,  as 
such,  liable  to  be  condemned  for  public  use  under  the  right  of 
eminent  domain,  upon  due  compensation  being  made.  Mr. 
Justice  Daniels,  M-ho  delivered  the  opinion  of  the  court, 
said  :  "  We  are  aware  of  nothing  peculiar  to  a  franchise  which 
can  class  it  higher,  or  render  it  more  sacred  than  other  prop- 
erty. A  franchise  is  property,  and  nothing  more.  *  *  ^i^ 
It  is  its  character  of  property  only  which  imparts  to  it  its 
value,  and  alone  authorizes  in  individuals  a  right  of  action 
for  invasion  or  disturbance  of  its  enjoyment." 

In  Veazie  Bank  v.  Fenno,  8  Wallace,  547,  Mr.  Chief  Justice 
Chase  said:  "Franchises  are  property,  often  very  valuable 
and  productive  property,  and  seem  to  be  as  properly  objects 
of  taxation  as  any  other  property." 

In  Wilmington  R.  R.  Co.  v.  Reid,  13  Wallace,  264,  the 
statute  of  North  Carolina,  incorporating  the  railroad  companv, 
contained  this  clause :  "And  the  property  of  said  company, 
and  the  shares  therein,  shall  be  exempt  from  any  public  charge 
or  tax  whatever."  It  was  held  that  this  exempted  from  tax- 
ation the  franchise  as  well  as  the  other  property  of  the  com- 
pany. Mr.  Justice  Davis,  in  delivering  the  opinion  of  the 
court,  used  this  language .  " Nothing  is  better  settled  than 
that  the  franchise  of  a  private  corporation — which,  in  its 
application  to  a  railroad,  is  the  privilege  of  running  it  and 
taking  fare  and  freight — is  property,  and  of  the  most  valuable 
kind.    It  is  true  it  is  not  the  same  sort  of  property  as  the  roll- 
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ing  stock,  road-bed  and  depot  grounds,  but  it  is  equally  with 
them  covered  by  the  general  term  'the  property  of  the  com- 
pany/ and  therefore  equally  within  the  protection  of  the 
charter."  Again,  in  a  more  recent  case,  in  the  same  tribunal, 
{State  Tax  v.  Railway  Gross  Receipts,  15  Wallace,  '296.)  the 
question  under  consideration  was  the  constitutionality  of  a  law 
of  Pennsylvania,  levying  a  tax  on  railroad  companies,  based 
on  their  gross  receipts.  Mr.  Justice  Strong  observed :  ''  There 
is  another  view  of  this  case  to  which  brief  reference  mav  be 
made.  It  is  not  questioned  that* the  States  may  tax  the  fran- 
chises of  companies  created  by  them,  that  the  tax  mav  be  pro- 
portioned, either  to  the  value  of  the  franchise  granted,  or  to 
the  extent  of  its  exercise  ;  nor  is  it  deniable  that  gross  receipts 
may  be  a  measure  of  proximate  value,  or,  if  not,  at  least  of 
the  extent  of  enjoyment." 

In  the  Monroe  Savings  Bank  v.  The  City  of  Rochester,  37  N. 
Y.  367,  a  statute  of  New  York  provided  that,  "The  privi- 
leges and  franchises  granted  by  the  legislature  of  this  State 
to  savings  banks  or  institutions  for  savings  are  hereby  declared 
to  be  personal  property,  and  liable  to  taxation  as  such,  in  the 
town  or  ward  where  they  are  located,  to  an  amount  not 
exceeding  the  gross  sum  of  their  surplus  earnings,  and  in  the 
possession  of  said  banks  or  institutions,"  etc.  Fui.lertox,  J., 
who  delivered  the  opinion  of  the  court,  in  speaking  of  this 
provision  said:  "In  declaring  the  privileges  and  franchises 
of  a  bank  to  be  personal  property,  the  legislature  has  adopted 
no  novel  principle  of  taxation.  The  powers  and  privileges 
which  constitute  the  franchise  of  a  corporation  are  in  a  just 
sense  property  and  quite  distinct  and  separate  from  the  prop- 
erty which,  by  the  use  of  such  franchise,  the  corporation  may 
acquire.  They  are  so  regarded  by  the  law,  and  so  regarded 
by  common  acceptation.  And,  although  it  has  not  heretofore 
been  customary,  in  this  State  at  least,  to  subject  them  to  tax- 
ation, yet  it  must  be  conceded  that  it  may  be  done  if  the 
legislature  see  fit  so  to  enact." 
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It  may  be  conceded  that,  owing  to  the  peculiar  nature  of 
such  property,  there  is  more  difficulty  in  ascertaining  its  value 
than  that  of  many  other  kinds  of  property,'  and  that  there  is, 
therefore,  great  danger  of  doing  injustice  in  attempting  thus 
to  tax  it,  yet  this  can  not  be  claimed  to  prove  that  the  legis- 
lature is  prohibited  from  imposing  such  taxation.  Many  of 
the  undoubted  powers  of  the  legislature  may  be  so  exercised 
as  to  work  injustice  to  persons  and  corporations,  and  still 
contravene  no  provision  of  the  constitution.  A  law  can  not 
be  held  to  be  unconstitutional  merely  because  its  provisions 
are  unjust.      Cooley's  Const.  Lim.  72. 

Although  substantially  the  same  language  as  is  in  sec.  1,  art, 
9,  of  the  present  constitution,  requiring  taxes  to  be  levied  on 
property  by  valuation,  so  that  every  person  and  corporation 
shall  pay  a  tax  in  proportion  to  the  value  of  his,  her  or  its 
property,  was  in  the  constitutions  of  1818  and  1848,  it  was 
never  held  or  supposed  that  absolute  accuracy  in  this  respect 
was  required,  or  that  any  species  of  property  could  escape 
taxation  on  account  of  the  difficulty  in  ascertaining  its  real 
value. 

Much  property  will,  under  any  system,  necessarily  elude 
all  taxation,  while  other,  by  reason  of  peculiar  circumstances, 
will  be  compelled  to  sustain  what  practically  amounts  to 
double  taxation. 

Entire  accuracy  is  difficult  in  valuing  any  kind  of  property; 
and,  in  many  cases,  even  in  valuing  tangible  property,  it  is 
morally  impossible.  Where  property  has  no  fixed  market 
value,  and,  by  reason  of  its  location  or  peculiar  condition,  is 
in  very  slight  or  comparatively  no  demand,  it  is  obviously 
impossible  for  the  average  mind  to  fix  its  actual,  intrinsic 
value  to  a  demonstration.  The  opinions  of  different  men  in 
regard  to  the  value  of  such  property  are  liable  to  vary  quite 
as  much  as  they  do  upon  any  other  fanciful  or  theoretical 
question ;  and  yet  such  property,  no  less  than  coin  or  currency, 
is  required  to  be  assessed  and  taxed  in  proportion  to  its  value. 
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The  utmost,  therefore,  that  is  practically  attainable  in  any 
case  is,  that  the  property  shall  be  assessed  at  its  approximate 
value,  as  it  may  be  determined  by  the  judixmcnts  of  those 
upon  whom  the  law  devolves  the  duty  of  valuing  it,  and  this 
has  always  been  held  to  be  sufficient. 

Notwithstanding:  franchises  and  credits  are  in  their  nature, 
in  most  respects,  widely  different,  yet  they  are  equally  intangi- 
ble and  insusceptible  of  furnishing  aids  to  determine  their 
value  by  inspection,  as  is  the  case  with  tangible  property, 
and  the  value  of  each  depends  upon  a  combination  of  circum- 
stances, some  of  whicli  may  prove  deceptive ;  still  it  has  been 
the  policy  of  this  State  for  many  years,  to  assess  credits  and 
tax  them  in  proportion  to  their  value.  The  constitutionality 
of  such  taxation  was  upheld  in  The  People  v.  Worthington,  21 
111.  172,  in  which  case  it  was  remarked  by  the  then  able  and 
distinguished  Chief  Justice  of  this  court:  "The  convention 
must  have  known  that  a  requirement  of  the  legislature  to 
enumerate,  as  the  subject  of  taxation,  everything  and  every 
right  and  every  claim  which  might  properly  be  termed  prop- 
erty, and  to  enforce  from  it  a  direct  revenue  in  proportion  to 
its  actual,  intrinsic  value,  could  never  be  complied  with,  and 
the  utmost  that  could  have  been  intended  was,  it  should 
approach  as  nearly  to  it  as  was  practicable.  To  require  it 
absolutely  is  Utopian,  and  not  to  be  attained  by  mortals. 
The  more,  however,  it  is  found  practicable  to  subject  all  to 
this  direct  tax,  the  nearer  is  this  constitutional  requirement 
approached,  and  consequently  it  is  impossible  to  conceive  of  a 
constitutional  objection,  that  it  has  embraced  any  species  of  property 
tohich  it  is  practicable  to  assess  by  fixing  a  determinate  value 
upon  if." 

That  every  corporation  possesses  a  franchise  of  some  value, 
can  admit  of  no  doubt.  Even  where  it  is  created  for  the 
purpose  of  pursuing  a  business  that  may  be  lawfully  pursued 
by  any  individual  in  the  State,  the  privilege  of  the  combina- 
tion of  capital  by  many  person.-,  with  the  capacity  to  hold 
and  manage  it  under  one  direction,  in  perpetual  succession, 
37 — 76th  III. 
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like  a  single  individual,  free  from  competition  among  those 
interested,  and  from  change  or  disturbance  by  the  changes  of 
individual  life,  and  without  incurring  any  personal  hazard  or 
responsibility  or  exposing  any  other  property  than  what  be- 
longs to  the  corporation  in  its  legal  capacity,  must  necessarily 
have  a  value  beyond  and  distinct  from  the  mere  value  of  the 
money  or  property  which  the  corporation  is  created  to  hold 
and  use  in  its  business.  2  Kent's  Com.  (8th  Ed.)  296;  Cone 
V.  Cary,  98  Mass.  19. 

"We  have  never  known  it  to  be  asserted  that  the  value  of  a 
franchise  is  so  indefinite  and  uncertain  that  it  can  not  be 
made  the  measure  of  a  recovery  when  it  is  wrongfully  invaded, 
or  that  when  it  is  taken  and  condemned  for  public  use,  it  can 
not  be  ascertained  what  compensation  shall  be  made  to  its 
owner.  It  is  recognized  in  these  respects  as  being  capable 
of  a  definite  valuation  ;  and,  in  the  case  before  us,  it  appears, 
by  the  allegations  in  the  bill,  that  the  franchise  is  mortgaged, 
in  connection  with  the  other  property  of  the  corporation,  to 
secure  the  payment  of  its  debts.  If  its  value  may  be  ascer- 
tained for  these  purposes,  it  may  as  readily  be  ascertained  for 
the  purpose  of  taxation. 

But  it  is  again  insisted  that,  even  conceding  that  it  is  com- 
petent for  the  legislature  to  provide  that  the  franchise  shall 
be  taxed,  its  value  should  be  determined  by  itself,  as  that  of 
other  property  is  determined,  and  not  in  connection  with  the 
value  of  other  property,  in  the  manner  required  by  the  act. 

It  is  not  perceived  that  this  is  enjoined  by  the  constitution. 

It  is  provided  by  sec.  1,  art.  9,  (Const,  of  1870,)  that  "the 
General  Assembly  shall  provide  such  revenue  as  may  be  need- 
ful by  levying  a  tax,  by  valuation,  so  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his, 
her  or  its  property;  such  value  to  be  ascertained  by  some 
person  or  persons  to  be  elected  or  appointed  in  such  manner 
as  the  General  Assembly  shall  direct,  and  not  otherwise ; 
but  the  General  Assembly  shall  have  power  to  tax  peddlers, 
auctioneers,  brokers,  hawkers,  merchants,  commission  mer- 


1875.]     Porter  et  al.  v.  R.  R.  I.  &  St.  L.  E.  E.  Co.  579 

wt  Opinion  of  the  Court. 

cliants,  showmen,  juoglers,  inn  keepers,  liquor  dealers,  toll 
bridires.  ferries,  insurance,  telegraph  and  express  interests  t)r 
business,  and  persons  or  corporations  owning  or  using  fran- 
chises and  privileges,  in  such  manner  as  it  shall  from  time  to 
time  direct  by  general  law,  uniform  as  to  the  class  upon  which 
it  operates." 

Tt  surely  can  not  be  doubted  that  the  requirement  that  the 
Board  of  Equalization  shall  ascertain  and  detei-mine  the  fair 
cash  value  of  the  capital  stock,  including  the  franchise,  of  all 
companies  and  associations  now  or  hereafter  created  under  the 
laws  of  this  State,  over  and  above  the  assessed  value  of  the 
tangible  property  of  such  company  or  association,  is  a  general 
law.  or  that  it  is  uniform  as  to  the  class  upon  which  it 
operates.  It  is  not  restricted  to  any  particular  part  of  the 
State,  nor  is  it  limited  to  a  special  tax ;  it  extends  to  the  entire 
State  for  the  purpose  of  general  taxation,  and  it  applies  the 
same  rule  to  all  within  the  class  upon  which  it  operates, 
nanielv:  the  corporations  now  or  hereafter  created  under  the 
laws  of  this  State.  It  is  not  required,  as  seems  to  be  thought 
bv  some  of  the  counsel  with  whose  arguments  we  have  been 
favored,  that  the  legislature  shall,  in  providing  for  the  taxa- 
tion of  corporations,  under  the  last  clause  of  the  section 
referred  to,  designate  the  precise  amount  which  the  corporation 
shall  pav,  and  that  this  shall  be  the  same  on  each  corporation 
without  regard  to  the  value  of  the  franchise  f)r  privileges 
enjoyed,  nor  that  such  taxation  shall  be  of  like  character 
with  that  which  may  be  imposed  on  inn  keepers  and  others 
pursuing  the  particular  vocations  named.  It  is  only  required 
that  thei/  .^Jia'i  b"  taxed  in  such  manner  c-s  the  Ginnal  Assembly 
shall  from  time  to  time  direct  hii  general  laio,  and  the  only  mti- 
formity  required  is  as  to  tlie  class  upon  which  such  general  law 
shall  operate.  It  is,  therefore,  left  entirely  to  the  legislature 
to  determine  whether  corporations  shall  be  taxed  only  on  their 
tangible  property,  on  the  amount  of  their  capital  paid  in,  on 
the  amount  of  their  gross  receipts,  or,  as  in  the  present  instance, 
on  the  value  of  their  tangible  property,  and  on  the  fair  cash 
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value  of  their  capital  stock,  including;  their  franchises,  over 
and  above  the  assessed  value  of  their  tangible  ])roperty,  sub- 
ject nierelv  to  the  limitation  that  it  shall  be  directed  by 
general  law.  uniform  as  to  the  class  upon  which  it  operates. 
Nor  is  the  legislature  restricted  to  the  subjects  and  objects  of 
taxation  specified  in  section  1.  for,  by  section  2  it  is  declared  : 
"  The  specification  of  the  subjects  and  objects  of  taxation 
shall  not  deprive  the  General  Assembly  of  the  power  to 
require  other  subjects  or  objects  to  be  taxed  in  such  manner  as 
mav  be  consistent  with  the  principles  of  taxation  fixed  in  this 
constitution."  In  the  III.  Cen.  R.  R.  Co.  v.  3IcLean  Co.  17 
111.  291,  it  was  said,  that  the  whole  design  of  the  provisions 
to  which  we  have  referred,  as  they  existed  in  the  constitution 
of  1848.  was  to  enable  the  legislature  to  make  the  burthen 
of  taxation  proportionate,  by  applying  a  diiferent  rule  to  cor- 
porations, and  the  particular  vocations  embraced  in  the  last 
clause  of  section  1,  from  that  applied  to  individuals,  and  the 
decision  of  the  majority  of  the  court  in  that  case,  sustaining 
the  commutation  of  the  taxes  of  the  Illinois  Central  Railroad 
Company,  is  expressly  declared  to  be  based  upon  the  power 
possessed  bv  the  legislature  to  apply  a  different  rule  to  cor- 
porations from  that  applied  to  individuals  in  levying  taxes. 

It  is  again  insisted  that,  if  the  capital  stock,  including  the 
franchise,  can  be  assessed  against  the  corporation,  as  its  prop- 
erty, it  must  be  upon  the  basis  of  a  valuation  to  be  made  bv 
the  same  officers  to  whom  the  law  confides  the  duty  of  assess- 
ing other  persons  and  other  kinds  of  property. 

It  is  not  claimed  that  there  is  any  substantial  difference 
between  the  present  constitution  and  that  of  1848  in  this 
respect,  but  it  is  argued  that  there  was  no  intention  by  the 
framers  of  the  present  constitution  to  change  the  system, 
and  that  therefore,  when  they  used  the  words  ''some  person  or 
persons"  to  be  elected  or  appointed  for  the  purpose  of  valua- 
tion, they  had  reference  to  the  same  class  of  local  assessors 
who  have  exercised  that  function  from  the  organization  of  the 
State. 
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If  by  this  it  is  iinnido.!  to  \ie  asserted  that  oorporiUe  prop- 
erty has.  from  tlie  organization  of  the  State  government,  been 
assessed  hv  tlie  same  elass  of  local  assessors  who  have  assessed 
other  property,  and  thereby  invoke  tlie  aid  of  legislative  eon- 
strnetion  in  behalf  of  the  objection  urged,  it  is  l)elieved  that 
a  brief  examination  of  some  oi^  the  legislation  upon  the  sub- 
ject will  show  that  the  assertion  is  based  upon  a  misappre- 
hension, and  that  whatever  inferences  mav  be  drawn  from 
legislative  construction  must  be  in  the  opposite  direction. 

An  act  approved  Feb.  12,  1849,  authorized  such  counties 
as  should,  by  a  majority  of  the  votes  cast  at  a  general  elec- 
tion, express  a  desire  so  to  do.  to  adopt  the  township  organi- 
zation, and  contained  provisions  directing  the  election  of  the 
necessary  officers,  and  prescribing  their  duties — among  which 
were  town  assessors,  whose  duty  it  was  to  assess,  for  the  pur- 
pose of  taxation,  the  property  within  their  respective  towns. 

In  counties  not  adopting  township  organization,  the  countv 
treasurer  was,  by  the  law  then  and  long  after  in  force,  ex  offi- 
cio assessor  of  the  county,  and  upon  him  was  enjoined  the 
duty  of  assessing,  for  the  purpose  of  taxation,  the  property 
in  his  county. 

By  the  30th  section  of  the  act  providing  for  the  incorpor- 
ation of  railroad  companies,  and  defining  their  powers  and 
])rescribing  their  duties,  approved  Nov.  4,  1849.  it  was  de- 
clared :  "The  property  belonging  to  any  companv  organized 
under  the  provisions  of  this  act,  shall  be  listed  by  the  resi- 
dent secretary,  or  other  proper  officer,  with  the  Audiior  of 
State,"  etc. 

The  22d  section  of  the  act  incorporating  the  Illinois  C'en- 
ti-al  Railroad  Company,  approved  February  10,  1851,  after 
exempting  the  stock,  property  and  effi-cts  of  the  comjiany 
from  taxation  for  the  term  of  six  years  from  the  passage  of 
the  act,  contains  this  language:  '*  After  the  expiration  of  six 
years,  the  stock,  property  and  assets  belonging  to  said  com- 
]iany  shall  be  listed  by  the  secretary,  or  other  officer,  vntfx  t/ie 
Auditor  of  State,  and  an  annual  tax  for  State  purposes  sfiall  be 
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assessed  bij  the  Auditor  upon  all  the  property  and  assets  of 
every  name,  kind  and  description  belonging  to  said  corpora- 
tion," etc. 

An  act  for  the  assessment  of  property  and  the  collection  of 
taxes  in  counties  adopting  the  township  organization  law, 
approved  Feb.  12,  1853,  requires,  by  the  22d  section,  that: 
''The  president,  secretary,  or  principal  accounting  officer  of 
every  railroad  company,  turnpike  or  plank-road  company, 
insurance  company,  telegraph  company,  or  other  joint  stock 
corapanv,  except  corporations  whose  taxation  is  specifically 
provided  for  by  law,  shall  list  for  taxation,  at  its  actual  value, 
its  real  and  personal  property,"  etc.;  "that  return  shall  be 
made  to  the  assessor  of  each  of  the  respective  counties  where  such 
property  may  be,"  etc.,  "and  if  the  assessor  to  whom  returns 
are  made  is  of  opinion  that  false  or  incorrect  valuations  have 
been  made,"  *  *  *  he  is  thereby  required  "to  proceed 
to  have  the  same  valued  and  assessed,"  etc. 

An  act  approved  Feb.  14,  1855,  to  amend  the  act  last  re- 
ferred to,  directs,  in  section  2,  that  "the  return  of  the  schedule 
or  list  of  taxable  property  belonging  to  any  railroad  company 
or  companies,  required  to  be  made  by  this  act,  shall  be  made 
to  the  county  clerk,  instead  of  the  assessor,  and  the  clerk  shall 
lay  the  same  before  the  board  of  supervisors,  when  they  meet  to 
equalize  the  assessment  of  property.  If  a  majority  of  said 
board  are  satisfied  that  such  return  is  correct,  they  shall 
assess  it  accordingly;  l)ut  if  they  believe  that  such  schedule 
or  list  does  not  contain  a  full  and  fair  statement  of  the  prop- 
ertv  of  such  company,  subject  to  taxation  in  said  county, 
made  out  and  valued  in  accordance  Avith  the  requirements  of 
law,  said  board  shall  assess  such  property,"  etc.  This  mode 
of  assessing  the  property  of  railroad  companies  remained  in 
force,  with  some  modifications  unimportant  to  the  question 
now  before  us,  until  the  revenue  act,  in  force  July  1,  1872, 
became  the  law. 

So  far  as  we  are  now  advised,  no  question  was  ever  raised 
as  to  the  constitutionality  of  these  provisions  of  the  statutes 
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referred  to,  but  all  the  departments  of  the  State  government, 
without  exception,  acquiesced   in  their  validitv. 

In  Bureau  County  v.  C,  etc.,  R.  R.  Co.  44  111.  229,  it  was 
held  that  the  act  of  1861,  allowing  an  appeal  to  be  taken  bv 
railroad  companies  from  the  assessment  of  their  property  bv 
the  board  of  supervisors  of  a  county  to  the  circuit  court,  was 
constitutional ;  and  this  must  have  necessarily  been  upon  the 
assumjition  that  the  board  were,  in  the  first  instance,  properly 
empowered  to  make  the  assessment.  And  in  the  case  of  P^o- 
ple  V.  Salomon,  46  111.  334,  it  was  held  that  the  act  to  amend 
the  revenue  laws,  and  establish  a  State  Board  of  Equalization, 
approved  March  8,  1867,  was  constitutional. 

That  decision  is  based  upon  the  principle  distinctly  enun- 
ciated in  the  opinion,  that  no  provision  of  the  constitution, 
either  expressly  or  by  necessary  implication,  denies  to  the 
legislature  power  to  commit  the  valuation  of  property  for  tax- 
ation to  such  person  or  persons  as  it  may  in  its  wisdom  select. 

It  is  thus  seen  that  neither  the  previous  enactments  of  the 
legislature,  nor  decisions  of  this  court,  can  be  appealed  to  in 
support  of  the  objection  urged. 

It  is  unreasonable  to  suppose  that,  if  the  convention  which 
framed  the  present  constitution  had  designed  that  all  assess- 
ments should  thereafter  be  made  by  the  same  class  of  assess- 
ors, they  would  have  adopted  the  precise  phraseology  of  the 
constitution  of  1848,  relating  to  that  subject,  under  which  it 
was  known  that  a  different  practice  had  obtained. 

Whether  property  is  assessed  by  local  assessors  or  by  the 
State  Board  of  Equalization,  it  is,  in  the  language  of  the  con- 
stitution, ''assessed  by  some  person  or  persons"  elected  or 
appointed  in  the  manner  the  General  Assembly  has  directed, 
*'and  not  otherwise."  No  attempt  is  made  by  this  clause  of 
the  constitution  to  limit  the  number  of  those  who  shall  be 
elected  or  appointed  for  this  purpose,  or  to  prohibit  their 
classification  in  accordance  with  the  duties  imposed,  or  in  any 
manner  to  prescribe  how  the  value  of  property  shall  be  a.scer- 
tained  bv  them.     Adniittiuir  that  tiie  chief  end  had   in  view 
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was  to  secure  uniformity  in  valuation,  it  would  seem  that  the 
present  system  by  which  some  property  is  assessed  by  local 
assessors,  and  other  property  is  assessed  by  the  Board  of  Equal- 
ization, would  tend  as  much  towards  accomplishingr  that 
result  as  would  a  system  by  which  all  the  property  in  the 
State  should  be  assessed  in  the  town  in  which  it  is  located  by 
the  local  assessor.  Such  officers  are  selected  by  popular  fiivor, 
and  it  can  not  be  presumed  that  they  are  better  qualified  for 
the  discharge  of  their  duties  than  are  those  who  are  selected 
in  the  same  manner,  as  members  of  the  Board  of  Equalization. 
That  the  intelligence  and  judgment  of  all  local  assessors  in 
regard  to  property  should  be  precisely  equal,  can  not  be 
expected;  and  in  proportion  as  their  numbers  are  increased, 
so  is  the  probability  of  inequality  in  their  valuations. 

We  can  not  believe  that  a  Board  of  Equalization,  having 
the  assessed  values  of  all  other  taxable  property  in  the  State 
before  them,  for  the  purpose  of  equalization,  has  less  facility 
for  fixing  a  fair,  proportionate  value  upon  corporate  property 
than  the  local  assessors  have. 

There  is,  moreover,  an  almost  insuperable  difficulty  which 
must  attend  all  attempts  by  local  assessors  to  assess  the  capi- 
tal stock,  franchise,  roadway  and  rolling  stock  of  most  rail- 
road companies.  Such  roads  are  usually  located  throuoh  sev- 
eral counties.  The  cost  of  construction  in  a  particular  town 
or  county  affords  no  criterion  of  the  value  of  that  portion  of 
the  road,  for  every  mile  of  the  road  is  equally  indispensable 
to  its  existence  as  a  whole,  and  contributes,  proportionally, 
to  its  principal  earnings.  Local  improvements  may,  indeed, 
varv,  and  they  are  required  to  be  assessed  by  the  local  asses- 
sors; but  the  road  and  its  equipment  constitute  a  single, 
entire  property.  In  determining  the  value  of  such  property, 
the  question  is  neither  one  of  original  cost  nor  of  the  intrin- 
sic value  of  the  various  items  of  which  the  road  and  its  equip- 
ment are  composed,  taken  separately,  but  what  is  it  worth  with 
all  its  capabilities  and  facilities  as  a  railroad?  The  franchise 
extends  to  the  entire  corporate  property,  and  it  is  not  possible- 
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that  it  can  be  divided.  It  must,  if  assessed  at  all.  he  assessed 
as  an  entirety,  and  this,  as  we  have  already  shown,  inav  he  in 
connection  with  the  property  to  which   it  is  attached. 

An  additional  objection  urged  upon  this  point  is.  tliat  to 
require  the  stock  or  property  of  a  corporation  to  be  assessed 
by  the  Board  of  Equalization  is  in  conflict  with  the  22d  sec- 
tion of  the  legislative  article  of  the  constitution.  This  objec- 
tion is.  doubtless,  urged  inadvertently,  as  that  section  relates 
exclusively  to  "local"  or  "special  laws/'  and  it  is  not  claimed 
that  the  revenue  act  belongs  to  that  class. 

By  the  4th  clause  of  the  4th  section  of  the  Revenue  act, 
the  Board  of  Equalization  is  authorized  to  "adopt  such  rules 
and  principles  for  ascertaining  the  fair  cash  value  of  the  cap- 
ital stock  of  corporations,  as  to  it  may  seem  equitable  and 
just;  and  such  rules  and  principles,  when  so  adopted,  if  not 
inconsistent  with  this  act,  shall  be  as  binding  and  of  the  same 
effect  as  if  contained  in  this  act,  subject,  however,  to  such 
change,  alteration  or  amendment  as  may  be  found,  from  time 
to  time,  to  be  necessary  by  said  board,"  etc. 

This,  it  is  argued,  is  the  delegation  of  legislative  power, 
and  unauthorized  by  the  constitution. 

It  can  not  be  denied  that,  if  such  is  its  effect,  the  objection 
is  well  taken.  But  is  it  a  delegation  of  legislative,  or.  indeed, 
of  anv  other  power  not  necessarily  implied  from  the  nature 
of  the  duty  enjoined,  and  absolutely  essential  to  its  perform- 
ance? 

The  board  is  directed  to  ascertain  the  fair  cash  value  of 
the  capital  stock,  including  the  franchise,  over  and  above  the 
assessed  value  of  the  tangible  property.  No  discretion  is  left 
to  the  board  as  to  what  shall  be  assessed,  or  what  degree  of 
value  shall  be  ascertained.  It  is  merely  empowered  to  adopt 
such  rules  and  principles  for  ascertaining  that  value  as  to  it 
shall  seem  equitable  and  just.  The  objection  implies  that 
valuations,  to  be  constitutional,  must  be  made  without  regard 
to  any  rules  or  principles.  It  would  be  very  difficult  to  prove, 
it  is  believed,  that  the  great  principle  of  uniformity  in  valua- 
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tion,  so  earnestly  and  so  properly  insisted  upon  by  the  coun- 
sel, can  be  preserved  without  some  rules  or  principles  in  val- 
uation, even  by  local  assessors.  If  each  distinct  valuation  is 
made  with  reference  to  other  valuations  of  the  same  or  differ- 
ent kinds  of  property,  it  is  made  upon  a  rule  or  principle. 
If  its  value  is  fixed  by  its  market  value,  or  by  what  is  sup- 
})osed  to  be  its  actual  value — if  deductions  are  made,  on 
account  of  imperfections  or  inferiority,  from  what  the  article 
would  otherwise  be  deemed  worth,  there  is  a  rule  or  principle 
by  which  the  judgment  is  guided  in  determining  the  valu- 
ation. But  the  Board  of  Equalization  is  composed  of  the 
Auditor  of  State  and  one  member  elected  from  each  of  the 
congressional  districts,  and  that  they  shall  act  at  all,  it  is 
necessary  that  at  least  a  majority  shall  agree.  It  must  be 
apparent  to  every  one  that  some  rule  or  principle  necessarily 
has  to  be  adopted  by  which  the  aggregate  judgment  shall  be 
ascertained. 

We  are  unable  to  perceive  that  any  power  is,  in  this  respect, 
conferred  upon  the  board  which  it  would  not  equally  have 
possessed  had  the  statute  been  silent  upon  the  subject,  or  that 
the  power  given  is  more  than  is,  by  fair  implication,  conferred 
upon  local  assessors,  and  exercised  by  them  in  all  cases  where 
they  make  rational  and  just  assessments  of  the  property 
within  their  respective  districts. 

The  bill  refers  to  and  makes  an  exhibit  of  a  copy  of  the 
published  proceedings  of  the  Board  of  Equalization,  by  which 
it  is  shown  that  the  board  adopted  and  acted  upon  the  follow- 
ing resolutions,  for  the  purpose  of  determining  the  value  of 
the  capital  stock  and  franchises  of  corporations : 

'■  Whereas,  the  4th  clause  of  section  3  of  an  act  for  the 
assessment  of  property  and  for  the  levy  and  collection  of 
taxes,  approved  March  13,  1872,  and  in  force  July  1,  1872, 
provides  as  follows:  '  The  capital  stock  of  all  companies  now 
or  hereafter  created  under  the  laws  of  this  State  shall  be  so 
valued  by  the  State  Board  of  Equalization,  as  to  ascertain 
and  determine  respectively  the  fair  cash  value  of  such  capital 
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stock,  including  the  franchise,  over  and  above  the  assessed 
value  of  the  tanirible  property  of  such  company  or  associa- 
tion. Said  board  shall  adopt  such  rules  and  j^-inciples  for 
ascertaining  the  fair  cash  value  of  such  capital  stock  as  to  it 
may  seem  equitable  and  just,  and  such  rules  and  principles, 
when  so  adopted,  if  not  inconsistent  with  this  act,  shall  be  as 
binding  and  of  the  same  effect  as  if  contained  in  this  act, 
subject,  however,  to  such  changes,  alterations  or  amendments 
as  may  be  found,  from  time  to  time,  to  be  necessary  by  said 
board,  provided  that  in  all  cases  where  the  tangible  property 
or  capital  stock  of  any  such  company  or  association  is  assessed 
under  this  act,  the  shares  of  capital  stock  of  any  such  com- 
pany or  association  shall  not  be  assessed  or  taxed  in  this  State. 
This  clause  shall  not  apply  to  the  capital  stock  or  shares 
of  capital  stock  of  banks  organized  under  the  general  l)ank- 
ing   laws   of  this  State;'  therefore,  be  it 

"-Resolved,  That,  for  the  purpose  of  ascertaining  the  fair 
cash  value  of  the  capital  stock,  including  the  franchises,  of 
all  companies  and  associations  now  or  hereafter  created  under 
the  laws  of  this  State,  and  for  the  assessment  of  the  same  or 
so  much  thereof  as  may  be  found  to  be  in  excess  of  the 
assessed  or  equalized  value  of  the  tangible  property  of  such 
companies  and  associations  respectively,  we,  the  State  Board 
of  Equalization,  hereby  adopt  the  following  rules  and  {n-in- 
ciples,  viz: 

*'•  1st.  The  market  or  fair  cash  value  of  the  shares  of  cap- 
ital stock  and  the  market  or  fair  cash  value  of  the  debt, 
excluding  such  indebtedness  for  current  expenses,  shall  be 
combined  or  added  together,  and  the  aggregate  amount  so 
ascertained  shall  be  taken  and  held  to  be  the  fair  cash  value 
of  the  capital  stock,  including  the  franchises  respectively  of 
such  companies  and  associations, 

'•  '2d.  From  the  aggregate  amount  ascertained  as  aforesaid 
there  shall  be  deducted  the  aggregate  amount  of  the  equal- 
ized or  assessed  valuation  of  all  the  tangible  property  respect- 
ively of  such  companies  and  associations,  such   equalized  or 
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assessed  valuation  beincr  taken  in  each  cnse,  as  the  same  mar 
be  determined  by  the  equalization  or  assessment  of  propertv 
by  this  board,  and  the  amount  remaining  in  each  case,  if  any, 
shall  be  taken  and  held  to  be  the  amount  and  fair  cash  value 
of  the  capital  stock,  including  the  franchise,  which  this  board 
is  required  by  law  to  assess  respectively  against  companies  and 
corporations  now  or  hereafter  created  under  the  laws  of  this 
State." 

It  is  argued  that,  by  adopting  this  mode  of  valuation,  the 
board  assessed  the  corporation  upon  the  value  of  the  debts 
which  it  owes,  and  which  are  not,  in  any  sense,  its  property. 

We  are  not  to  assume  that  this  was  done,  as  it  is  not  enjoined 
by  the  revenue  act,  and  would  be  in  clear  violation  of  the 
duty  imposed  on  the  board.  It  appears  from  the  resolutions 
that  the  object  was  to  assess  the  capital  stock  and  franchises 
of  corporations  as  is  directed  by  the  4th  clause  of  the  3d  sec- 
tion of  the  Revenue  act.  and  the  assessment  is.  in  fact,  on  the 
capital  stoclj,  including  the  franchise.  The  averment  in  the 
bill,  in  this  respect,  is  contradicted   by  the  exhibit. 

There  is  a  seeming  injustice  in  taxing  corporations  M'hich 
are  largely  indebted,  and  whose  earnings  are  insufficient  to 
pay  the  accruing  interest,  as  is  alleged  to  be  the  fact  in  the 
present  case,  to  the  full  extent  of  the  value  of  all  their  prop- 
erty and  privileges,  without  regard  to  their  indebtedness,  yet 
it  has  never  been  the  policy  of  the  legislature  to  make  any 
discrimination  in  favor  of  individuals  on  this  account,  and 
corporations  can  not  claim  an  exemption  from  taxation  when, 
under  like  circumstances,  an  individual  would  not  also  be 
exempt  to  the  same  extent. 

The  mode  of  valuation  adopted  by  the  Board  of  Equaliza- 
tion assumes:  1st.  That  the  value  of  the  aggregate  shares 
of  capital  stock  is  equal  to  the  value  of  all  the  property, 
including  the  franchise,  belonging  to  the  corporation,  when 
itisnot  indebted.  2d.  That  when  the  ct)rporation  is  indebted, 
the  indebtedness  proportionally  reduces  the  value  of  the 
shares  of  capital  stock.     3d.  That  the  value  of  the  debt  is 
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determined  by  tlie  value  of  that  belongino-  to  the  corporation 
from  which  its  payment  can  be  enforced,  so  that  however 
g-reat  the  nominal  amount  of  the  debt,  its  actual  value  can 
never  exceed  that  sum. 

To  illustrate:  where  a  corporation  is  free  from  debt,  and 
the  aggregate,  value  of  its  shares  of  stock  is,  say  ^150,000,  it 
is  a.ssumed  that  the  value  of  its  capital  stock,  including  its 
franchise,  is  $150,000.  If  the  same  corporation,  still  rotain- 
•ing  the  same  property,  is,  however,  indebted  $50,000,  this 
will  reduce  the  aggregate  value  of  it.s  shares  of  stock  to  $100,- 
000;  but,  as  the  law  does  not  exempt  corporations  or  individ- 
uals from  the  payment  of  taxes  on  account  of  indebtedness, 
it  would  not  be  accurate  to  tax  the  corporation  at  this  amount, 
because  to  do  so  would  be  to  exempt  it  to  the  extent  of  its 
indebtedness.  To  ascertain,  therefore,  what  would  be  the 
aggregate  value  of  its  shares  of  stock,  if  the  corporation  were 
free  from  debt,  it  is  necessary  to  add  the  value  of  the  debt  to 
the  value  of  the  shares  of  stock.  If  the  corporation  is.  in 
the  given  case,  indebted  $150,000,  the  shares  of  stock  will 
be  worth  nothing,  but  the  value  of  the  debt  will  be  $150,000, 
which  is  the  value  of  that  from  which  its  ]iayment  can  i)e 
enforced,  and  so,  if  the  corporation  is  indebted  in  any  greater 
sum,  the  value  of  the  debt  will  still  be  only  $150,000. 

If  these  assumptions  were  entirely  accurate,  there  could  be 
no  question  as  to  the  accuracy  of  the  valuations  determined 
by  the  board.  But  it  is  insisted  that  the  market  values  of 
shares  of  stock  are  sometimes  based  upon  artificial  and  ficti- 
tious valuations,  produced  by  stock  gambling  and  dishonest 
speculations.  This  may  be  conceded  to  be  true,  and  still  it 
will  not  follow  that  they,  therefore,  can  not  be  valued  for  tax- 
ation, or  that  their  market  value  may  not  be  taken  as  a  suffi- 
ciently accurate  approximate  value  for  that  purpose.  It  has 
always  been  supposed  that  a  fair  test  of  the  value  of  an  article 
is  what  it  will  sell  for,  and  we  are  unable  to  perceive  how  a 
more  accurate  test  of  value  can  be  ascertained.  The  fact  that 
the  market  value  is  fluctuating,  makes  such  a  test  less  accurate 
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than  it  would  otherwise  be,  still  it  must,  of  necessity,  be 
deemed  a  sufficient  approximation  of  actual  value  for  all 
practical  purposes.  So  far  as  we  are  advised,  it  has  never 
been  questioned  but  that  shares  of  stock  may  be  assessed  and 
taxed  on  the  basis  of  their  market  values.  It  is  difficult  to 
conceive  why,  if  this  may  be  done,  as  against  the  sharehold- 
ers, the  ag'g'reaate  market  values  of  the  shares  of  stock  mav 
not  be  assumed  as  an  equally  fair  expression  of  all  the  tax- 
able values,  tangible  and  intangible,  belonging  to  the  corpor- 
ation, since  it  is  not  claimed  that  the  shares  have  any  value 
independent  of  the  interest  they  represent  in  the  franchise 
and  other  property  of  the  corporation.  Live  stock,  grain,  etc., 
may  be  assessed  for  taxation  on  a  valuation  based  on  their 
market  values,  yet  it  is  as  well  known  that  such  values  are 
frequently  affected  by  gambling  speculations,  as  it  is  that 
shares  of  stock  are  thus  affected.  It  is  obvious  that  if  no 
property  can  be  assessed  for  taxation  except  where  it  has  a 
permanent  market  value,  based  upon  an  infallible  standard 
of  actual  intrinsic  value,  the  sooner  the  present  system  for 
raising  revenue  is  abandoned  the  better  will  it  be  for  the 
State,  for  it  is  scarcely  possible  that  any  considerable  part  of 
the  property  in  the  State  can  be  so  valued. 

It  is  also  objected  that  other  elements  enter  into  the  present 
value  of  debts,  payable  in  the  future,  than  the  value  of  the 
property  from  which  their  payment  can  be  made.  There  is, 
evidently,  much  more  of  truth  in  this,  when  applied  to  indi- 
viduals, than  to  private  corporations.  The  age,  habits,  pros- 
pect of  longevity,  business  qualifications,  etc.,  of  the  indi- 
vidual would,  doubtless,  to  some  extent,  affect  the  value  of 
his  debt.  But,  in  the  case  of  a  coi^poration,  the  corporate 
powers,  capacity,  and  the  length  of  time  which  its  business 
may  be  prosecuted,  etc.,  are  defined  by  its  charter — they  are 
its  franchise,  and,  as  has  been  seen,  its  property. 

We  are  unable  to  say  that  the  conclusion,  that  the  present 
value  of  the  debts  of  a  private  corporation  is  determined  by 
the  value  of  its  property,  tangible  and  intangible,  and  that 
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such  value  may,  therefore,  be  takeu  as  the  representative  of 
an  equal  amount  of  property,  tangible  and  intangible,  is  so 
unreasonable  and  extravagant  as  not  to  amount  to  a  reason- 
ably fair  approximation. 

We  have  been  referred  to  the  Commonnralth  v.  Hamilton 
Manufacturing  Co.  12  Allen,  300,  as  an  authority  showing  that 
the  mode  of  valuation  adopted  by  the  Board  of  Equalization 
can  not  be  sustained  as  an  assessment  upon  the  property  of 
the  corporation.  A  careful  examination  of  that  case,  as  well 
as  a  number  of  other  cases  decided  by  the  same  court,  pre- 
senting like  questions,  fails  to  satisfy  us  that  it  sustains  the 
objection  urged,  but  we  think,  on  the  contrary,  it  may  be 
regarded  as  an  authority  to  sustain  the  action  of  the  board. 
It  Avill  be  observed  that  the  word  '•assess,'"  as  used  in  our 
revenue  act,  applies  to  the  listing  and  valuation  of  property  for 
taxation,  and  has  no  reference  to  the  rate  of  taxation  imposed, 
after  the  valuation  is  made,  while  in  the  case  referred  to  it  is 
used  in  the  sense  of  what  we  ordinarily  express  by  the  word 
"levy."  It  would  seem  too  evident  to  justify  argument,  that 
to  ''assess  property  for  taxation,"  and  to  ''assess  a  tax  upon 
property,"  describe  different  processes,  both,  however,  relating 
to  the  same  general  subject.  In  the  case  referred  to,  Bige- 
LOW,  C.  J.,  who  delivered  the  opinion  of  the  court,  says:  "It 
is  too  clear  to  admit  of  discussion,  that,  according  to  recent 
adjudications  of  this  court,  the  assessment  which  is  the  sub- 
ject of  controversy  in  these  actions  must  be  supported,  if  sus- 
tained at  all,  as  an  exercise  by  the  legislature  of  the  authority 
conferred  by  that  clause  of  the  constitution  *  *  which 
gives  the  power  of  imposing  reasonable  duties  and  excises. 
'^  *  The  decisive  reason  why  it  can  not  be  supported  as  a 
tax  on  property,  in  the  sense  in  which  that  phrase  is  used  in 
the  constitution  in  the  article  cited  is,  that  it  is  not  propor- 
tional ;  that  is,  it  is  not  laid  according  to  any  rule  of  propor- 
tion whatever,  but  is  imposed  only  on  the  corporations  desig- 
nated in  the  act,  without  any  reference  to  the  amount  required 
to  be  raised  by  taxation  for  public  purposes,  or  to  the  actual 
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property  held  by  such  corporations  subject  to  taxation,  or  to 
the  whole  amount  of  property  in  the  commonwealth  liable  to 
be  assessed  for  the  public  service." 

In  the  present  case  the  tax  levied  is  the  same  on  the  prop- 
erty of  all,  without  regard  to  its  ownership,  or  whether  it  is 
tangible  or  intangible;  and  the  intangible  property  of  the 
corporation  is  onlv  required  to  bear  its  proportional  part  of 
taxation,  as  determined  by  its  value,  in  common  with  the 
other  property  of  the  corporation  and  the  property  of  indi- 
viduals. 

In  that  case  the  method  adopted  to  ascertain  the  value  of 
the  capital  stock  was  substantially  the  same  as  that  observed 
by  the  Board  of  Equalization  in  the  present  case,  and  it  is 
thus  vindicated  by  the  Chief  Justice  at  page  230:  "It  is  the 
capital  stock  considered  as  a  franchise,  embracing  the  whole 
corporate  organization,  with  all  its  rights  and  privileges,  of 
which  the  shares  are  constituent  fractional  parts,  that  forms 
the  subject  matter  on  which  the  tax  or  assessment  is  imposed. 
Nor  are  we  able  to  see  anv  reason  whv  the  aggregate  market 
value  of  all  the  shares  of  a  corporation,  representing  as  it 
does  the  estimate  put,  not  merely  on  the  property  of  the  cor- 
poration, but  also  on  the  rights,  privileges,  capacities  and 
present  and  prospective  results  of  the  corporate  organization 
and  business — in  other  words,  on  its  franchise — is  not  a  legit- 
imate and  just  method  of  arriving  at  a  basis  on  which  to  cal- 
culate an  excise  or  tax.  Inasmuch  as  the  market  value  of 
the  shares  is  generally  a  sure  indication  of  the  value  of  all 
that  appertains  or  belongs  to  the  corporation,  corporeal  and 
incorporeal,  the  aggregate  market  value  of  all  the  shares  of 
stock  affords  a  reasonable  and  equitable  mode  of  measuring 
the  value  of  the  franchise.  It  certainly  furnishes  a  more 
accurate  standard  than  the  capital  of  a  cor])oration  actually 
paid  in,  {Portland  Bank  v.  Aptliorp,  12  Mass.  252,)  or  than  the 
amount  of  corporate  business  transacted  during  a  specific 
period.  Commonwealth  v.  People's  Five  Cent  Savings  Bank,  uhi 
supra.     A  tax  graduated  by  the   amount  of  capital  paid  in 
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may  operate  unequally  and  inequitably,  because  the  capital 
may  be  impaired  by  losses  or  greatly  increased  by  profits. 
The  amount  of  business  done  in  a  given  period  mav  not 
always  furnish  a  true  standard  of  the  value  of  corporate 
privileges,  because  it  may  sometimes  be  carried  on  disadvan- 
tageously  and  without  gain,  and  at  other  times  with  great 
success  and  profit.  But  the  market  value  of  the  shares,  taken 
in  the  aggregate,  at  the  time  of  assessing  the  tax  would  be 
likely  to  show,  with  approximate  accuracy,  the  actual  exist- 
ing value  of  the  rights,  privileges  and  benefits  conferred  by 
the  franchise." 

We  are  unable  to  perceive  how  the  facts  that  the  rate  per 
cent  levied  in  the  present  case  is  different  from  what  it  was 
in  that,  and  that  here  the  same  rate  is  levied  on  the  capital 
stock,  including  the  franchise,  as  assessed,  that  is  levied  on 
all  other  property,  while  there  the  levy  was  only  on  the  cap- 
ital stock  of  certain  corporations,  can  change  the  accuracy  of 
the  mode  of  valuation.  It  would  seem  to  be  pretty  certain 
that  if  the  valuation,  when  ascertained,  was.  approximate  in 
the  one  case,  it  would  still  be  approximate  if  applied  to  the 
other. 

It  is  farther  argued  that,  by  this  mode  of  assessing  the 
capital  stock,  including  the  franchise,  a  different  rule  is 
adopted  from  that  applied  to  other  property. 

The  direction  to  the  Board  of  Equalization  is  the  same  as 
that  given  to  the  local  assessors.  It  is,  to  assess  all  property 
which  it  is  required  to  assess,  at  its  fair  cash  value.  By  the 
published  proceedings  of  the  Board  of  Equalization,  which 
are  brought  before  us  by  the  bill,  it  appears  that  this  was 
done,  and  when  the  property  was  so  assessed,  its  value  was 
equalized  upon  a  basis  of  valuation  applied  to  all  the  prop- 
erty in  the  State.  In  these  respects  it  does  not  appear  that 
any  difference  was  made  between  capital  stock,  including  the 
franchise,  and  other  property.  In  determining  the  value  of 
a  particular  kind  of  property,  the  assessor  must  necessarily 
seek  information  and  exercise  his  judgment  with  reference  to 
38 — 76th  Ilt.. 
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the  peculiar  character  of  that  property.  It  hence  must  fol- 
\o\\  that  the  process  by  which  the  judgment  of  value  is 
formed  must  vary  in  proportion  to  the  dissimilarity  of  the 
propertv  assessed.  The  value  of  a  dollar  in  coin,  for  instance, 
is  determined  by  ascertaining  that  it  is  what  it  purports  to  be. 
But  no  one  would  pretend  that  the  value  of  all  other  propertv 
can  be  thus  determined.  We  can  not  conceive  that  it  ever 
was  contemplated,  by  the  adoption  of  the  clause  in  the  con- 
stitution requiring  every  person  or  corporation  to  pay  a  tax 
''in  proportion  to  the  value  of  his,  her,  or  its  property,"  that, 
however  dissimilar  the  property  may  be  in  its  nature,  its  value 
must  be  determined  by  precisely  the  same  process ;  and  we 
must  suppose  that,  when  the  legislature  enjoined  the  duty  of 
making  this  assessment,  it  was  intended  that  the  value  of  the 
property  to  be  assessed  should  be  "ascertained  and  deter- 
mined" by  the  Board  of  Equalization  in  that  mode  which  to 
the  judgment  of  its  members  seemed  best  adapted  to  the  pur- 
pose. 

The  local  assessor,  in  making  valuations,  declares  results 
only.  The  process  whereby  his  judgment  is  convinced  is 
unknown  to  the  public,  but  the  Board  of  Equalization,  in 
assessing  the  value  of  this  particular  class  of  propertv,  has 
gone  further,  and  declared  not  merely  the  results  of  its  judg- 
ment, but  the  process  also  by  which  those  results  were  pro- 
duced. 

If  the  objection  urged  can  be  sustained,  it  is  not  perceived 
why  every  assessment  of  tangible  property  may  not  be  assailed 
upon  like  principle,  where  the  information  possessed,  and  the 
reasoning  thereon,  by  the  local  assessor,  shall  not  be  the  same 
with  regard  to  each  distinct  item  of  property  he  assesses  for 
taxation. 

The  duty  enjoined  upon  the  board,  was  attended  with  many 
and  serious  difficulties.  The  valuation,  as  made,  is,  obviously, 
not  perfect.  But  in  the  many  able  and  ingenious  arguments 
which  have  been  filed  in  the  several  cases  where  the  question 
is  discussed,  we  fail   to    find  any   mode  of  valuation   pointed 
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out  which  is  less  liable  to  objeotion.  The  most  strennoiis 
objection  ur2:efl.  is  on  account  of  takinsr  the  debts  of  the  eor- 
ponitioii  into  consideration  ;  yet  it  seems  to  ns  as  impossible, 
in  determining  the  value  of  the  capital  stock,  includins;  the 
franchise,  upon  the  basis  of  the  value  of  the  ajrsrresrate  shares 
of  stock,  to  make  a  fair  approximation  to  acciiracv,  without 
takiuiT  the  indebtedness  of  th(>  corporation  into  consideration, 
as  it  would  be  to  ascertain  the  price  to  be  ])aid  for  propert\' 
which  is  purchased  subject  to  a  mortgaire,  without  takiufj  the 
amount  of  the  mortgage  into  consideration. 

Rut  it  does  not  devolve  upon  us  to  justify  the  accuracy  of 
the  assessment,  as  made.  In  the  view  we  have  taken  of  the 
case,  the  Board  of  Equalization  assessed  the  value  of  the  capi- 
tal stock,  including  the  franchise,  over  and  above  the  assessed 
value  of  the  tangible  property,  and  did  not  assess  the  shares 
of  stock  belonging  to  the  shareholders,  or  debts  of  the  corpo- 
ration. The  property  assessed  was  the  property  of  the  corpo- 
ration, upon  which  it  was  liable  to  be  assessed  for  the  pav- 
ment  of  taxes.  The  constitution,  as  has  been  seen,  requires 
that  the  value  of  property  assessed  for  taxation  shall  be  ascer- 
tained by  .some  person  or  persons,  to  be  elected  or  a])pointed 
in  such  manner  as  the  General  Assembly  shall  direct,  and 
not  otherwise.  The  General  Assembly  has  directed  that  the 
Board  of  Equalization  and  not  the  courts  shall  exercise  this 
function.  However  much,  therefore,  we  may  think  the  board 
erred  in  its  valuation,  no  power  is  given  to  us  to  arrest  the 
collection  of  the  tax,  merely  on  that  account.  The  board  was 
fully  empowered  by  law  to  make  this  particular  assessment, 
and  had  jurisdiction  over  the  property  and  the  corporation 
for  that  purpose. 

The  law  is  well  settled  that  assessors,  in  judging  of  the 
value  of  pi'operty,  act  judicially ;  and  although  they  may  err 
and  assess  it  too  high,  this,  of  itself,  will  give  a  court  of 
equity  no  jurisdiction  to  interfere  and  restrain  tiie  collection 
of  the  tax.  In  Wtavcr  v.  Devendorf,  3  Denio  110.  Bk.\rdsi,ey, 
J.,  in   delivering  tiie  opinion   of  the  court,   saiil  :    "In  some 
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particulars  the  dutv  of  a.ssessors  is  undoubtedly  ministerial  ; 
but,  in  fixing  the  value  of  taxable  property,  the  power  exer- 
cised is.  in  its  nature,  purely  judicial.  *  ^  *  «  «  Tl^e 
writ  of  certiorari,  at  common  law,  lies  only  to  officers  exercis- 
ing judicial  powers,  and  to  remove  proceedings  of  that  char- 
acter. {The  People  v.  The  Mayor,  etc.,  2  BiU,  9-11.  In  the 
matter  of  3Iount  Jlorris  Square,  etc.,  id.  14,  21,  22.)  Yet  all 
the  authorities  agree  that  this  writ  lies  to  remove  an  assess- 
ment." To  the  same  effect  are  also  Barlyte  v.  Shepherd,  35 
N.  Y.  238;  Simft  v.  City  of  Ponghkeepsie,  37  id.  .511;  B.  and 
St.  L.  R.  R.  Co.  V.  Sup'rs  Ih-ie  Co.  48  id.  105.  And  the  same 
doctrine  was  recognized  by  this  court  in  Spencer  et  al.  v.  The 
People,  68  111.  510. 

In  Cook  County  v.  0.  B.  and  Q.  R.  R.  Co.  35  111.  466,  the 
previous  decisions  of  this  court  relating  to  enjoining  the  col- 
lection of  taxes  were  reviewed,  and  it  was  there  announced  as 
tlie  settled  law  of  the  court,  that  a  court  of  equity  will  never 
entertain  a  bill  to  restrain  the  collection  of  a  tax,  excepting 
in  cases  where  the  tax  is  unauthorized  by  law,  or  where  it  is 
assessed  upon  property  not  subject  to  taxation.  To  this  ex- 
ception should  properly  be  added  cases  in  which  property 
has  been  fraudulently  a.ssessed  at  too  high  a  rate.  City  of 
Chicago  v.  Beatrice  et  al.  24  111.  489;  Elliott  v.  Chicago,  48  id. 
294  ;  Town  of  Ottawa  v.  Walker  et  al.  21  id.  608 ;  Jfetz  v.  An- 
derson, 23  id.  467. 

In  no  event  will  an  injunction  lie,  unless  it  is  clearly  made 
to  appear  that  the  party  has  been  wrongfully  assessed,  and 
will  sustain  irreparable  injury  unless  the  collection  of  the  tax 
be  enjoined. 

Even  from  appellee's  own  showing  it  is  difficult  to  conceive 
that  this  assessment  does  it  injustice. 

An  exhibit  filed  with  the  bill  is  Schedule  No,  4,  being  a 
copv  of  one  filed  by  appellee  with  the  Auditor,  and  by  him 
laid  before  the  Board  of  Equalization.  It  states  the  amount 
of  appellee's  capital  stock,  actually  paid  in,  to  be  $6,490,579.41, 
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and  that  the  amount  of  its  debts,  other  than  for  current  ex- 
penses, is  $0,098,156.39. 

The  capital  stoek  paid  in  is  presumed  to  have  been  used  in 
the  corporate  business,  and  this  indebtedness  coidd  have  been 
lawfully  created  for  no  other  than  corporate  purposes.  Tlte 
two  coml;ined  amount  to  $15,588,735.80.  After  making  the 
most  liberal  deduction  from  this  amount,  on  account  of  the 
depreciated  value  of  its  bonds  when  thev  were  sold,  for  reck- 
less management  of  the  corporate  business  and  propertv,  and 
for  loss  and  depreciation  in  the  value  of  property,  it  wouUl 
still  seem  almost  incredible  how  the  amount  could,  in  the 
limited  time  this  corporation  has  been  in  existence,  be  reduced 
far  below  the  valuation  assessed  by  the  Board  of  Equaliza- 
tion, which  was  only,  in  the  aggregate,  $3,151,412.  It  would 
seem  that  $12,437,323.80  ought  to  cover  the  various  items  of 
depreciation  and  loss. 

But,  be  this  as  it  may,  we  are  not  convinced,  from  the  alle- 
gations in  the  bill,  taken  in  connection  with  the  accompany- 
ing exhibits,  that  the  valuation  of  appellee's  property,  as 
made  by  the  Board  of  Equalization,  is  so  unjust  or  oppressive, 
as  to  be  sufficient  evidence  of  fraud  on  the  part  of  the  board  to 
justify  us  in  restraining  the  collection  of  the  tax  imposed 
upon  it.  • 

It  is  also  objected,  that  the  valuations  were  first  determined 
bv  a  committee  of  the  board,  and  not  by  the  board.  The 
assessment,  as  made,  is  the  act  of  the  board,  and  not  of  a 
committee.  The  report  of  the  committee  was  acted  upon  by 
the  board,  and  the  fact  that  the  mode  of  valuation  adopted 
was  the  same  as  that  recommended  by  the  committee,  no  more 
impairs  its  validity  than  does  the  fact  tiiat  a  particular  bill 
is  recommended  by  a  legislative  committee,  impair  its  validity 
when  enacted  into  a  law  by  the  General  Assembly.  The 
report  of  the  committee  was  suggestive  only,  and  the  members 
of  the  board  can  not  be  presumed  to  have  been  affected  by  it 
any  further  than  it  met  the  approval  of  their  judgments. 
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Some  further  objections  are  urged,  on  the  ground  that  the 
corporations  were  not  notified  of  the  meeting  of  the  Board  of 
Equalization,  or  of  its  intention  to  adopt  the  rule  by  which 
the  assessments  were  made,  and  that  no  right  of  appeal  was 
allowed. 

The  constitution  does  not  provide  that  the  legislature  shall 
require  that  persons  or  corporations  whose  property  shall  be 
assessed  for  taxation  shall  be  notified  of  the  assessment,  or 
the  rules  adopted  whereby  to  determine  the  value  of  the 
property,  or  that  there  shall  be  allowed  the  right  of  appeal 
in  such  cases. 

These  matters  address  themselves  purely  to  the'  discretion 
of  the  legislature.  The  law,  as  it  is  made,  is,  in  this  respect, 
conclusive. 

We  are,  for  the  reasons  given,  of  the  opinion  that  the  cir- 
cuit court  erred  in  overruling  the  demurrer  to  the  bill,  and 
enjoining  the  collection  of  all  the  taxes  levied  on  the  capital 
stock,  including  the  franchise,  of  the  corporation. 

But  it  is  alleged  in  the  bill,  and  admitted  by  the  demurrer, 
that  taxes  have  been  levied  upon  the  property  of  appellee  in 
excess  of  the  proportional  amount  necessary  to  be  levied  on 
it  to  produce  the  $3,500,000,  levied  for  State  purposes  by  the 
act  in  force  May  1,  1873.  This  excess,  for  the  reasons  given 
in  Ramsey  v.  Hoeger,  ante,  432,  is  unauthorized  by  law,  and 
its  collection  must  be  enjoined. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 

remanded  for  further  proceedings  not  inconsistent  with  this 

opinion. 

Decree  reversed. 
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Svllabus. 


Fraxcis  G.  Lombard 


Francis  H.  Johnson  et  al. 

1.  Va.-rth-e.s.— mechanic's  lien.  Where  a  contract  for  tlic  huilclinc:  of  a 
house  and  the  furnishing  of  the  materials  therefor  was  made  in  the  name 
of  one  partner,  but  for  the  benefit  of  both,  and  both  performed  the  labor 
and  furnished  materials,  it  was  held,  that  a  petition  to  enforce  a  mechanic's 
lien  was  properly  brought  in  the  name  of  both  partners,  notwithstanding 
the  written  contract  was  made  with  one  only,  the  rules  of  equity  govern- 
ing  in  such  a  case. 

2.  Evidence  —  secondary.  Where  the  copy  of  a  written  contract  is 
offered  in  evidence,  the  law  does  not  require  that  the  person  who  made 
the  copy  shoiild  be  produced  and  sworn  before  it  can  be  read.  It  is 
sufficient  if  any  witness  testifies  that  it  is  a  copj',  to  admit  it  in  evidence. 

3.  Same — on  question  of  ichen  an  alteration  was  made  in  a  contract. 
Where  a  written  contract,  when  produced,  appears  to  have  been  changed, 
a  copy  taken  of  the  same  is  admissible  in  evidence  for  the  purpose  of 
showing  that  the  change  was  made  before  its  execution. 

4.  Mechanic's  lien — proof  as  to  the  lots  on  which  the  lieu  is  given. 
Where  a  petition  for  a  mechanic's  lien  showed  that  the  defendant,  at  the 
time  of  making  the  contract,  was  the  owner  of  certain  described  lots,  and 
the  contract,  which  was  made  a  part  of  the  petition,  showed  that  the 
plaintifl;"  was  to  furnish  the  materials,  and  put  up  a  house  for  the  defend- 
ant on  his  lots  in  the  same  town,  without  describing  them,  and  the  petition 
claimed  a  lien  upon  the  lots  described:  Held,  that  these  averments  were 
sufficient  to  authorize  a  decree  for  a  lien  on  the  lots  named ;  and  the 
answer  not  denying  such  ownership,  and  the  proof  showing  the  comple- 
tion of  the  building  upon  the  lots  of  defendant,  it  was  further  held,  that, 
in  the  absence  of  proof  that  the  defendant  owned  any  other  lots  in  the 
town,  the  proof  was  sufficient  to  authorize  the  decree  giving  a  lien 
thereon,  especially  where  the  question  was  not  raised  in  the  court  below 

.5.  Same — instruction  as  to  performance.  In  a  proceeding  to  enforce  a 
mechanic's  lien,  the  court  instructed  the  jury  that  if  they  found,  from  the 
evidence,  that  the  plaintifis  had  done  the  work,  etc.,  substantially  as 
required  by  the  contract,  they  should  find  for  the  plaintifis:  Held,  that 
there  was  no  error  in  the  instruction,  and  that,  as  the  contract  was  made 
a  part  of  the  petition,  the  instruction  was  not  in  violation  of  the  rule  thiit 
a  party  must  recover  according  to  the  allegations  in  his  bill. 

Appeal,  from  the  Circuit  Court  of  Morgan  couutN-;  the 
Hon.  Cykus  EpLePv,  Judge,  presiding. 
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Messrs.  Dummer  &  Browk,  for  the  appellant. 

Messrs.  Morrison,  Whiti>ock  &  Lippincott,  for  the  ap- 
pellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  the  circuit  court  of  Morgan  county, 
exhibited  by  Francis  H.  Johnson  and  Floyd  Epling  against 
Francis  G.  Lombard,  to  enforce  a  mechanic's  lien  upon  lots 
11  and  12.  in  block  7,  in  the  town  of  Waverly. 

The  defendant  answered  the  bill,  replication  was  filed,  and 
a  trial  was  had  before  a  jury,  which  resulted  in  a  verdict 
for  appellees  for  $314.91.  The  coui-t  rendered  a  decree  upon 
the  verdict,  establishing  the  lien,  and  directed  the  money  to 
be  paid  within  twenty  days,  and  in  default  of  payment,  the 
master  in  chancery  was  ordered  to  sell  the  premises. 

The  first  question  raised  by  appellant  is,  upon  the  decision 
of  the  court  in  admitting  in  evidence  the  contract  for  the 
erection  of  the  house. 

The  contract  was  in  writing,  and  was  between  Francis  H. 
Johnson  of  the  one  part  and  F.  G.  Lombard  of  the  other. 

The  bill  having  been  filed  by  Johnson  and  Epling,  it  is 
insisted  the  contract  could  not  properly  be  admitted  in  evi- 
dence under  the  averments. 

The  evidence,  however,  shows  that,  at  the  time  the  contract 
was  made,  .Johnson  and  Epling  were  partners,  and  as  such 
they  furnished  the  materials  and  erected  the  house  to  recover 
pay  for  which  the  bill  was  filed. 

A  proceeding  to  enforce  a  mechanic's  lien  is,  in  eiFect,  a 
suit  in  chancery,  and  the  rules  that  govern  causes  in  equity 
usnallv  control  cases  instituted  under  the  statute  to  enforce  a 
mechanic's  lien. 

The  general  rule  in  courts  of  equity,  as  to  parties,  is,  that 
all  persons  materially  interested  in  the  subject  matter  ought 
to  be  made  parties  to  the  suit,  either  as  plaintiffs, or  defend- 
ants.    Story's  Equity  Pleading,  sec.  76. 
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In  this  case,  while  the  eoiitrnct  w:is  made  in  the  name  of 
one  of  the  appellees,  yet  it  was  made  for  the  benefit  of  both. 
One  was  as  much  interested  therein  as  the  other,  and.  nnder 
the  chancery  practice,  it  was  proper  to  file  the  bill  in  the 
name  of  both,  and  the  contract  was  properly  admitted  in  evi- 
dence. 

From  this  it  follows  that  the  proof  admitted  bv  the  court 
that  the  work  was  done  by  Johnson  &  Epling  was  proper, 
and  the  second  position  relied  upon  is  not  well  taken. 

The  next  question  presented  by  appellant  is.  that  the  court 
erred  in  admitting  in  evidence  a  copy  of  the  contract. 

The  contract  was  read  in  evidence.  It  appeared,  however, 
to  have  been  changed  in  regard  to  the  size  of  certain  windows 
in  the  building.  Appellant  claimed  the  alteration  had  oc- 
curred after  the  contract  had  been  executed.  Appellees 
insisted  that  the  alteration  had  been  made  before  it  was 
signed. 

For  the  purpose  of  showing  what  the  real  contract  was  on 
the  question  in  dispute,  appellant  read  in  evidence  a  copy 
of  the  contract.  Appellees  also  read  in  evidence  what  one 
of  them  testified  was  a  true  copy.  It  is  claimed  it  should 
not  have  gone  to  the  jury  without  producing  the  party  who 
copied  it  from  the  original,  and  proving  by  him  that  it  was 
a  true  copy. 

This  position  is  not  well  taken.  On  a  question  of  this 
character,  we  are  aware  of  no  rule  of  law  that  required  the 
party  who  made  the  copv  to  be  produced  and  sworn  before  it 
could  be  read  to  the  jury.  Johnson  testified  that  the  paper 
he  produced  was  a  copy  of  the  contract.  This  was  sufficient 
to  permit  it  to  be  read  in  evidence. 

It  is  insisted  by  appellant  that  the  court  erroneously  de- 
creed appellees  a  lien  upon  lots  11  and  12,  block  7,  in  the 
town  of  Waverly,  when  the  bill  contained  no  allegation,  and 
the  proof  failed  to  show,  the  building  was  erected  on  these 
lots.     The  bill  does  allege  that  appellant  was,  at  the  time  of 


602  Lombard  v.  Johnson  et  al.  [Jan.  T. 

Opinion  of  the  Court. 

making  the  contract,  the  owner  of  lots  11  and  12,  block  7,  in 
the  town  of  Waverly,  Morgan  county,  Illinois. 

The  contract  is  made  a  part  of  the  bill,  and,  among  other 
things,  it  contains  the  following:  "  T,  F.  H.  Johnson,  agree 
to  furnish  and  properly  put  up  and  complete,  from  founda- 
tion up.  a  dwelling  house,  in  the  town  of  Waverly,  and  on 
lots  belonging  to  and  for  F.  G  Lombard." 

The  bill  also  contains  this  allegation.  "  Immediately  on 
the  making  of  said  contract,  your  petitioners  commenced  the 
work  on  said  building,  furnishing  for  that  purpose  the  char- 
acter, quality  and  kind  of  material  provided  for  in  said  con- 
tract, and  have  built,  and  furnished  the  material  for  the  same, 
and  completed  the  said  building  according  to  the  said  con- 
tract." 

In  the  concluding  part  of  the  bill  will  be  found  the  fol- 
lowing: "Your  petitioners  state  and  charge  that  they  have 
a  lien  upon  the  said  two  lots,  and  all  the  improvements  on 
the  same,  to  secure  the  payment  of  said  debt." 

Here  are  direct  averments  that  the  house  was  to  be  built 
on  lots  in  Waverly  belonging  to  appeMant ;  that  appellant 
owned  lots  11  and  12  in  block  7,  in  Waverly;  that  the  house 
was  built  according  to  contract,  and  that  appellees  had  a  lien 
on  said  two  lots.  We  regard  these  averments  as  sufficient  to 
authorize  the  decree. 

It  only  remains  to  be  seen  whether  the  evidence  was  suffi- 
cient to  justify  the  court  in  decreeing  the  lien  on  the  lots. 

The  answer  nowhere  denies  that  appellant  was  the  owner 
of  lots  11  and  12,  block  7,  as  alleged  in  the  bill,  hence  that 
fact  will  be  deemed  admitted;  neither  is  it  denied  that  the 
house  was  erected. 

The  answer  contains  the  following  admission  :  He,  appel- 
lant, entered  into  a  contract  with  Francis  H.  Johnson,  for  the 
erection  of  a  house  for  the  defendant,  and,  by  the  terms  of  the 
contract,  the  said  Francis  H.  Johnson  was  to  commence  work 
immediately,  and  furnish  all  material,  and  properly  put  up, 
build,   and  fully  complete,  from    foundation  up,  in    all  and 
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every  respect,  a  dwelling  house  on  the  lots  of  defendant  in 
Waverly,  Illinois. 

In  the  absence  of  proof  that  appellant  owned  other  lots  in 
Waverly,  and  in  view  of  the  fact  that  the  bill  aver.s  that 
appellant  owned  lots  11  and  12,  block  7,  and  this  is  admitted 
by  the  answer,  and  in  view  of  the  admitted  fact  that  the 
liouse  was  built  on  lots  in  AVaverly  owned  by  appellant,  we 
are  of  opinion  the  facts  were  sufficient  upon  which  to  base  the 
decree. 

We  are  unwilling  to  adopt  a  different  view,  from  the  fact 
that  the  particular  lots  upon  which  the  house  was  erected  was 
not  a  controverted  question  in  the  circuit  court;  that  the  con- 
test was,  whether  the  house  had  been  built  in  the  manner 
required  by  the  terms  of  th-e  contract,  and  whether  a  recovery 
could  be  had  by  appellees,  the  contract  having  been  made 
with  only  one  of  them. 

Exceptions  were  taken  to  the  instructions  given  on  behalf 
of  appellees. 

The  first  in  the  series,  in  substance,  tells  the  jury  that  if, 
from  the  evidence,  they  find  that  appellees  had  done  the  work 
and  furnished  the  materials  substantially  as  required  by  the 
contract,  they  should  find  for  plaintiffs.  It  is  urged  that  the 
jury  should  have  been  instructed  to  find  for  appellees,  if  they 
found  from  the  evidence  the  house  was  erected  as  alleged  in 
the  petition. 

We  see  no  substantial  objection  to  the  instruction.  \\'hile 
it  is  true,  a  party  must  recover  according  to  the  allegations 
of  the  bill,  yet  the  instruction  in  no  manner  ignores  that 
principle. 

If  the  evidence  varied  from  the  allegations,  appellant  might 
have  availed  of  the  variance  by  motion  to  exclude  the  testi- 
mony. 

Appellees'  right  of  recovery  rested  upon  a  faithful  per- 
formance of  their  contract,  and  it  was  not  error  for  the  court 
to  so  instruct  the  jury. 


604  Stevens  v.  Iewix  et  al.  [Jan.  T. 

Statement  of  the  case. 

We  perceive  no  substantial  objection  to  the  other  instruc- 
tions of  appellees.  We  see  nothing  in  them  calculated  to 
mislead  tne  jury. 

As  the  record  discloses  no  substantial  error,  the  decree  will 
be  affirmed. 

Decree  affii^ined. 


HiEAM  F.  Stevens 

V. 

BEisr.jAMi]!^^  F.  Iewin  et  al. 

1.  Redemption — evidence  of  agreement  to  extend  time  of.  Where  a  judg- 
ment debtor,  whose  land  had  been  sold  on  execution,  before  the. expire^ 
tion  of  twelve  months  from  the  date  of  the  sale  paid  the  holder  of  the 
certificate  of  purchase  a  small  portion  of  the  money  necessary  to  redeem, 
the  latter  giving  a  receipt  for  the  same,  to  apply  on  redemption  of  the 
land:  Held,  that  this  afforded  no  evidence  of  an  agreement  to  extend  the 
statutory'  period  of  redemption,  but  tlie  fair  intendment  was,  that  it  was 
paid  on  a  redemption  to  be  made  within  the  time  allowed  by  law. 

2.  But  the  receipt  of  money  by  the  holder  of  the  certificate  of  purchase 
after  the  twelve  months  had  expired,  but  before  the  expiration  of  fifteen 
months,  the  time  for  taking  out  a  deed,  to  apply  on  the  redemption,  would 
seem  to  imph'  that  further  time  was  given.  But  in  the  absence  of  proof, 
the  debtor  would  be  required  to  complete  the  redemption  before  the  fifteen 
months  expired,  or  within  a  reasonable  time  from  the  payment. 

3.  Same — as  against  an  innocent  purchaser.  Notwithstanding  there 
may  be  an  agreement  to  extend  the  time  for  redemption  of  land  sold  on 
execution,  beyond  fifteen  months  from  the  day  of  sale,  which  would  be 
enforced  as  between  the  parties  to  the  agreement,  yet,  if  the  certificate  of 
purchase  is  sold  and  assigned  to  an  innocent  purchaser,  who  has  no  notice 
of  the  agreement,  and  who  pays  its  value,  he  will  take  the  same  discharged 
from  all  equities  in  favor  of  the  debtor  as  against  the  assignor. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Hiram  F.  Stevens  against 
Benjamin    F.    Irwin,  Philip   K.  Dedrick,  James   Emery  and 
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Charles  H.  Post,  to  enforce  an  alleged  verhul  airreenient  to 
extend  the  period  fixed  by  law  for  redeeming  a  tract  of  land, 
etc. 

It  appeared  that  Dedrick  and  Emery,  having  recovered 
judgment  against  Stevens  for  $253,  had  an  execution  issued  on 
the  same,  levied  u]ion  the  undivided  half  of  the  east  half  of 
the  east  half  of  the  south-east  quarter  of  sec.  17,  town.  16  north, 
range  7  west,  as  the  property  of  Stevens,  and  the  same  was 
sold  to  Dedrick  &  Co.,  for  the  sum  of  $294.70,  on  Julv  5.  1 870. 
On  June  2,  1871,  Charles  R.  Post,  as  agent  for  Dedrick  &  Co., 
receipted  to  Stevens  for  the  sum  of  $175.  toapplv  towards  tlie 
redemption  of  the  land,  and  on  August  2-4,  1871,  receipted  for 
the  further  sum  of  $25,  "to  apply  on  account."  October  14, 
1871,  Dedrick  &,  Co.  assigned  their  certificate  of  purchase  to 
Post,  and  he,  on  Nov.  3,  1871,  sold  and  assigned  it  to  Irwin, 
for  the  consideration  of  $1500,  who  obtained  a  sheriflp's  deed 
thereon. 

The  bill  charged  that  Irwin  was  the  agent  of  the  comphiin- 
ant  in  procuring  an  extension  of  the  time  for  redemption,  vind 
prayed  that  Irwin  might  be  decreed  as  holding  the  land  in 
trust  for  the  complainant.  Irwin  denied  any  agencv  or 
knowledge  of  any  agreement  to  give  time  to  redeem.  Stevens 
brought  into  court  $125,  and  offered  the  same  as  a  tender  to 
whomsoever  the  court  might  find  entitled  to  the  same.  The 
court,  on  the  hearing,  dismissed  the  bill,  and  Stevens  ap- 
pealed. 

Messrs.  McClernand  &  Keyes,  for  the  appellant. 

Messrs.  Stuart,  Edwards  &  Brown,  for  appellee  Irwin. 

Mr.  Chief  Justicp:  WAiiKKR  delivered  the  opinion  of  the 
Court: 

It  appears,  from  the  record,  that  appellee  Irwin  purchased 
the  land  in  dispute  of  appellee  Post.  The  land  had  been  sold 
on  an  execution  against  appellant  and  in  favor  of  Dedrick  & 
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Co.,  and  the  time  for  redemption  by  either  appellant  or  his 
creditors  had  expired,  and  Post,  who  held  the  certificate  by 
assignment  from  Dedrick  &,  Co.,  assigned  it  to  Irwin,  who 
procured  a  sheriff's  deed.  In  payment  of  his  purchase,  Irwin 
assigned  to  Post  a  note  on  one  Connor,  for  $1000,  and  gave  a 
lease  for  a  house  in  Pleasant  Plains,  for  five  years,  to  the 
family  of  appellant,  which  was  estimated  at  $500,  and  the 
family  have  since  occupied  the  house. 

It  also  appears  that,  after  the  sale  and  before  the  expiration 
of  twelve  months,  appellant  sent,  by  Irwin,  $175,  which  was 
paid  by  him  to  Post,  \\\\o  gave  a  receipt  for  the  same,  to  apply 
on  the  redemption  of  the  land,  and  appellant,  after  the  twelve 
months  for  his  redemption  had  expired,  paid  to  Post  $25,  for 
Avhich  he  receipted,  to  be  applied  on  account.  When  these 
receipts  were  given,  Post  was  the  agent  of  Dedrick  &  Co.,  but 
he  subsequently  purchased  the  certificate  of  purchase. 

Appellant  claims  the  right  to  complete  the  redemption, 
under  an  agreement  by  Post  to  extend  the  time,  and  that 
Irwin  was  his  agent  in  procuring  the  extension.  On  the 
other  hand,  it  is  denied  that  the  time  was  extended  or  that 
Irwin  was  ever  appellant's  agent,  as  claimed. 

It  is  first  urged,  that  the  receipts  evidence  an  agreement 
to  extend  the  time  for  redemption.  Such  an  eff^ect  can  not, 
by  any  fair  or  reasonable  intendment,  be  inferred  from  the 
first  receipt.  It  does  not  say  so  in  terms,  nor  can  such  an 
implication  be  drawn.  The  fair  intendment  would  be,  that 
it  was  paid  on  a  redemption  in  the  time  allowed  by  the  stat- 
ute. There  is  no  language  or  circumstance  in  the  record  to 
raise  any  other  inference.  Such  would  be  the  course  we 
would  expect  the  debtor  to  pursue,  if  intending  to  redeem, 
not  having  the  requisite  amount  of  money,  and  desiring  to 
stop  interest. 

As  to  the  $25  receipt,  given  after  the  time  for  redemption 
had  expired  but  within  the  fifteen  months,  if  paid  towards 
the  redemption,  as  we  are  inclined  to  think  it  was,  it  seems  to 
imply  that  further  time  was  given,   but  what  length  of  time 
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does  not  appear;  but  the  natural  inference  would  be,  that 
the  balance  should  be  paid  within  the  fifteen  months,  or,  at 
all  events,  within  a  reasonable  time,  and  it  may  be  that,  as 
between  appellant  and  Post,  the  court  would  have  compelled 
tlie  acceptance  of  the  balance  of  the  monev.  hail  it  been  ten- 
dered by  the  end  of  the  fifteen  months,  or  in  a  reasonable 
time.  But  unless  a  time  had  been  agreed  upon,  and  appellant 
does  not  claim  there  w^as,  he  had  no  right  to  expect  anv  but 
a  short  period  within  which  to  complete  the  redemption.  He 
had  been  notified  by  Irwin  that  Post  had  said  he  would  ex- 
tend him  no  favors.  Knowing  this,  he  had  every  reason  to 
believe  that  Post  would  require  him  to  act  prouiptlv,  and 
that  if  the  time  was  extended  indefinitely  the  period  would 
be  short.  And  appellant  seems  to  have  understood  that  it 
would  not  extend  beyond  the  fifteen  months,  as  he.  on  the 
last  day  of  that  time,  went,  with  Irwin,  to  have  him  pay  the 
balance,  and  have  the  certificate  assigned  to  him,  but,  finding 
Post  absent,  he  went  to  the  sheriff  to  get  him  to  receive  the 
monev,  but  he  declined,  because  the  time  for  a  redemption 
had  expired. 

But  in  the  view  we  take  of  the  case,  it  does  not  matter 
what  implied  understanding  may  have  existed  between  appel- 
lant and  Post,  as  Irwin  has  become  the  owner  for  value,  and, 
we  think,  without  notice  of  appellant's  rights,  if  any  he  has. 
He  purchased  the  certificate  of  purchase  from  the  holder, 
apparently  a  bona  fide  purchaser,  after  the  time  for  all  redemp- 
tions under  the  statute  had  expired.  He  paid  §37.50  per  acre, 
and,  for  anything  we  can  see,  its  value.  There  was  nothing 
of  record  or  in  the  papers  which  gave  or  charged  him  with 
notice  that  appellant  claimed  any  rights  in  the  property. 
And  Post  denies  that  time  was  ever  extended,  and  Irwin 
denies,  if  there  was  such  an  agreement,  that  he  had  any 
knowledge  of  its  existence. 

It  is  true  that  he,  at  the  request  of  appellant,  who  was  sick, 
carried  the  §175  to  Post,  and  paid  it,  and  took  his  receipt 
therefor.     He   also  went  with   appellant  to  see  Post  on  the 
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last  day  of  redemption,  with  the  agreement  that  he  would  ' 
pay  the  balance,  and  take  an  assignment  of  the  certificate  as 
security  for  the  money ;  but  Post  was  absent,  and  the  sheriff 
properly  refused  to  receive  the  money  and  give  a  certificate 
of  redemption.  On  tlie  8th  of  October,  three  days  after  the 
expiration  of  fifteen  months,  appellant  t3ok  the  receipts  from 
Irwin,  and  said  he  would  get  Wilson  to  attend  to  the  matter 
for  him,  and  Irwin  denies  that  he  was  a\i  agent  for  appellant. 
These  circumstances  are  too  slight  to  prove  an  agency. 

The  fact  that  he  went  with  appellant  on  the  last  day  of  the 
fifteen  months  to  pay  the  balance,  and  receive  an  assignment, 
looks  more  like  he  was  a  money  lender  than  an  agent. 
Whether  or  not  he  was  actuated  by  feelings  of  friendship  or 
otherwise,  his  proposition  Avas  to  loan  appellant  the  money, 
if  he  should  receive  the  proposed  security.  But  if  it  could, 
by  possibility,  be  held  that  Irwin  had  been  appellant's  agent, 
he  was  not  after  the  8th  of  October.  He  was  then  informed 
that  Wilson  would  attend  to  the  business,  and  he  was  given 
to  understand  that  his  services  would  not  be  required  in  the 
future.  Hence  no  fiduciary  relation  existed  when  Irwin  pur- 
chased, in  November.  There  is  no  evidence  that  he  knew, 
when  he  purchased,  that  appellant  still  claimed  the  right  to 
complete  the  redemption,  or  that  he  had  not  received  back 
the  money  he  had  paid. 

The  evidence  fails   to  show  that  Irwin  was  not  a  bona  fide 

purchaser,  and  the  decree  must  be  affirmed. 

Decree  afiirmed. 


Wesley  Best 

V. 

The  Nokomis  National  Bank, 

1.  Promissory  note — payee  in  possession  mv.y  sue  notwithstanding  in- 
dorsement. The  payee  of  a  promissory  note  may,  although  he  has  written 
an  assignment  on  the  back  of  it,  maintain  an  action  thereon  in  his  own 
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name.  The  possession  of  the  note  in  such  case  is  prima  facte  evidence 
tha-t  he  is  the  bona  fide  holder  of  it,  and  he  may  strike  out  any  assi,£^n- 
ment  written  upon  it  by  him. 

2.  Same — assignment  for  collection  does  not  pass  the  legal  title.  "Where 
an  assignment  by  the  payee  upon  a  bill  or  draft  is  shown  to  have  been  for 
collection  merelj-,  and  for  no  other  purpose,  it  will  not  transfer  the  title 
so  as  to  defeat  an  action  thereon  in  the  name  of  the  paj-ee. 

3.  Bill — consideration.  Wliere  a  bill  is  drawn  payable  to  a  bank,  for 
the  accommodation  of  a  third  person,  who  discounts  the  same  to  the 
bank,  in  the  usual  course  of  trade,  the  drawer  can  not  defend  on  the 
ground  that  he  received  no  consideration  for  the  same,  when  sued  by  the 
bank. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  an  action  of  assumpsit  by  the  Nokomis  National 
Bank,  against  Wesley  Best.  The  material  facts  of  the  case 
appear  in  the  opinion  of  the  court. 

Mr.  B.  F.  Burnett,  and  Mr.  A.  L.  Knapp,  for  the  appel- 
lant. 

Messrs.  Patton  &  Lanphier,  and  Mr.  E.  Lane,  for  the 
appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  Sangamon  circuit  court,  on  the 
common  money  counts,  accompanied  by  a  notice  to  defendant 
that  two  certain  bills  of  exchange,  drawn  by  defendant  in 
favor  of  B.  F.  Culp,  cashier,  on  Whitaker  and  Gray,  of 
St.  Louis,  would  be  offered  in  evidence. 

The  pleas  were,  non  assumpsit  and  want  of  consideration. 

There  was  a  verdict  for  the  plaintiff,  and  a  motion  for  a 
new  trial,  which,  on  a  remittitur  being  entered  for  seventy- 
nine  dollars  and  seven  cents,  was  denied,  and  judgment  ren- 
dered for  the  balance. 

To  reverse  this  judgment,  the  defendant  appeals. 
39— 76th  III. 
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B.  F.  Gulp  was  the  cashier  of  the  Nokomis  National  Bank^ 
the  plaintiff  in  the  action.  The  bills  in  question  were  dis- 
connted  bv  this  bank  in  the  regular  course  of  business,  and 
drawn  by  appellant  on  Whitaker  and  Gray,  of  St.  Louis. 
Though  the  drafts  were  payable  to  Gulp,  cashier,  it  was  a 
bank  transaction,  and  the  drafts  belonged  to  the  bank,  and  it 
was  expected  appellant  w^ould  pay  them  if  the  drawees  failed 
to  accept  them.  The  drafts  were  protested  for  non-payment, 
and  appellant  duly  notified  thereof.  It  appeared  the  drawees 
were  insolvent,  not  able  to  pay  twenty  cents  on  the  dollar 
of  their  indebtedness.  These  drafts  were  really  drawn  for 
the  benefit  of  the  firm  of  E.  A.  Cooley  &  Co.,  grain  dealers 
at  Nokomis,  and  the  proceeds  placed  to  their  credit  on  the 
books  of  the  bank,  appellant  having  received  no  part  of  the 
proceeds.  These  drafts  were  brought  to  the  bank  for  discount 
by  E.  A.  Cooley  &  Co.,  and  the  amount  checked  out  by  them 
at  their  discretion. 

Appellant  makes  the  point  that  the  plaintiff  was  not  the 
legal  holder  of  the  drafts,  nor  had  it  any  interest  therein  ; 
that  the  indorsement  to  R.  A.  Betts,  cashier,  transferred  the 
legal  interest  to  him.  The  answer  to  this  is,  the  record  does 
not  show  any  indorsement  of  the  bills  when  they  were  offered 
in  evidence.  This  court  held,  in  Brinhley  v.  Going,  Breese, 
366,  2d  ed.,  that  a  payee  of  a  note,  although  he  may  have 
written  an  assignment  on  the  back  of  it,  can  maintain  an 
action  thereon  in  his  own  name.  The  indorsement  is  in  the 
power  and  control  of  the  payee,  and  he  may  strike  it  out  or 
not,  as  he  thinks  proper,  and  the  possession  of  the  note  by 
the  payee  is,  unless  the  contrary  appears,  evidence  that  he  is 
the  bona  fide  holder  of  it.  And  the  same  doctrine,  is  held 
in  Parks  v.  Brown,  16  111.  454. 

But  the  indorsements,  if  on  the  bills,  are  shown  to  have 
been  for  collection  merely,  and  for  no  other  purpose,  and  did 
not  transfer  the  title.  Edwards  on  Bills  and  Notes,  sec.  253. 
R.  A.  Betts  held  the  bills  as  agent,  merely,  of  the  Nokomis 
bauk,  who   might,  at  their  pleasure,  annul   his   agency,  and 
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deprive   him   of  all   authority  to  receive  the    nionev  due   to 
til  em.     Barker  v.  Prentiss,  6  Mass.  430. 

The  objection  that  the  bills  were  drawn  for  the  accommo- 
dation of  Cooley  ct  Co.,  and,  therefore,  without  consideration, 
is  not  tenable — it  is  no  defense  to  the  suit.  The  bills  were 
not  drawn  for  the  accommodation  of  the  bank,  but  of  Cooler 
&  Co.,  who  received  the  proceeds  from  the  bank.  AVell 
might  a  surety  to  a  note  plead  he  had  received  no  considera- 
tion for  the  note.  It  is  sufficient  that  his  principal  had 
received  a  consideration. 

The  instructions  of  tlie  court  are  in  no  particular  objec- 
tionable.    They  state  fully  and  clearly  the  law  of  the  case. 

There  being  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Jeremiah  Marston  et  al. 


Sarah  J.  Brittenham. 

1.  Acknowledgment  op  deed — impcnching  by  parol  testiinony.  The 
uncorroborated  testimonj^  of  a  wife,  that  she  executed  a  deed  of  trust  upon 
her  separate  property  iu  the  presence  of  her  husband,  not  of  her  own  free 
will,  but  in  consequence  of  his  threats  to  leave  her  if  she  did  not,  and 
that  she  never  acknowledged  the  same,  is  not  sufficient  to  overcome ^ihe 
officer's  certificate  of  her  acknowledgment,  and  liis  testimony  of  the  truth 
of  his  certificate. 

2.  Markied  woman's — when  set  aside  for  undue  influence  of  her  husband. 
Where  a  married  woman  executed  a  deed  of  trust  upon  her  separate  prop. 
erty,  to  secure  a  debt  of  her  husband,  with  great  reluctance,  and  afier 
much  importunity  from  the  latter,  and  many  tlueats  on  his  part  to  have 
her  if  she  did  not  sign  it,  and  for  the  purpose  of  preserving  her  relations 
with  her  liusband,  it  was  held,  that  it  could  not  be  said  to  have  been  frefly 
and  voluntarily  executed;  but  where  neither  the  trustee  nor  the  person 
whose  debt  w^as  thus  secured  were  parties  to  such  coercion,  and  had  no 
knowledge  whatever  of  it,  and  she  acknowledged  to  the  officer  taking  the 
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acknowledgment,  separate  and  apart  from  her  husband,  that  she  executed 
the  same  freely,  etc,  and  it  appeared  that  she  was  well  acquainted  with 
its  contents,  and  never  made  known  the  facts  until  after  the  property  was 
sold,  it  was  Tield,  that  it  could  not  be  then  set  aside,  as  that  would  be  to 
allow  her  to  perpetrate  wrong  and  injustice  to  other  innocent  parties. 

3.  Deed  op  trust — personal  notice  of  sale.  Personal  notice  of  the  sale 
of  property  nnder  a  deed  of  trust  is  not  necessary  where  the  deed  itself 
does  not  so  require.  It  is  sufficient  that  notice  is  given  as  required  by 
the  deed. 

4.  Same — whether  trustee  is  guilty  of  fraud  in  making  sale  under.  Where 
the  owner  of  land  which  was  advertised  for  sale,  procured  a  friend  to 
attend  on  the  day  appointed,  to  bid  oflF  the  same  for  her,  and  the  land  was 
not  sold  on  such  day  on  account  of  the  absence  of  the  trustee,  and  such 
friend  procured  another  person  to  bid  for  him,  and  on  a  second  advertise- 
ment, such  person,  acting  in  behalf  of  the  owner,  bid  a  sum  sufficient  to 
pay  the  debt,  and  the  law  partner  of  the  trustee  bid  a  higher  sum  for  his 
father-in-law,  and  the  trustee  refused  to  strike  ofl"  the  land  to  any  but  the 
highest  bidder,  but  offered  to  take  payment  of  the  debt  and  stop  the  sale, 
and  even  waited  until  the  agent  so  acting  could  telegraph  for  instructions, 
and  finally  struck  the  land  oft"  on  the  bid  of  his  partner,  there  being  no 
reply  received  to  the  dispatch,  it  was  Iield,  that  the  sale  could  not  be  set 
aside  on  the  ground  of  fraud  or  collusion  on  the  part  of  the  trustee,  it 
appearing  that  he  had  no  interest  whatever  in  the  purchase. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Sarah  J.  Brittenham  againsi 

Jeremiah  Marston,  Daniel    K.  Tenney,  John  J.  McClellan, 

John  V.  Farwell,  Charles  B.  Farwell,  Simon  Farwell,  Clifton 

'  H.  Moore  and  Vespasian  Warner.     The  facts  of  the  case  and 

object  of  the  bill  are  stated  in  the  opinion  of  the  court. 

Messrs.  Moore  &  Warner,  for  the  appellants. 

Messrs  Lodge  &  Huston,  for  the  appellee. 

Mr.  Justice  Schoi.field  delivered  the  opinion  of  the 
Court : 

The  complainant  below,  and  appellee  here,  asks  that  a  cer- 
tain deed  of  trust,  purporting  to  have  been  executed  by  her- 
self and  her  then  husband,  John  A.  Brittenham,  on  lands  in 
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DeWitt  county,  which  were  her  separate  property,  be  set 
aside,  or  that  she  be  allowed  to  redeem  from  the  sale  had 
thereunder. 

The  deed  of  trust  purports,  on  its  face,  to  have  been  exe- 
cuted on  the  10th  day  of  March,  1870,  by  complainant  and 
her  husband  to  John  J.  McClellan,  conveying  the  lands 
described  therein,  in  trust,  to  secure  the  payment  of  a  prom- 
issory note  of  that  date  for  S2407.,'^3,  given  bv  them  to  Far- 
well  &  Co.,  and  payable  in  eight  months,  with  interest  at  the 
rate  of  ten  per  cent  per  annum.  Power  is  given  the  trustee, 
on  non-payment  of  the  note,  to  sell  and  convey  the  lands,  after 
advertising  the  sale  for  thirty  days  in  some  newspaper  pub- 
lished in  DeWitt  county. 

The  fact  is  undisputed,  that  the  original  indebtedness  for 
which  the  note  was  given  was  contracted  by  the  husband  of 
complainant,  in  his  own  business,  and  that  her  lands  were  not 
otherwise  liable  for  its  payment  than  by  virtue  of  the  deed 
of  trust. 

The  grounds  upon  which  relief  is  claimed,  as  stated  in  the 
bill,  are  three  : 

1st.  That  complainant  did  not  acknowledge  the  deed  before 
an  officer  authorized  by  law  to  take  acknowledgments  of  such 
instruments. 

2d.  That  McClellan,  the  trustee,  and  John  A.  Brittenham, 
the  husband  of  complainant,  colluded  together  and  induced 
complainant  to  sign  the  deed  by  fraudulent  representations 
and  the  undue  influence  of  her  said  husband. 

3d.  That  McClellan,  the  trustee,  colluded  with  Marston, 
the  purchaser  at  the  sale,  and  Tenney,  his  agent,  and  fraudu- 
lently withheld  from  complainant  knoM'ledge  of  the  time  of 
sale,  and  sold  the  lands  at  a  ruinous  sacrifice. 

The  decree  of  the  court  below  was  in  favor  of  the  com- 
plainant upon  the  last  two  grounds.  It  will,  however,  be 
necessary  for  us,  in  reviewing  the  record,  to  notice  separately 
each  of  the  grounds  claimed  for  relief,  for  if  either  of  them 
is  well  founded  the  decree  must  be  affirmed. 
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Complainant  swears  that  she  signed  the  deed  in  the  pres- 
ence of  her  husband,  in  their  store,  but  that  no  one  else  vs^as 
present,  and  that  she  never  acknowledged  it.  There  is,  so  far 
as  we  have  been  enabled  to  discover  from  the  record,  no  other 
evidence  tending  to  corroborate  her  on  this  point. 

Appended  to  the  deed  is  the  certificate  of  Alonzo  T.  Pipher, 
a  notary  public  in  Piatt  county,  showing  that  complainant  and 
her  husband  appeared  before  him  and  properly  acknowledged 
the  deed  on  the  3d  day  of  May,  1870.  In  addition  to  this, 
his  deposition  was  taken,  and  he  swears  to  the  truth  of  what 
is  stated  in  his  certificate. 

We  may,  with  much  propriety,  apply  here  what  was  said 
in  Monroe  v.  Poorman  et  al.  62  111.  526:  "If  the  testimony 
of  a  wife,  who  may  or  may  not  become  a  widow,  is  to  prevail 
over  her  own  deliberate  act,  done  knowingly,  and  over  the 
testimony  of  a  disinterested  officer  taking  the  acknowledg- 
ment, there  will  be  but  frail  security  to  titles;  for,  if  such 
evidence  is  to  prevail  in  one  case,  it  must  prevail  in  all  cases; 
and  whenever  a  woman  can  be  found,  and  they  are  numerous, 
to  swear  against  her  own  act,  there  is  really  no  security  in 
titles  derived  in  whole  or  in  part  from  them."  To  impeach 
such  a  certificate,  the  evidence  should  do  more  than  produce 
a  mere  preponderance  against  its  integrity  in  the  balancing 
of  probabilities — it  should,  by  its  completeness  and  reliable 
character,  fully  and  clearly  satisfy  the  court  that  the  certifi- 
cate is  untrue  and  fraudulent.  The  evidence  before  us  on 
this  point  falls  short  of  producing  such  an  eifect  upon  our 
minds. 

Upon  the  second  point,  we  fail  to  find  sufficient  evidence 
to  satisfy  us  that  there  Avas  any  collusion  between  the  trustee 
and  the  husband  of  complainant,  for  the  purpose  of  improp- 
erly inducing  her  to  sign  the  deed.  McClellan  was  not  pres- 
ent when  the  deed  was  signed.  According  to  complainant's 
own  version,  the  deed  was  drawn  up  and  ready  to  be  signed, 
and  presented  to  her  two  months  before  she  signed  it;  but, 
she  refusing,  it  remained  in  her  house  until  she  finally  signed 
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it.  It  is  not  shown  that  McClellan  even  knew  that  she  was 
reluctant  to  sign  it.  but.  on  the  contrary,  the  only  evidence 
in  this  respect  is,  that  he  was  informed  she  was  M-ilHng  to 
sign  it.  This  he  swears,  and  it  is  not  contradicted.  She 
swears,  indeed,  that  McClellan  told  her  "they  did  nut  intend 
to  press  for  payment — it  was  only  security  tliey  wanted." 

In  the  view  we  have  taken  of  the  evidence  on  the  point  of 
the  acknowledgment  of  the  deed,  it  follows  that  lier  claim 
that  she  did  not  know  the  contents  of  the  deed  when  she 
executed  it.  is  not  sustained  by  the  evidence,  and  we  must 
assume  that  she  acknowledged  to  the  officer  that  she  was 
acquainted  with  its  contents.  Being  acquainted  with  its  con- 
tents, she  knew  that  the  trustee  was  authorized  to  sell  on  the 
non-payment  of  the  note  at  its  maturity.  She  knew  when  it 
matured,  and  is  legally  chargeable  with  knowledge  that  the 
rights  of  Farwell  &  Co.  and  the  duties  of  the  trustee  were 
fixed  by  the  terms  of  the  deed;  and  it  is.  therefore,  impos- 
sible that  the  remark  she  attributes  to  McClellan  could,  in 
a  legal  sense,  have  affected  her  conduct.  Indeed,  as  a  mat- 
ter of  fact,  we  can  scarcely  doubt  that,  when  she  signed  the 
deed,  she  fully  and  correctly  realized  the  jeopardy  in  which 
it  placed  her  property.  She  says  she  refused,  for  a  couple  of 
months,  to  sign  it,  and  on  several  nights  she  and  her  husband 
.sat  up  all  night  contending  about  it.  That  all  this  could 
have  happened  in  regard  to  an  instrument  about  the  contents 
of  which  she  had  no  knowledge,  and  which  she  supposed  was 
to  have  only  such  obligatory  force  as  was  to  be  imputed  from 
the  remarks  attributed  to  McClellan,  is  so  extraordinary  that 
it  fails  to  enlist  our  credulity.  Moreover,  McClellan,  who 
testifies  with  seeming  candor  and  fairness,  and  who  has  much 
less  interest  in  the  event  of  the  suit  than  has  complainant, 
positively  denies  that  he  ever  talked  with  complainant  about 
the  deed,  or  that  he  made  any  promise  whatever  to  her. 

The  evidence  is  full  to  the  point  that  complainant  signed 
the  deed  with  great  reluctance,  and  tiiat  she  did  so  only  after 
much  importunity  from  her  husband,  and  many  threats  on  his 
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part  to  leave  her  if  she  did  not  sign  it;  and  if  the  evidence 
connected  McClellan  and  Farwell  &  Co.  with  this  conduct  of 
his,  and  she  had  made  application  within  a  reasonable  time 
to  have  the  deed  canceled  for  that  cause,  we  should  not  hesi- 
tate in  holding  that  she  was  entitled  to  do  so. 

A  deed  executed  by  a  wife  for  the  sole  purpose  of  preserv- 
ing her  marital  relations  with  her  husband  and  peace  in  her 
home,  can  not  be  said  to  be  freely  and  voluntarily  executed. 
But  the  law,  in  giving  the  wife  the  same  dominion  over  her 
separate  property  that  belongs  to  a  feme  sole,  intends  that  it 
shall  be  used  as  a  means  of  protection,  and  not  for  the  pur- 
pose of  perpetrating  wrong  and  injustice  against  others.  She 
has  within  her  reach  every  legal  means  for  protecting  her 
rights  which  is  possessed  by  all  absolute  owners  of  propertv. 
When  this  deed  was  acknowledged,  it  was  necessary  that  she 
should  be  examined  separately  and  apart  from  her  husband, 
and  if  she  was  then  acting  under  any  kind  of  duress  or  coer- 
cion in  signing  the  deed,  it  was  her  duty  to  state  it,  and  the 
duty  of  the  officer  to  refuse  to  certify  to  her  acknowledgment. 
If,  however,  she  was  under  such  great  and  continuing  coercion 
that  she  still  felt  compelled  to  withhold  the  truth  from  the 
officer,  and  state  to  him  a  falsehood,  it  was  certainly  her  duty 
to  make  known  the  fact  that  her  acknowledgment  was  invol- 
untary and  that  she  designed  repudiating  the  deed,  as  soon  as 
she  felt  relieved  from  this  coercion. 

Complainant  does  not  seem  to  have  made  any  effort  to 
notify  either  McClellan  or  Farwell  &  Co.  that  she  had  been 
coerced  into  signing  the  deed,  and  there  is  no  evidence  that 
they  or  either  of  them  participated  in,  or  had  knowledge  of 
the  conduct  of  her  husband  previous  to  the  sale  under  the 
the  deed.  She  Avas  informed  Avhen  the  sale  was  first  adver- 
tised to  be  made,  and  at  once  set  about  taking  such  steps  as 
she  seems  to  have  thought  essential  to  a  protection  of  her 
rights.  It  is  not  claimed  that  she  was  then  acting  under  the 
controling  influence  of  her  husband,  and  yet,  instead  of  seek- 
ing to  enjoin  the  sale  and  have  the  deed  canceled  because  it 
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had  not  been  voluntarily  executed,  she  procured  a  friend  to 
attend  the  sale,  bid  the  property  off  and  take  a  deed  to  liim- 
self  from  the  trustee,  with  the  understanding  that  he  was  to 
hold  the  title  until  such  time  as  she  could  redeem. 

The  parties  in  interest  and  the  public,  instead  of  being 
informed  that  the  deed  was  void,  and,  of  consequence,  that 
any  title  derived  at  the  sale  under  it  must  be  a  nullity,  were 
thus  notified  that  she  regarded  it  as  obligatory,  and  that  the 
title  to  be  derived  through  the  trustee  would  be  unobjection- 
able. If  her  deed  was  obtained  by  coercion,  and  was  void, 
why  did  she  have  her  friend  attend  the  sale  to  obtain  title  to 
the  property  under  it?  Why  not  then  rely  upon  the  invalid- 
ity of  the  deed  ? 

But  it  has  been  held  by  respectable  authority  that,  although 
a  married  woman  may  be  induced  to  execute  a  deed  to  her 
separate  property  by  the  undue  influence  of  her  husband,  vet, 
if  the  grantee  did  not  know  of  or  participate  in  the  fraud  prac- 
ticed upon  her,  she  is  bound  by  the  deed.  White  v.  Graves, 
107  Mass.  325;  Somes  v.  Brewer,  2  Pickering,  184;  see,  also, 
Spurgin  v.  Traub  et  al.  65  111.  171. 

There  is  much  stronger  reason  that  she  should  be  so  bound, 
where  not  only  the  grantee  is  not  shown  to  have  known  of  or 
participated  in  the  fraud,  but  she,  by  her  own  subsequent 
voluntary  acts,  gives  the  public  to  understand  that  the  deed 
is  valid,  and  good  title  may  be  derived  under  it. 

The  questions  decided  by  the  court  in  Stoift  et  al.  v.  Castle, 
23  111.  209,  are  not  involved  in  tiie  present  case,  and  the 
remarks  of  Catox,  C.  J.,  in  his  separate  opinion  upon  the 
peculiar  facts  in  that  case,  however  applicable  there,  can  have 
no  bearing  here.  They  commit  the  court  to  no  legal  propo- 
sition, and  were  merely  added  as  make-weight  to  the  opinion 
previously  announced. 

The  charge  that  McClellan  colluded  with  Marston  to  de- 
fraud complainant,  and  that  he  fraudulently  withheld  from 
complainant  knowledge  of  the  time  of  sale,  is  not  sustained 
by  the  evidence.     The  deed  did  not  require  that  complainant 
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should  be  notified  personally  of  the  time  of  sale.  It  provided 
simply  that  notice  of  the  sale  should  be  given  by  a  specified 
newspaper  publication,  and  no  claim  is  made  that  such  notice 
was  not  given  ;  and  although  complainant,  in  her  direct  exam- 
ination, says  that  McClellan  said  he  would  not  advertise  the 
land  without  giving  her  notice,  and  that  she  relied  upon  him, 
still,  on  cross-examination,  she  shows  that  in  this  she  was 
simply  stating  what  she  had  been  informed  by  her  husband. 
She  says:  "Never  had  a  conversation  Avith  McClellan  or 
John  V.  Farwell  about  this.  No  one  promised  to  give  me 
notice  of  the  sale,  only  what  my  husband  said  about  that." 
And  this  is  in  accord  with  the  evidence  of  McClellan,  who 
denies  that  he  ever  had  any  conversation  with  complainant  in 
regard  to  the  deed  or  sale,  or  that  he  ever  made  her  any 
promises. 

As  before  observed,  complainant  procured  a  friend,  Mr. 
Gridley,  to  attend  at  the  time  the  sale  was  first  advertised  to 
take  place,  for  the  purpose  of  bidding  off  the  property  and 
holding  the  title  for  her  until  she  could  redeem.  Mr.  Grid- 
ley  attended  at  Clinton,  at  the  proper  time  for  that  purpose, 
but  the  sale  did  not  take  place,  in  consequence  of  the  failure 
of  McClellan,  the  trustee,  to  be  present.  Before  leaving 
Clinton,  Mr.  Gridley  made  arrangements  with  Mr.  C.  H.  Moore 
to  bid  on  the  lands,  should  the  trustee  arrive  and  offer  the 
lands  for  sale  after  his  departure.  On  his  way  to  his  home 
in  Bloomington,  Mr.  Gridley  met  McClellan  at  Wapella,  and 
there  informed  him  that  complainant  had  procured  him  to  bid 
off  the  lands,  etc.;  that  he  had  been  to  Clinton  for  that  pur- 
pose; that  he  was  prepared  to  bid  them  off  for  a  sufficient 
amount  to  pay  the  trust  deed,  and  requested  McClellan  to 
return  to  Clinton  and  sell  them,  as  he  desired  to  avoid  two 
trips.  McClellan  claimed  the  hour  was  past,  and  the  lands 
could  not  be  properly  sold  on  that  day. 

When  the  sale  was  subsequently  made,  Gridley  had  no  actual 
notice  thereof  and  was  not  present  at  the  sale.  Moore,  how- 
ever, was  present,  and   bid  $3000,  telling  McClellan   at  the 
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time  his  bid  was  for  the  complainant.  Tenney  then,  as  the 
agent  of  Marston,  bid  $3050— some  $230  more  than  the 
araonnt  dne  on  the  deed  of  trust;  and  this  being  the  highest 
bid.  the  lands  were  struck  off  to  him.  Tenney  was  the  law 
partner  of  McClellan  and  the  son-in-law  of  Marston. 

The  proof  shows  that  McClellan  offered  to  delay  the  sale 
until  Moore  could  telegraph  Gridley  and  ascertain  his  wishes 
in  regard  to  the  sale,  Moore  being  uncertain  how  to  act  in  the 
matter.  He  says  that  he  had  no  authority  to  act  for  com- 
plainant or  her  husband,  and  he  was  not  confident  that  Grid- 
ley  at  that  time  wished  him  to  bid  for  him.  He  accordingly 
telegraphed  Gridley  for  instructions,  but  received  no  reply 
until  in  tiie  evening,  after  the  sale  was  over,  when  Gridley 
telegraphed  him  not  to  bid  for  him. 

McClellan  says  he  offered  to  strike  the  lands  off  to  Moore 
for  the  amount  due  on  the  trust  deed,  if  Moore  would  take 
the  responsibility  of  saying  that  he  was  authorized  to  act  for 
complainant;  but  Moore  could  not  do  so,  and  he  says  he  was 
unwilling  to  risk  more  than  $3000  for  the  lands,  incumbered, 
as  they  were,  by  a  prior  deed  of  trust  to  the  extent  of  some 
$6000,  without  an  assurance  that  the  property  would  be  taken 
off  his  hands.  He  further  says:  "McClellan  offered  to  take 
the  amount  due  on  the  deed  of  trust,  and  stop  the  sale,  but 
said  he  could  not  strike  the  land  off  to  me  unless  ray  bid  was 
the  best." 

In  this  there  is  no  evidence  of  unfairness,  or  fraud,  or  vio- 
lated pledges  on  the  part  of  the  trustee.  He  was  entirely  cor- 
rect in  saying,  if  the  lands  went  to  sale  they  must  be  sold  to 
the  highest  bidder.  Suppose  they  had,  notwithstanding  Ten- 
uey's  bid,  been  struck  of  to  Moore  for  $3000;  Gridley's  dis- 
patch repudiated  Moore's  authority  to  act  for  him,  and  he  had 
no  authority  from  any  other  source  to  bind  the  complainant. 
She  might,  therefore,  have  repudiated  the  entire  sale.  It  was 
her  misfortune  not  to  have  made  some  permanent  arrange- 
ment by  which  her   rights  would   have   been  more  certainly 
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looked  after,  but  this  can  not  aifect  Marston,  in  the  absence 
of  bad  faith  on  his  part. 

The  fact  that  Tenney  was  the  law  partner  of  McClellan, 
did  not  of  itself  disqualify  him  from  being  a  bidder  at  the 
sale  for  his  father-in-law.  All  idea  that  Tenney's  bid  was  for 
the  benefit  of  McClellan  is  completely  negatived  by  the  evi- 
dence of  McClellan,  Tenney  and  Marston.  If  they  are  to  be 
believed,  and  we  know  of  no  reason  why,  standing,  as  they 
do,  uncontradicted,  they  shall  not  be,  the  purchase  by  Tenney 
was  for  Marston,  and  was  made  in  good  faith,  as  a  specula- 
tion, in  which  no  one  else  had  any  interest. 

The  evidence  shows  that  the  lands  were,  in  the  opinion  of 
some  of  the  witnesses,  fairly  worth  more,  by  a  considerable 
amount,  than  that  for  which  they  were  sold.  This  discrep- 
ancy, however,  taking  into  consideration  that  the  purchaser 
was  bound  to  redeem  from  the  prior  deed  of  trust — amount- 
ing to  some  $6000 — was  not  so  great  as,  in  itself,  to  justify 
setting  aside  the  sale. 

Complainant  hassuiFered  a  very  serious  misfortune  in  losing 
her  lands,  and  could  we  clearly  see  any  reasonable  way,  consist- 
ent with  our  understanding  of  the  law  applicable  to  the  case, 
by  which  we  could  relieve  her,  we  would  most  cheerfully  do  so, 
but  we  do  not,  and  it  is  not  allowable  that  our  sympathies 
shall  have  any  consideration  in  the  case. 

The  decree  of  the  court  below  will  be  reversed  and  the  cause 
remanded. 

Decree  reversed. 

Mr.  Justice  Scott,  dissenting. 
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The  Trustees  of  Schools 

V. 

The  People  ex  rel.  Abraham  Travis. 

School  msT-Rwrs—forminff  new  ones.  The  trustees  of  schools  liave  no 
discretion  to  form,  or  refuse  to  form,  a  new  district  when  it  embraces  at 
least  five  families,  and  when  the  law  is  complied  with  in  applying  for 
the  formation  of  the  same,  but  they  are  bound  to  give  effect  to  the  will 
of  the  voters  as  expressed  in  their  petition,  and  if  they  refuse  to  grant 
such  petition,  when  made  according  to  law,  the  courts  will  compel  them, 
by  mandamus,  to  do  so. 

Appeai.  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

^Ir.  William  H.  Sxelling,  and  Messrs.  Rinaker  &  Kep- 
ltnger,  for  the  appellants. 

Mr.  F.  H.  Chapman,  and  Mr.  W.  R,.  French,  for  the 
appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Appellee  and  others,  residents  of  township  10  north,  in  range 
6  west,  and  in  township  9  north,  in  range  6  west,  petitioned  for 
the  formation  of  a  new  school  district.  The  petition,  in  every 
particular,  conformed  to  clause  3,  of  section  33,  of  the  school 
law,  (R.  S.  1874).  On  the  presentation  of  the  petition  to  the 
trustees  of  schools  in  township  9.  they  granted  the  prayer  of 
the  petition,  but  the  trustees  of  township  10  declined  to  grant 
the  prayer.  Thereupon  appellee  tiled  liis  petition  for  a  VKin- 
damns  to  compel  the  trustees  to  pass  an  order  erecting  the 
district.  The  trustees  first  filed  a  demurrer  thereto,  but  being 
overruled,  they  then  filed  their  return,  and,  amongst  other 
things,  deny  that  the  petition  was  signed  by  all  of  the  legal 
voters  of  the  territory  proposed  to  be  erected  into  a  new  dis- 
trict, and  allege  that  one  of  the  boundarv  lines  thereof  would 


622     Trustees  of  Schools  v.  The  People  ex  rel.     [Jan.  T. 

Opinion  of  the  Court. 

pass  within  less  than  one  mile  of  a  school  house;  that  the 
formation  of  the  new  district  would  not  promote  the  interest 
of  education,  would  be  injurious,  and  greatly  increase  the 
expense  of  the  schools ;  nor  was  the  district  needed  by  the 
inhabitants  of  the  portion  of  territory  proposed  to  be  detached 
from  township  10. 

A  replication  was  filed  to  so  much  of  the  answer  as  denied 
that  the  petition  was  signed  by  the  legal  voters  residing  in 
the  territory  proposed  to  be  erected  into  the  new  district, 
and  that  its  lines  would  run  within  one  mile  of  a  school  house. 
A  demurrer  was  sustained  to  the  other  portions  of  the  return. 
A  trial  was  had  by  the  court,  a  jury  having  been  waived  by 
consent  of  parties.  The  issues  were  found  for  petitioners, 
and  an  order  was  entered  that  the  trustees  grant  the  relief 
asked. 

The  provision  of  the  statute  under  which  this  controversy 
arises,  is  this;  "  Upon  petition  of  all  the  voters  in  any  terri- 
tory containing  not  less  than  five  families,  representing  that 
they  are  not  properly  accommodated  with  school  privileges, 
but  will  be  by  being  added  to  another  district,  or  formed 
into  a  new  district;  and  upon  ])etition  of  a  majority  of  the 
voters  of  such  other  district,  if  any,  it  shall  be  the  duty  of 
the  trustees  of  the  township  or  townships  in  which  such  ter- 
ritory or  territory  and  district,  are  situated,  to  set  oif  such, 
territory  :  Provided,  that  such  change  shall  not  be  made,  when 
the  district  from  which  the  petitioners  desire  to  be  severed 
lias  a  bonded  debt,  nor  when  the  new  district  line  will  be 
brought  nearer  than  one  mile  to  any  school  house." 

It  is  contended  that  the  trustees  have  a  discretion  to  form 
or  refuse  to  form  a  new  district,  and  in  exercising  the  power 
they  must  be  governed  by  the  best  interests  of  the  schools  of 
the  township.  From  a  careful  study  of  the  language  of  this 
provision  of  the  law,  we  fail  to  find  that  such  was  the  design 
of  the  law  makers.  On  the  contrary  it  is  so  worded  as  to 
exclude  all  discretion.  It  seems  to  give  the  entire  power  to 
the  voters  of  the  proposed  new  district  when   it  embraces  at 
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least  five  families,  and  all  the  voters  therein  join  in  the  peti 
tion.  When  they  comply  with  the  law,  the  trustees  are  dnlv 
empowered,  and  they  are  expressly  required  to  record  the  will 
of  the  voters.  Whilst  it  may  be  seriously  doubted  whether 
the  enactment  will  be  productive  of  the  anticipated  benefits, 
still,  that  is  not  a  question  for  our  consideration.  We  can 
only  determine  the  intention  of  the  law  giver,  and  applv  it 
to  the  facts  as  they  may  arise. 

If  the  language  was  doubtful,  then  we  might  construe  it, 
but  we  see  no  doubt.  It  does  not,  in  terms,  or  by  implication, 
provide  that  the  trustees  may  hear  evidence,  or  may  consider 
whether  it  would  be  proper  or  expedient.  But  it  is  made  the 
duty  of  the  trustees  to  set  off  the  district.  The  command  is 
express  and  peremptory.  It  is  urged  that  this  court  has,  in 
former  decisions,  held  that  the  power  is  discretionary.  But 
counsel  seem  to  forget  that  those  were  decisions  under  very 
different  laws,  and  our  previous  decisions  have  been  wiped 
away  by  this  enactment;  that  in  this  it  has  designedly,  no 
doubt,  changed  the  entire  policy  of  the  system,  from  discretion 
to  obedience  to  the  requirement  bf  the  requisite  number  of 
voters,  when  they  comply  with  the  law.  The  trustees  may 
see,  and  it  is  their  duty  to  know  before  they  act,  that  the 
petition  conforms  to  the  law,  and  is  true. 

This  petition  states  all  of  the  requisite  facts,  and  negatives 

the  cases  specified  in  the  statute,  and  it  appears  that  the  facts 

alleged  in  the  petition  are  true,  and  the  trustees  should  have 

passed  an  order  allowing  the  prayer.     The  judgment  of  the 

court  below  must  be  affirmed. 

Judgment  affirmed. 


INDEX. 


ABATEMENT. 

Suit  brought  in  name  of  deceased  person. 

1.  After  the  death  of  the  plaintiff  had  been  suggested,  and  her 
personal  representatives  substituted  and  the  declaration  amended  ac- 
cordingly, and  the  defendant  had  filed  the  general  issue,  the  defendant 
asked  for  time  to  prepare  an  affidavit  showing  that  the  original  plain- 
tiff was  dead  before  the  suit  was  brought,  which  the  court  refused : 
Held,  no  error,  as  the  objection  could  be  taken  advantage  of  only  by 
plea  in  abatement,  and  that  could  not  be  done  after  pleading  to  the 
merits.     Mills  et  al.  v.  BlamVs  Executors,  381. 

Sendznc  process  to  foreign  county. 

2.  Beqmsttes  of  the  plea.  Under  the  statute  in  force  in  April,  1872, 
a  plea  in  abatement  to  a  suit  brought  in  Morgan  county,  where  the 
defendant  was  served  in  Macon  county,  which  contains  no  averment 
that  he  was  not  a  resident  of  Morgan  couutj',  or  that  the  contract  was 
not  made  therein,  is  bad  on  demurrer.    Eimk  v.  Ironmonger,  506. 

Misnomer. 

3.  WJiere  grantee  in  a  deed  is  described  by  a  wrong  name.  The  fact 
that  one  of  the  grantees  or  mortgagees  in  a  deed  or  mortgage  is  de- 
scribed by  a  wrong  name,  will  not  invest  such  party  with  the  right  to 
sue  in  a  fictitious  name;  and  if  he  sues,  not  in  his  real  name,  but  in 
the  .name  as  stated  in  the  deed,  the  grantor  or  mortgagor  will  not  be 
estopped  from  pleading  the  misnomer  in  abatement.  Pinckard  v. 
M limine  et  al.  453. 

4.  Party  indicted  by  wrong  name.  A  defendant,  indicted  by  tlie 
name  of  John  Ammon,  filed  a  plea  in  abatement,  duly  verified,  setting 
forth  that  he  was  named  and  called  John  Amann,  and  that  he  had 
never  been  named  and  called  John  Ammon.  The  court,  on  its  own 
motion,  struck  the  plea  from  the  files:  Held,  that  the  court  erred  in 
its  action,  as  the  plea  was  good  in  form  and  substance,  and  the  de- 
fendant was  entitled  to  have  the  issue  tendered  tried  by  a  jury,  or 
otherwise  disposed  of  according  to  law.    Amann  v.  The  People,  188. 

ABORTION.     See  CRIMINAL  LAW,  10,  11. 
40 — 76th  Ii.i.. 
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ACKNOWLEDGMENTS  OF  DEEDS. 
Taken  before  unauthorized  officer. 

1.  Cured  hy  subsequent  legislation — act  of  1829.  whether  retrospective 
in  its  operatio7i.  The  acknowledgment  of  a  deed  under  the  act  of 
1819.  which  conformed  to  the  requirements  of  that  act  as  to  the  form 
of  the  officer's  certificate,  but  which  was  taken  by  an  oflScer  not 
authorized  by  itto  take  acknowledgments,  is  cured  by  the  amendatory- 
statutes  of  1827  and  1829,  authorizing  such  oflBcer  to  take  acknowledg- 
ments,  which  are  retrospective  in  their  operation;  and  the  provision 
in  the  latter  acts  requiring  the  certificate  of  acknowledgment  to  show 
that  the  grantors  were  personally  known  to  the  officer,  will  not  be 
held  to  apply  to  acknowledgments  taken  before  their  passage,  but 
only  to  subsequent  acknowledgments.    Logan  v.  Williams,  175. 

Impeaching  by  parol. 

2.  Sufficiency  of  evidence.  The  uncorroborated  testimony  of  a  wife, 
that  she  executed  a  deed  of  trust  upon  her  separate  property  in  the 
presence  of  her  husband,  not  of  her  own  free  will,  but  in  consequence 
of  his  threats  to  leave  her  if  she  did  not,  and  that  she  never  acknowl- 
edged the  same,  is  not  sufficient  to  overcome  the  officer's  certificate 
of  her  acknowledgment,  and  his  testimony  of  the  truth  of  his  certifi- 
cate.    Mnrston  et  al.  v.  Brittenham,  611. 

ACTIONS. 

Whek  a  right  op  action  accrues. 

1.  To  recover  for  services  as  agent  in  the  sale  of  land.  Where  the 
owner  of  land  agreed  to  pay  an  agent  $500  for  selling  the  same  at  $30 
per  acre,  and  that  the  agent  might  have  all  he  could  get  above  that 
price,  as  an  additional  compensation;  and  the  agent  sold  for  $35  per 
acre,  taking  notes  for  the  greater  part  of  the  purchase  money  to  his 
principal :  Held,  that  the  agent  was  not  entitled  to  maintain  an  action 
as  to  the  $5  per  acre  until  the  notes  were  paid,  or,  at  least,  until  after 
their  maturity  and  a  reasonable  time  for  collection.  Evans  v.  Hughey, 
115. 

For  breach  of  city  ordinance 

2.  Of  the  remedy.     See  REMEDIES,  1. 
For  act  done  under  legal  process. 

3.  Remedy  in  case,  not  trespass.     See  TRESPASS,  1. 

Trespass  and  case. 

4.  Effect  of  the  statute  abolishing  the  distinction  between  them.  See 
PLEA.DING,  9. 

Wages  of  a  sexton  of  a  church. 

5.  Bight  of  recovery.    See  CHURCHES,  1,  2,  8. 

In  favor  op  mortgagee  of  chattels. 

6.  When  the  property  is  levied  on  under  execution — remedy  of  th^ 
mortgagee.    See  MORTGAGES,  3, 4. 
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ADJACENT  OAYNERS  OF  LAiSDS. 

Op  thetr  mutual  btghts.     Sec  LAND,  1  to  5. 

ADMISSIONS.     Sec  EVIDENCE,  6  to  10. 

AFFIDAVIT  OF  :\rElUTS.     See  PRACTICE,  1. 

AFTER  ACQUIRED  TITLE. 
Ik  trust  for  a  mortgagor. 

Is  subject  to  the  mortr/,u;e.     See  MORTGAGES,  1. 

AGENCY. 

Ratification  by  the  PRiNCirAL. 

1.  Where  a  local  agent  of  a  railroad  company  was  autliorized  to 
make  a  special  contract  for  transportinc:  a  lot  of  corn  from  this  State 
to  Boston,  even  if  the  agent  transcended  his  anthoritj'  and  made  a 
contract  to  return  a  part  of  the  freight  charged,  yet  if  the  company 
availed  itself  of  the  benefit  of  such  contract,  it  was  Jield,  that  it  ought 
not  to  be  allowed  afterwards  to  repudiate  the  agreement  on  the 
ground  its  agent  had  no  authority  to  make  it.  Toledo,  Wabash  and 
Western  Railway  Go.  v.  Elliott  et  al.  67. 

ALLEGATIONS  AND  PROOFS.    See  PLEADING  AND  EVIDENCE, 

1  to  5. 

AMENDMENT. 

Amendment  of  bills  in  chancery. 

1.  While,  in  cases  where  the  bill  is  sworn  to,  the  courts  always 
act  with  great  caution  in  permitting  the  complainant  to  amend  the 
same,  and  make  repugnant  allegations,  and  to  prove  them,  and  have 
relief  thereon,  yet  such  a  practice  is  always  allowed  to  prevent  the 
failure  of  justice,  on  a  proper  showing.  Where  it  is  manifest  the 
complainant  is  honestly  mistaken  as  to  facts  charged  in  his  bill,  it 
may  be  allowed.     Thomas  v.  Crndtas  et  vx.  493. 

2.  Where  a  husband  and  wife  file  a  bill  to  rescind  a  contract  for 
the  exchange  of  the  wife's  real  estate  for  lands  of  the  defendant,  on 
the  ground  of  fraud,  and  for  injunction,  which  was  sworn  to  by  the 
husband,  and  afterwards  the  complainants  asked  to  be  relieved  from 
certain  statements  in  the  bill  as  to  the  terms  of  the  contract,  and  to 
amend  the  same  b}'  stating  the  contract  correctly,  and  it  was  shown 
that  they  Avere  denied  the  privilege  of  examining  the  contract  until 
obtained  under  rule  of  court,  the  .<?ame  not  having  been  recorded, 
which  was  allowed:  Held,  that  there  was  no  error  in  relieving  from 
the  mistake  and  allowing  the  amendment,  as  the  wife  ought  not  to 
lose  her  rights  because  her  husband,  acting  as  her  agent,  did  not 
state  the  contract  correctly.     Ibid.  493. 
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AMENDMENT.     Continued. 
Amendment  of  declaration. 

3.  After  verdict.  Under  the  practice  act  of  1874,  the  court  may 
allow  the  plaintiff,  after  verdict  against  two  defendants,  to  amend  his 
declaration  b}'  discontinuing  tlie  suit  as  to  one  of  the  defendants. 
Gogslinll  v.  Beesley,  Guardian,  445. 

4.  As  a  ground  for  continuance.     See  CONTINUANCE,  2,  3. 

APPEALS  AND  WRITS  OF  ERROR. 
Whether  they  will  lie. 

1.  Not  from  order  of  circuit  court  reversing  judgment  of  county  court. 
The  judgment  of  the  circuit  court  reversing  and  remanding  a  cause 
in  the  county  court  is  not  final,  and,  therefore,  no  appeal  or  writ  of 
error  will  lie  to  reverse  such  judgment  of  the  circuit  court.  Wright 
V.  Smith.  216. 

2.  In  case  of  bastardy.  Under  the  new  constitution,  the  Supreme 
Court  has  appellate  jurisdiction  in  all  cases  except  where  it  has 
original  jurisdiction,  and  art.  6,  sec.  19,  of  the  constitution,  provides 
that  "appeals  and  writs  of  error  shall  be  allowed  from  final  determin- 
ations of  county  courts,  as  may  be  provided  by  law."  The  statute 
having  provided  no  appeal  or  writ  of  error  from  the  judgment  of  the 
county  court,  in  bastardy  proceedings,  to  the  circuit  court,  it  follows 
that  such  judgments  may  be  reviewed  by  this  court  on  writ  of  error 
to  the  county  court,  to  prevent  a  failure  of  justice.  Peak  v.  The 
People,  289. 

Of  trials  de  novo. 

3.  On  appeals  under  the  drainage  law^  Under  the  Drainage  act  of 
1871,  on  an  appeal  from  the  pi-oceedings  to  the  countj'^  court,  a  trial 
de  novo  may  be  had ;  but  on  appeal  from  the  county  to  the  circuit 
court,  a  trial  de  novo  is  not  given.     Qilkerson  v.  Scott,  509. 

4.  Act  of  1874  not  retroactive.  The  present  lawy  R.  S.  1874,  p.  344, 
§  187,  which  provides  that  appeals  from  the  county  to  the  circuit 
court  shall  be  tried  de  novo,  has  no  application  to  appeals  taken  before 
such  law  took  effect.     Ibid.  509. 

APPEAL  BONDS. 
In  forcible  entry  and  detainer. 

1.  Requisites  of  the  bond.  The  sixth  section  of  the  "Act  to  amend 
chapter  43,  of  the  Revised  Statutes  of  1845,  entitled  'Forcible  Entry 
and  Detainer,' "  in  force  February  16,  1865,  does  not  repeal  that  part 
of  the  amended  statute  which  requires  the  appeal  bond  in  cases  of 
forcible  entry  and  detainer  to  contain  a  clause  for  the  payment  of  all 
rents  becoming  due,  etc.,  but  simply  requires  the  bond  to  contain 
additional  guaranties  for  the  benefit  of  the  plaintiff.  Pitt  et  al.  v, 
Swearingen,  250. 

2.  Recovery  of  rent  in  a  suit  on  the  bond.    See  RENT. 


INDEX.  629 

APPEARANCE. 

As  A  "WAIVER  OF  DEPKCTIVE  NOTICE. 

1.  Objections  to  defective  notices  in  proceedings  under  the  Drain- 
age  act  will  be  waived  by  subsequent  appearance.  Oilkerson  v.  Scott, 
509. 

ASSIGNMENT. 
Assignee  op  corporation  paper. 

1.  Issued  icitliout  authority.  Where  public  officers,  such  as  school 
directors,  issue  negotiable  paper  of  the  corporation  without  authority 
of  law,  a  purchaser  of  such  paper  can  not  be  an  innocent  holder,  as 
he  is  bound  to  look  to  the  authority  to  issue  the  same.  ScJiool  Direct- 
ors V.  Fogleman,  use,  etc.  189. 

Municipal  subscription  to  railroads. 

2.  Equitable  assignment  thereof — rights  of  bona  fide  holder.  See 
MUNICIPAL  SUBSCRIPTION,  4. 

ASSIQNEE  BEFORE  MATURITY. 

3.  Negligence  in  inquiring  into  consideration  before  purchase.  In  a 
suit  by  the  assignee  before  maturity,  against  the  maker,  upon  a  prom- 
issory note,  where  a  failure  of  consideration  was  set  up,  averring  that 
plaintifls  had  notice  of  the  same,  the  court  modified  one  of  tlie  plain- 
tiff's instructions,  by  adding  the  following:  "unless  the  jur\'  further 
believe  that  the  consideration  of  the  note  in  suit  was  for  the  sale  of  a 
patent  planter,  and  the  right  to  sell  the  same  under  conditions  named 
in  the  evidence,  and  that  the  plaintifls,  or  their  agent,  at  the  time  of 
the  purchase  of  the  note,  had  notice  of  what  the  note  was  given  for; 
and  in  that  event  it  would  be  the  duty  of  the  plaintiffs  to  use  a  higher 
degree  of  diligence  in  informing  themselves  of  the  consideration  of 
such  note  than  would  be  required  of  them  in  purchasing  ordinary 
commercial  paper  not  connected  with  patent-right  transactions:" 
Held,  that  the  modification  was  clearly  erroneous.  Comsiock  et  al.  v. 
Hannah,  530. 

4.  Effect  of  gross  negligence  in  purchasing  note  before  due.  Where  a 
a  person  takes  any  assignment  of  a  promissory  note  for  a  valuable 
consideration,  before  due,  and  is  not  guilty  of  bad  faith,  even  though 
he  may  be  guilty  of  gross  negligence,  he  will  hold  it  by  a  title  valid 
against  the  world,  and  it  will  not  be  subject  to  the  defense  of  failure 
of  consideration  in  his  hands.     Ibid.  530. 

5.  A  party  who  takes  commercial  paper  before  due  for  a  valuable 
consideration,  without  knowledge  of  any  defect  of  title  or  defense  to 
it,  will  take  a  good  title  unaffected  by  any  defense  going  to  its  consid- 
eration. Suspicion  of  the  defect  of  title,  or  knowledge  of  circum- 
stances which  would  excite  such  suspicion  in  the  mind  of  a  prudent 
man,  or  gross  negligence  on  the  part  of  the  assignee  at  the  time  of  the 
transfer,  will  not  defeat  his  title,  or  let  in  a  defense  not  otherwise 
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admissible  against  it  in  his  hands.     Tliat  result  can  only  be  produced 
by  bad  faith  on  his  part.    Oomstoclc  et  al.  v.  Hannah.,  580. 

6.  In  a  suit  by  an  assignee  of  a  note,  taken  before  due,  for  a  valu- 
able consideration,  without  knowledge  of  any  defense  against  the 
maker,  it  is  error  to  instruct  the  jury  that  it  was  the  duty  of  the  plain- 
tiff to  exercise  reasonable  diligence  and  caution  in  the  purchase  of 
the  note,  to  ascertain  if  any  defense  existed  to  it,  and  that  if  he  was 
negligent  in  this  respect,  and  took  the  same  under  circumstances  that 
would  have  caused  a  reasonably  prudent  man  to  inquire  about  it,  and 
be  informed  as  to  its  character,  then  it  makes  no  difference  whether 
the  note  was  assigned  before  or  after  due,  and  is  subject  to  anj"-  de- 
fense that  mav  have  been  proved.     Ibid.  530. 

7.  Mere  negligence  on  the  part  of  an  assignee  of  negotiable  papei 
is  not  sufficient  to  deprive  him  of  the  character  of  a  bona  fide  holder 
There  must  be  proof  of  bad  faith.  That  alone  will  deprive  him  o) 
that  character.     Ibid.  530. 

Measure  op  recovery  against  assignor.    See  MEASURE  OF  DAM 
AGES,  2. 

BASTARDY. 

Degree  of  proof  required. 

1.  While  it  may  be  true  that,  in  a  prosecution  for  bastardy,  the 
evidence  need  not,  as  in  criminal  cases,  be  of  such  sufficiency  as  to 
generate  full  belief  of  the  fact,  to  the  exclusion  of  all  reasonable 
doubt,  yet  it  must  be  sufficient  in  degree  to  produce  in  the  minds  of 
the  jur}-  a  belief  of  the  truth  of  the  charge.  It  is  error  to  instruct 
the  jury  that  it  is  sufficient  if  it  creates  mere  probabilities  in  favor 
of  that  opinion.    Peak  v.  The  People,  289. 

2,  Instruction  as  to  the  preponderance.  On  the  trial  of  one  for  bas- 
tardy, the  court  instructed  the  jury  that,  "it  is  not  incumbent  upon 
the  people  to  show,  by  a  clear  preponderance  of  evidence,  that  the 
defendant,  etc.,  is  the  father  of  the  child  charged  to  be  his  in  the  com- 
plaint; but  it  is  sufficient  if  the  evidence  creates  probabilities  in 
favor  of  that  opinion,  and  that  the  weight  of  evidence  inclines  to 
that  side  of  the  question:"  Held,  that  the  instruction  was  errone- 
ous, and  calculated  to  mislead  the  jurj^to  understand  that  they  might 
find  for  the  prosecution,  though  it  might  not  be  clear  that  the  testi- 
mony preponderated  on  that  side.     Ibid.  289. 

Writ  op  error  to  county  court. 

8.  In  a  bastardy  proceediriff.  See  APPEALS  AND  WRITS  OP 
ERKOR,  2.  ,    • 

BILLS  OF  EXCEPTIONS.     See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS, 2,  3,  4. 
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BILLS  OF  EXCHANGE. 
Presentment  and  notice. 

1.  To  hold  drawer.  All  drafts,  whether  foreign  or  inland  bills, 
must  be  presented  to  the  drawee  within  a  reasonable  time,  and  incase 
of  non-payment,  notice  must  be  given  promptly  to  the  drawer  to 
cha.'-ge  him.     MonteliiiH  et  al.  v.  Charles,  303. 

Time  of  presentment. 

2.  Where  a  bill  of  exchange,  payable  on  sight,  is  ininRHliatcly  put 
in  circulation,  there  is  no  fixed  period  in  which  it  must  be  presented 
for  payment  in  order  to  hold  the  drawer.  The  only  rule  is,  that  it 
must  be  presented  in  a  reasonable  time,  and  what  is  a  reasonable  time 
depends  upon  the  peculiar  facts  of  each  case  viewed  in  the  light  of 
commercial  usage.     Ibid.  303. 

3.  In  this  case,  the  draft,  drawn  upon  a  bank  in  Chicago,  wa3 
mailed  on  the  same  day  it  bore  date,  to  the  proper  address  of  the 
payee,  in  Dacotah  territory,  and  was  received  by  him  after  some  de- 
lay in  the  mail,  and  he,  upon  the  first  opportunity,  put  the  same  in 
circulation,  and  it  was  kept  in  circulation,  and  no  delay  was  suffered 
other  than  that  incident  to  the  transaction  of  business  in  a  sparsely 
populated  territory,  and  the  same  was  presented  for  payment  thirty- 
five  days  after  its  date,  and  payment  being  refused,  it  was  protested, 
and  notice  given  by  mail  to  the  drawer,  and  it  was  held  that  the 
drawer  was  liable.     Ibid.  303. 

BONDS. 

Op  official  bonds. 

And  the  liahility  thereon.     See  OFFICIAL  BONDS,  1  to  7. 

BURDEN  OF  PROOF.     See  EVIDENCE,  17. 

CARRIERS. 

General  rule  op  liability. 

1.  Where  a  transportation  company  receives  goods  for  transpor- 
tation, they  assume  all  the  duties  of  common  carriers,  and  their  lia- 
bility must  be  determined  by  the  obligations  which  are  imposed  upon 
that  character  of  bailees.  And  the  rule  is,  that  such  persons  are 
insurers  against  everj'  loss  except  when  occasioned  by  the  act  of  God 
or  the  enemies  of  the  country.  Merchants'  Dispatch  Trans.  Co.  v 
Kahn  et  al.  530. 

Duty  as  to  route. 

2.  It  seems  that  the  duty  of  a  common  carrier,  in  the  absence  of 
any  special  contract,  is  to  transport  the  property  to  the  place  of  des- 
tination bj'  the  most  usual,  safe,  direct  and  expeditious  route,  and 
failing  in  any  of  these,  unless  prevented  by  inevitable  accident,  he 
must  be  held  liable  for  loss.     Ibid.  520. 
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Loss  BY  INEVITABLE   ACCIDENT. 

3.  Destruction  by  fire  not  necessarily  inevitable  accident.  Where  the 
common  carrier  received  goods  at  Worcester,  Mass.,  to  transport  to 
the  consignee  at  Mattoon,  111.,  and  carried  them  by  way  of  Chicago, 
instead  of  the  most  usual  and  direct  route  by  way  of  Indianapolis, 
and  while  stored  in  Chicago  awaiting  a  reshipment,  they  were 
destroyed  by  the  great  fire  on  the  9th  of  October,  1871 :  Held,  that 
the  carrier  was  not  excused  from  liability  on  the  ground  of  inevita. 
ble  accident,  as  there  was  no  compulsion  to  take  the  goods  through 
Chicago.    Merchants''  Dispatch  Trans.  Go.  v.  Kahn  et  al.  520. 

When  liability  terminates. 

3.  In  case  of  reshipment.  Where  common  carriers  take  goods  being 
transported  by  them,  from  the  cars,  and  place  them  in  a  warehouse 
for  reshipment,  and  they  are  there  destroyed  by  fire,  the  goods  still 
being  in  transit,  their  liability  as  insurers  continues,  and  they  are 
liable.  Their  liability  as  insurers  does  not  terminate  until  the  goods 
have  reached  their  destination  and  have  been  stored  in  a  safe  ware- 
house.    Ibid.  520. 

Loss  BY  fire — not  "the  act  op  god." 

5.  Where  a  carrier  undertakes  to  transport  goods,  he  will  be  held 
liable  for  their  loss  or  destruction,  unless  the  same  was  caused  by  the 
act  of  God  or  the  public  enemy.  By  the  term  "act  of  God,"  is  meant 
something  superhuman,  or  something  in  opposition  to  the  act  of 
man.  Loss  by  fire,  as  in  the  great  Chicago  fire,  therefore,  will  not 
relieve  the  carrier  from  his  undertaking.  Merchants^  Dispatch  Co. 
V.  Smith  et  al.  542. 

Duty  in  the  transportation  op  stock. 

6.  Where  a  railroad  company  accepts  stock  for  transportation,  it 
is  bound  to  take  reasonable  care  of  it,  and  if,  from  the  want  of  such 
care,  loss  ensues,  the  company  will  be  liable  to  the  owner.  Toledo, 
Wabash  and  Western  Railway  Co.  v.  Hamilton  et  al.  393. 

7.  It  is  as  much  the  duty  of  the  servants  of  a  railway  company  to 
provide  water,  at  suitable  points  on  the  line  of  its  road,  for  the  use 
of  stock,  as  it  is  their  duty  to  carry  such  stock;  and  where  hogs, 
while  being  transported,  died  for  want  of  water,  it  was  held  that  the 
company  was  liable.     Ibid.  393. 

Rebate  on  preight  charges. 

8.  Of  a  contract  in  respect  thereto.  Where  the  plaintiff,  having  sold 
a  large  lot  of  corn,  to  be  delivered  in  Boston  at  a  certain  price,  the 
purchaser  agreeing  to  advance  the  regular  freight,  which  Avas  80J^ 
cents  per  hundred  pounds,  as  a  part  of  the  price,  made  a  special  con- 
tract with  a  railroad  company  to  allow  him  rebate  of  b%  cents  per 
hundred,  which  the  company  was  to  pay  him,  and  the  corn  was 
shipped,  a  part  at  803^  cents,  as  agreed,  and  on  which  the  company 
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paid  the  plaintiff  back  53^  cents  per  hundred,  and  apart  was  billed 
through  at 75  cents  pcM-  hundred,  without  the  shipper's  consent:  Held, 
that  the  company  was  liable  to  the  shipper  for  5J^  cents  per  hundred 
on  the  latter  iiortiou  of  the  corn.  Toledo,  Wabash  and  Western  R<iil- 
way  Co.  V.  Elliott  et  al.  67. 

CHANCERY. 

BiLlS  OF  INTERPLEADER. 

1.  Relief  in  favor  of  a  depositary.  Where  county  bonds  issued  in 
aid  of  a  railway  company  were  placed  in  the  hands  of  a  depositary, 
as  escrows,  to  be  delivered  to  the  oblisree  upon  the  performance  of 
certain  conditions  thereafter  by  the  obligee,  but  otlierwise  to  be 
returned  to  the  county,  and  it  was  claimed  by  the  obligee  that  he  had 
performed,  and  was  entitled  to  their  delivery,  which  fact  was  dis- 
puted by  the  county,  a  decree  on  a  bill  of  interpleader  filed  by  the 
depositary,  dismissing  the  bill  without  prejudice,  was  held  erroneous, 
as  it  failed  to  settle  the  rights  of  the  contending  parties,  and  relieve 
the  depositary  of  his  responsibility.  Alley  et  at.  ^.  Board  of  Super- 
visors of  Adams  Co.  101. 

Rescission  of  contracts  for  fraud. 

2.  Where  the  complainants  exchanged  a  house  and  lot  for  detend- 
ant's  farm,  which  he  represented  as  incumbered  b)'  a  mortgage  of 
$2500,  and  which  the  complainants  were  to  assume,  and  pay  the 
defendant  $700,  and  convey  to  him  also  a  half  section  of  land  in 
Kansas,  and  it  appeared  that  there  were  judgment  liens  upon  the 
farm  to  the  amount  of  $1300,  and  that  the  defendant  owned  only  five- 
sixths  of  the  farm,  the  other  one-sixth  being  outstanding,  all  of  which 
the  defendant  knew,  but  concealed  the  fact  from  the  complainants: 
Held,  this  was  such  a  fraud  as  authorized  the  complainants  to  rescind 
the  agreement  upon  discovery  of  the  fraud.  Thomas  v.  Coultas  et  vx. 
493. 

3.  Where  one  of  the  contracting  parties  is  guilty  of  fraud,  the 
other  may,  without  oifering  to  perform  his  part  of  the  contract,  rescind. 
It  is  only  in  cases  free  from  fraud  that  a  party  must  put  the  other  iu 
default  by  performing,  or  ofiering  to  perform,  before  he  can  rescind. 
The  fraud  vitiates  the  contract,  and  absolves  the  party  upon  whom  it 
is  practiced,  from  performance.     Ibid.  493. 

4.  Where  a  party  filed  a  bill  to  rescind  a  contract  for  the  exchange 
of  lands,  on  the  ground  of  fraud  in  concealing  the  fact  of  there  being 
judgments  which  were  liens  on  defendant's  lands  at  the  lime,  the 
discharge  of  such  liens,  after  bill  filed,  will  not  afiect  the  complain- 
ants' rights  in  the  least.  The  filing  of  the  bill  in  such  a  case  is  a 
rescission,  and  an  election  to  recover  back  the  property  given  in 
exchange,  and  the  complainant,  after  that,  could  not  revive  the  con- 
tract  without  the  defendant's  assent.     Ibid.  493. 
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Compelling  creditor  to  resort  to  particular  fund. 

5.  In  favor  of  another  creditor  who  can  not  reach  the  entire  fund. 
The  rule  iu  equity  of  compelling  a  first  resort  to  a  particular  oue  of 
two  funds  for  a  creditor's  benefit  who  can  reach  but  one  of  them,  will 
not  be  enforced  when  it  trenches  upon  the  rights  or  operates  to  the 
prejudice  of  the  party  entitled  to  the  double  fund,  or  works  injustice. 
Sweet  et  al  v.  Bedhead,  374. 

6.  Where  A  and  B  executed  a  deed  of  trust  on  80  acres  of  land  to 
secure  a  note   given  by  them,  and   afterwards,  for  the  purpose  of 

•  releasing  10  acres  of  the  same,  in  use  for  a  cemetery,  B  and  his  wife 
gave  their  trust  deed  on  17  acres  owned  by  B  to  secure  the  payment 
of  the  same  note,  and  it  appeared  that,  at  the  time  of  the  execution 
of  the  last  named  deed  of  trust,  A  and  B  had  given  two  other  mort- 
gages on  the  80-acre  tract,  one  to  C  for  $1500,  and  the  other  to  D,  the 
then  holder  of  the  note  secured  by  the  first  deed  of  trust,  for  $2500; 
that  the  mortgage  to  C  had  been  foreclosed  and  sold  to  E ;  and  after 
the  execution  of  the  several  deeds  of  trust  and  mortgages,  the  com- 
plainant purchased  the  17-acre  tract,  and  who  then  filed  his  bill  to 
compel  D  and  the  trustee  to  sell  the  80-acre  tract  before  the  17-acre 
tract:  Held,  that  the  complainant,  having  purchased  after  the  giving 
of  the  two  mortgages,  had  no  higher  equity  than  the  holders  under 
the  mortgages,  and  that,  as  the  sale  of  the  80-acre  tract  first  might 
destroy  the  mortgage  securities,  it  would  be  unjust  and  inequitable 
to  so  decree.     Ibid.  374. 

,    Setting  cause  down  for  hearing. 

7.  It-is  only  where  no  replication  is  filed  that  the  court  is  required 
to  set  a  chancery  cause  for  hearing.  Where  a  replication  is  filed,  the 
law  sets  the  case  for  hearing  without  any  order  of  the  court.  Thomas 
v.  Coultas  et  ux.  493. 

Overruling  exception  to  master's  report. 

8.  Effect  of  decree  in  pursuance  of  report.  Where  the  master  in 
chancery  reported  in  favor  of  the  relief  sought  by  complainants,  to 
which  the  defendant  excepted,  and  the  court  decreed  relief  on  the 
report  as  made :  Held,  that  this  was,  in  ett'ect,  an  overruling  of  the 
exception.     Ibid.  493. 

Evidence  must  be  preserved. 

9.  There  is  no  rule  better  settled  in  this  State  than  that  the  com- 
plainant,  to  maintain  a  decree  in  his  favor,  must  preserve  the  evidence 
on  which  it  is  based,  in  the  record,  and  failing  to  do  so  the  decree 
will  be  reversed.     Driscoll  et  al.  v.  Tannock  et  al.  154. 

Setting  aside  deed  op  woman. 

10.  Procured  through  undue  influence  of  her  husband.  See  MAR- 
RIED WOMEN,  5. 
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To  ABATE  OR  PREVENT  A  NUISANCE. 

11.    Remedy— whether  at  law  or  in  chancery.    See  NUISANCES,  3, 4. 
Contribution  between  co-sureties. 

»12.  Remedy  in  chancery — and  herein,  of  the  sufficiency  of  a  bill  th&r*- 
for.    See  CONTRIBUTION,  2,  3. 

CHATTEL  MORTGAGES.     See  MORTGAGES,  2  to  8. 

CHURCHES. 
Employment  op  a  sexton. 

1.  Liability  to  pay  him.  "Where  the  plaintiflF  was  employed  as 
sexton  of  a  church  organized  under  the  statute,  by  a  majority  of  the 
trustees,  aud  as  such  performed  services  for  nearly  a  year,  it  was  held, 
that  he  was  entitled  to  recover  for  his  services,  and  the  fact  that  the 

■  ladies  of  the  Altar  Society  were  to  contribute  one-half  of  the  sum  will 

■  not  aftect  the  right  to  recover  the  whole  from  the  church,  nor  will  the 
fact  that  the  officers  of  the  church  violated  its  by-laws  in  contracting 
the  indebtedness.  St.  Patrick's  Roman  Catholic  Church  of  East  St. 
Louis  T.  Abst,  252. 

2.  It  matters  not  whether  the  by-laws  of  a  church  were  observed 
in  the  employment  of  one  as  sexton,  if  the  church  accepts  the  ser- 
vices and  work  done  by  him.  In  such  case  it  will  be  liable  to  pay 
for  the  same.    Ibid.  252. 

Temporal  affairs  of  a  church. 

3.  Defined.  The  temporal  affairs  of  a  church  are  understood  to  be 
the  revenues,  lands  and  tenements,  in  other  words,  secular  posses- 
sions, with  which  it  is  endowed.  The  hiring  of  a  sexton  to  perform 
the  duties  incident  to  his  office,  has  nothing  to  do  with  the  manage- 
ment of  the  temporalities  of  the  church.     Ibid.  252. 

COLLECTOR'S  BOND.     See  OFFICIAL  BONDS,  1  to  7 

COMMON  LAW. 

How  PAR  affected  by  statute. 

1.  Presumption.  It  is  a  general  rule,  that  statutes  are  not  to  be 
presumed  to  alter  the  common  law  farther  than  they  expressly  de- 
clare.    Cadwallader  v.  Hari'is,  370. 

COMPENSATION  OF  COUNTY  OFFICERS 
Under  the  new  constitution.    See  FEES  AND  SALARIES,  4  to  8. 

CONSIDERATION. 

Failure  of  consideration. 

1.  What  constitutes.  To  a  declaration  upon  a  promissory  note, 
the  defendant  pli  aded  that  he  was  induced  to  enter  into  and  make 
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the  said  agreement  and  promises  by  means  of  fraud,  covin  and 
misrepresentations  of  tlie  plaintiffs,  and  others  in  collusion  with 
them,  in  this:  that,  on,  etc.,  plaintiffs  sold  defendant  their  warehouse, 
situate,  etc.,  for  $1500,  including  one  corn-sheller,  etc.;  that  he  was 
induced  to  enter  into  said  contract  by  the  representations  of  plain- 
tiffs that  they  could  and  would  procure  for  him  an  assignment  of  the 
lease  from  the  railroad  company  for  the  ground  upon  which  the 
warehouse  and  appurtenances  were  situated,  which  representations 
the  plaintifi's  knew  to  be  false  at  the  time;  that  defendant,  reljung  on 
said  representations,  entered  into  said  contract,  and  in  payment 
thereof,  executed  his  notes  as  follows:  for  the  sum  of  $500  each, 
payable  in  four,  eight  and  twelve  months,  respectively,  the  last  one 
of  which  is  the  one  declared  on,  the  others  having  been  paid;  that 
plaintiff's  did  not  and  could  not  procure  an  assignment  of  the  grounds 
on  which  the  warehouse  and  appurtenances  were  situated,  but  that 
the  railroad  company,  after  such  sale,  before  thej'  would  assign  said 
lease  of  the  plaintiffs  to  defendant,  took  possession  of  a  portion  of 
the  grounds  and  compelled  the  defendant  to  remove  a  portion  of  said 
warehouse,  and  deprived  him  of  the  use  of  a  portion  of  said  grounds, 
to  his  great  damage,  to-wit:  the  sum  of  $500,  of  all  which  the  plain- 
tiff's  had  notice,  etc.:  Held,  that  the  plea  was  substantially  good  as 
a  plea  of  partial  failure  of  consideration.  Mann  v.  Smyser  et  al.  365. 
Accommodation  bilii. 

2.  Where  a  bill  is  drawn  payable  to  a  bank,  for  the  accommoda- 
tion  of  a  third  person,  who  discounts  the  same  to  the  bank,  in  the 
usual  course  of  trade,  the  drawer  can  not  defend  on  the  ground  that 
he  received  no  consideration  for  the  same,  when  sued  by  the  bank. 
Best  V.  The  Nokomis  National  Bank,  608. 

When  consideration  must  be  stated. 

3.  In  declaration.     See  PLEADING-,  2. 

Must  be  proven  as  laid. 

4.  And  herein,  of  sufficiency  of  proof  of  consideration.  See  PLEAD- 
ING AND  EVIDENCE,  2,  3. 

CONSTITUTIONAL  LAW. 

Construction  op  the  constitution. 

1.  General  rule.  In  the  construction  of  constitutional  provisions 
and  statutes,  the  question  is  not  what  was  the  intention  of  the  framers, 
but  what  is  the  meaning  of  the  words  they  have  used.  A  constitution 
does  not  derive  its  force  from  the  convention  which  framed  it,  but 
from  the  people  who  ratified  it,  and  the  intent  to  be  arrived  at  is  that 
of  the  people,  and  this  is  found  only  in  the  words  of  the  text  Oity 
<(f  Bea/rdgtown  et  al.  v.  Oity  of  Virginia  et  al.  34. 
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Releasing  a  debt  due  to  the  State. 

2.  Section  23,  article  4,  of  the  present  constitution,  wliich  provides 
that  the  General  Assembly  shall  have  no  power  to  release  or  extin- 
guish, in  whole  or  in  part,  the  indebtedness,  liability  or  obligation 
of  any  corporation  or  individual  to  the  State,  was  not  intended  to 
embrace  a  release  of  claims  doubtful  or  hazardous  wliich  the  State 
may  hold  against  a  municipal  or  other  corporation.  Burr  et  al.  v. 
City  of  Garhnndale,  455. 

Taxation  of  corporations. 

3.  Of  the  mode  thereof  under  the  constitution,  and  herein,  as  to  th« 
constitutionality  of  the  act  of  1872,  giving  certain  powers  to  tJie  State 
Board  of  Equalization.     See  TAXATION. 

Of  the  rule  of  uniformity  in  taxation. 

4     Instances  of  its  application.    See  TAXATION,  18,  28,  24 
Whether  taxation  is  for  corporate  purpose. 

5.  To  locate  State  institution.    Same  title,  21. 

State  Board  op  Equalization. 

6.  Poioer  of  the  legislature  to  create.     Same  title,  25. 

Lending  credit  of  the  State. 

7.  Application  of  the  prohibition  to  act  of  1869.  '■Ho  fund  and  pro- 
vide for  paying  the  debts  of  counties,  townships,  cities  and  towns.''^  See 
MUNICIPAL  INDEBTEDNESS  IN  AID  OP  RAILROADS,  1. 

Compensation  of  county  officers. 

8.  To  lohat  officers  it  applies.     See  FEES  AND  SALARIES,  4. 

9.  ''County  board" — what  constitutes— for  the  purpose  of  fixing  com- 
pensation of  county  officers.     Same  title,  5. 

Jurisdiction  op  county  courts. 

10.  Under  constitution  of  1870.     See  JURISDICTION,  2. 
Municipal  bonds 

11.  Whether  issued  for  a  corporate  purpose.  See  MUNICIPAL 
BONDS,  2. 

Right  of  suffrage — alien  minors. 

12.  Alien  minors,  residents  of  the  State  April  1,  1848,  whether  made 
voters  by  constitution  of  1870.     See  ELECTIONS,  1. 

CONSTRUCTION. 

General  rule. 

1.  Words  taken  in  their  ordinary  meaning.  It  is  not  allowable  to 
interpret  what  has  no  need  of  interpretation,  and  where  the  words 
have  a  definite  and  precise  meaning,  to  go  elsewhere  in  search  of  con- 
jecture in  order  to  restrict  or  extend  the  meaning.  Statutes  and  con- 
tracts  should  be  read  and  understood  according  to  the  natural  and 
most  obvious  import  of  the  language,  without  resorting  to  subtle  and 
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forced  construction,  for  the  purpose  of  either  limiting  or  extending 
their  operation.    City  of  Beardstown  et  al.  v.  Gity  of  Virginia  et  al.  34. 

Op  an  order  op  a  county  court. 

Fo7'  the  delivery  of  municipal  bonds — whether  the  delivery  to  be  condi- 
tional.    See  MUNICIPAL  SUBSCRIPTION,  7. 
Conveyances — rule  of  construction.    See  CONYEYANCES,  4. 
Deeds  construed.    See  CONVEYANCES,  2. 

Construction  op  contracts,  generally.     See  CONTRACTS,  2  to  5. 
Construction  op  statutes.     See  STATUTES,  1  to  12. 

CONTINUANCE. 

Withdrawing  declaration  prom  piles. 

1.  A  paper  in  a  cause,  when  filed  with  the  clerk,  is  a  file  of  the 
court,  and  should  not  be  withdrawn  without  leave  of  the  court.  But 
where  a  declaration,  after  being  filed,  was  withdrawn  from  the  files 
by  the  plaintiff's  counsel,  but  restored  to  the  file  before  the  time  for 
the  defendant  to  plead  had  expired,  and  it  not  appearing  that  the 
defendant  had  any  defense  of  any  kind  to  the  note  sued  on,  or  had 
sustained  any  injury:  Held,  a  judgment  in  favor  of  the  plaintiff 
would  not  be  reversed  for  the  refusal  of  the  court  to  continue  the 
cause  for  this  irregularity.    Deatherage  et  al.  v.  Roach,  321. 

Amendment  op  declaration. 

2.  As  a  ground  for  continuance.  It  does  not  necessarily  follow  that 
a  cause  must  be  continued  because  an  amendment  is  allowed  to  a 
declaration,  and  the  defendant  makes  au  affidavit  that,  in  consequence 
thereof,  he  is  unprepared  to  proceed  to  or  with  the  trial  at  the  term, 
especially  when  no  reason  is  given  to  show  why  he  is  not  prepared. 
Crist  et  al.  v.  May,  204. 

3.  Where,  after  the  close  of  the  plaintiffs'  evidence,  the  court 
allowed  the  declaration,  which  was  in  trespass  for  taking  and  carry- 
ing away  a  piano  aud  au  organ,  to  be  amended,  by  striking  out  all 
claim  for  the  piano,  it  was  held,  that  the  eflect  of  the  amendment  was 
to  render  the  defendant  better  instead  of  less  prepared  for  trial,  and 
that  in  such  a  case  it  was  no  error  to  overrule  his  motion  for  a  con- 
tinuance, though  supported  by  affidavit  that  he  was  unprepared  to 
proceed  with  the  trial.     Ibid.  204. 

4.  Of  the  affldavit.  An  affidavit  for  a  continuance  by  a  defendant 
on  the  ground  of  an  amendment  of  the  declaration,  should  show  thai 
the  party  has  a  meritorious  defense  to  the  action,  and  that  he  was  taken 
by  surprise,  and  should  also  state  facts  from  which  the  court  can  see 
that  by  reason  of  the  amendment  the  defendant  is  unprepared  for 
trial,  and  that  at  another  term  a  good  defense  can  be  interposed, 
Mills  et  al.  v.  Bl(ind''s  Executors,  381. 
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Absenoe  op  "WTTNESSES. 

5.  Where  a  cause  had  been  once  continued  on  account  of  the 
absence  of  the  same  witnesses,  who  were  defendant's  partners,  and  had 
absconded,  taking  with  them  the  partnership  books,  and  the  affidavit 
for  the  second  continuance  for  the  same  cause  presented  such  a  state 
of  circumstances  as  to  reasonably  shut  out  ail  hope  of  procuring  the 
testimony  of  the  witnesses:  Held,  no  error  in  refusing  the  second 
application.    Blade  v.  McGlure  et  al.  319. 

CONTRACTS. 
Must  be  between  two  or  more  parties. 

1.  In  a  suit  by  the  plaintitJ"  to  recover  the  price  of  hogs  sold, 
where  the  defendant  refused  to  accept  and  pay  for  the  same,  the  writ- 
ten contract  showed  that  the  plaintiff  bought  the  hogs  of  himself,  and 
that  the  defendant  sold  the  same  number  of  hogs  to  himself;  in  other 
words,  it  appeared  that  each  party  signed  the  writing  the  other  should 
have  executed:  Held,  that  the  plaintiff  could  not  recover,  and  that 
the  contract  was  properly  excluded  by  the  court.  Canterierry  v.  Mil- 
ler, 355. 

Construction  op  contracts. 

2.  Where  two  instruments  in  writing  are  made  at  the  same  time, 
relating  to  the  same  subject  matter,  they  may  be  regarded  as  a  single 
instrument  and  construed  together.     Ibid.  355. 

3.  Where  the  language  of  a  written  contract  is  unequivocal, 
although  the  parties  may  have  failed  to  express  their  real  intentions, 
there  is  no  room  for  construction,  and  the  instrument  will  be  enforced 
according  to  its  legal  effect.     Ibid.  355. 

Contracts  construed. 

4.  Of  a  contract  to  make  a  hedge.  Where  a  person  taking  a  lease 
of  a  quarter  section  of  laud  for  the  term  of  five  years,  covenanted  to 
plant  and  grow  a  good  and  substantial  hedge  fence  by  the  close  of 
the  term,  it  was  held,  that  the  true  meaning  of  the  contract  was,  that 
a  hedge  as  good  as  could  reasonablj'be  made  before  the  expiration  of 
the  lease,  should  be  made.  It  did  not  impose  the  duty  of  making  a 
hedge  that  would  turn  stock,  but  only  that  the  lessee  should  plant  and 
faithfullj'^  cultivate  it  during  the  term.    Gilchrist  v.  Gilchrist,  281. 

5.  Whether  liquidated  damages  are  provided  for,  or  merely  a  penalty. 
See  LIQUIDATED  DAMAGES,  1  to  5. 

Change  in  terms. 

6.  If  not  complied  with,  whether  it  will  release.  Where  A  and  B 
agreed  to  sell  and  deliver  to  another  20,000  bushels  of  corn,  to  be  de- 
livered at  Mason  City  by  a  day  named,  and  A  and  the  vendee  subse- 
quently agreed  that  one-half  of  the  corn  should  be  delivered  in  Chi- 
cago:   Held,  in  a  suit  by  the  vendee  for  damages  growing  out  of  a 
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failure  to  deliver  the  corn  at  Mason  City,  that  the  subsequent  agree- 
ment furnished  no  excuse  for  not  delivering  at  Mason  City,  unless  it 
was  shown  that  the  subsequent  agreement  was  complied  with  by  the 
vendors.     CeKse  v.  Cockle,  484. 

Abandonment  of  contract  by  one  party. 

7.  Effect  thereof  upo7i  tJie  rights  of  the  other  party.  Where  a  con- 
tractor for  building  a  railroad  had  agreed  in  his  contract  with  the 
company  to  take  the  bonds  of  a  county  which  had  made  an  uncon- 
ditional subscription,  and  that  they  should  be  applied  to  payment  of 
work  done  in  that  county  alone,  and  upon  the  representation  of  this 
fact  the  county  authorities  issued  their  bonds  and  placed  them  in  the 
hands  of  a  third  party,  and  the  contractor  having  abandoned  the 
work,  the  company,  on  settlement  with  him,  gave  him  an  order  on 
the  depositary  for  |2000  of  these  bonds,  which  was  for  work  done  out 
of  the  county,  in  full  pay  for  what  the  company  owed  him :  Held, 
that  after  the  contract  was  abandoned,  the  contractor  was  no  longer 
bound  by  it,  and  had  a  right  to  look  for  payment  to  any  assets  of  the 
companj',  and  was  not  estopped  from  taking  an  order  for  a  portion  of 
the  count}'  bonds  for  wliat  was  owing  him  for  work  done  elsewhere 
thau  in  the  count}-.     Morgan  County  et  al.  v.  Thomas  et  al.  120. 

Liquidated  damages. 

8.  As  distinguished  from  a  penalty — construction  of  a  contract  in 
that  regard.     See  LIQUIDATED  DAMAGES,  1  to  5. 

Compensation  op  agent  for  sale  of  land. 

9.  When  a  right  of  action  accrues.     See  ACTIONS,  1. 
Rebate  on  freight. 

10.  Of  a  contract  in  respect  thereto.  See  CARRIERS,  8;  RAIL- 
ROADS, 3. 

Rescission  of  contracts  for  fraud. 

11.  In  chancery.     See  CHANCERY,  2,  3,  4. 

Of  contracts  by  married  women.     See  MARRIED  WOMEN,  1  to  4. 

CONTRIBUTION. 

As  between  cosureties. 

1.  Right  to  contribution  from  estate  of  deceased  co-surety.  Where 
one  of  the  sureties  upon  the  bond  of  a  school  commissioner,  which 
was  joint  and  several,  died,  and  after  his  death  the  surviving'  surety 
was  compelled  to  pay  for  the  default  of  the  principal,  it  was  held,  that 
the  survivor  had  a  right  to  compel  a  contribution  from  the  estate  of 
the  deceased  co-surety.     Conover  v.  Hill  et  al.  342. 

Remedy  in  chancery. 

2.  To  enforce  contribution  between  sureties.  The  general  jurisdic- 
tion of  courts  of  equity  over  matters  of  account,  includes  cases  of 
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contribution  between  sureties  bound  for  the  same  principal,  and  the 
jurisdiction  assumed  in  courts  of  law  upon  this  subject  in  no  manner 
affects  that  originally  and  intrinsically  belonging  to  equity.  Conover 
V.  Bill  et  al.  342. 

3.  Svfficienct/  of  bill  for,  against  estate.  Where  a  bill  in  equity  by 
a  surety,  against  the  administrator  and  lieirs  of  a  deceased  co-surety, 
for  contribution,  was  filed,  on  the  complainant's  own  behalf  and  that 
of  all  other  creditors  of  the  estate,  and  it  failed  to  show  when  letters 
of  administration  were  issued,  or  that  the  two  years  had  elapsed  from 
the  time  they  were  issued,  or  any  legal  ground  or  reason  for  taking 
administration  from  the  probate  court,  where  his  remcdj'  was  ample, 
it  was  held,  that  the  bill  was  properh'  dismissed  on  demurrer  to  the 
same.     Ibid.  342. 

CONVEYANCES. 

What  passes  thereby. 

1.  Deed  of  trust  on  franchise,  etc.,  of  railroad.  Where  a  railway 
companj'  executed  its  deed  of  trust  on  its  franchise  and  railroad,  and 
all  propert}''  connected  therewith,  present  and  prospective,  to  secure 
the  payment  of  its  bonds,  but  the  deed  did  not  mention  corporate 
subscriptions  made  to  its  capital  stock,  it  was  held,  that  the  pur- 
chasers  under  the  same  acquired  no  claim  to  county  bonds  issued 
under  a  subscription  made  by  a  county.  Morgan  County  et  al.  v. 
Thomas  et  al.  120. 

Of  the  character  of  estate  passed. 

2.  Deed  construed — life  estate  with  power  to  convey  the  fee — conditional 
life  estate.  A.  deed  to  A  and  B,  husband  and  wife,  contained  the  fol- 
lowing granting  clause:  "  Have  granted,  bargained  and  sold,  and  by 
these  presents  do  grant,  bargain  and  sell  unto  the  party  of  the  second 
part  and  his  assigns,  with  power  to  sell  the  same,  during  the  life  of 

*  the  said  A,  and  to  his  wife,  B.  after  the  death  of  her  husband,  A. 
during  her  widowhood,  and  after  her  death,  or  after  she  ceases  to  be 
the  widow  of  the  said  A,  to  the  heirs  of  A  on  the  body  of  the  said  B 
begotten,  certain  tracts  of  land,."  etc.:  Held,  that  A  took  a  life  estate, 
with  a  power  to  sell  and  convey  the  fee,  and  B  a  conditional  life 
estate  after  the  death  of  A,  liable  to  be  defeated  on  her  marriage,  and 
that  the  heirs  of  A,  begotten  of  the  body  of  B,  before  or  after  the 
grant,  took  the  remainder  in  fee  simple  absolute.  Cooper  et  al.  v. 
Cooper  et  al.  57. 

The  habendum  clause. 

3.  Its  o-fflce  and  effect.  Tlie  habendum  clause  of  a  deed  of  convey- 
ance can  not  enlarge  the  estate  granted  contrary  to  the  terms  of  the 
granting  c'ause.  Its  profier  office  is,  not  to  give  anything,  but  to 
limit  or  define  the  certainty  of  the  estate  in  the  grantee  who  should 
be  named  in  the  previous  part  of  the  deed.     Ibid.  57. 

41 — 76th  Ii.t.. 
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RtTLE  OF  CONSTRUCTION. 

4.  According  to  the  rules  of  construction  of  deeds  of  conveyance, 
all  tlie  language  of  the  grant  must  be  considered  and  effect  given  to 
it,  unless  it  is  so  repugnant  or  meaningless  that  it  can  not  be  done; 
and  when  that  is  the  case,  the  repugnant  or  senseless  portion  may, 
in  some  cases,  be  rejected  as  surplusage.  Gooper  et  al.  v.  Cooper 
et  al.  57 

Deed  to  husband  .\nd  wife. 

5.  When  they  take  as  tenants  by  the  entirety,  and  when  as  tenants  in 
common.     See  HUSBAND  AND  WIFE,  1, 3,  4. 

Acknowledgments  op  deeds.    See  that  title. 
CORPOKATIONS. 

How  FAR  LIABLE  TO  NEW  DUTIES. 

1.  Corporations,  when  brought  into  existence,  except  so  far  as 
may  be  otherwise  provided  in  tlieir  charters,  or  the  general  laws 
which  enter  into  their  charters,  become  liable  to  perform  all  the 
duties  to  the  public  that  may  be  required  of  natural  persons  to  the 
extent  that  they  are  capable  of  their  performance,  and  they  are  enti- 
tled to  protection  in  their  rights  to  the  same  extent  as  natural  per- 
sons.   Illinois  Central  Railroad  Co.  v.  City  of  Bloomington,  447. 

Municipal  corporations. 

2.  Liability  for  injury  from  defect  in  sidewalk — of  the  notice  re- 
quired. Where  the  sidewalk  of  a  city  is  out  of  repair,  and  remains  so 
for  a  considerable  time,  actual  notice  to  the  street  supervisor  or  city 
authorities  will  not  be  necessary,  to  hold  the  city  liable  for  a  personal 
injury  sustained  by  a  person  in  consequence  of  the  dangerous  condi- 
tion of  the  same,  while  using  due  care  on  his  part.  Notice  of  the 
defective  state  of  the  walk  will  be  presumed  after  the  lapse  of  a  suffi- 
cient time.     City  of  Springfield  v.  Boyle,  202. 

3.  Of  their  powers  and  duties  in  respect  to  streets — and  herein,  of  the 
rights  of  adjacent  lot  owners.    See  HIGHWAYS,  1,  2. 

Of  a  new  incorporation. 

4.  As  distinguished  from  a  re-organization  of  the  old  company.  See 
RAILROADS,  1. 

Foreign  corporations. 

5.  Taxation  thereof     See  TAXATION,  29,  30. 

Taxation  of  corporations. 

6.  And  the  manner  thereof.     See  TAXATION,  2  to  12. 

"Capital  stock"  and  "shares  of  stock." 

7.  What  is  meant  by  those  terms — and  of  the  distinction.  Same  title, 
8,  9. 
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CORPORATE    PURPOSE.      See    MUNICIPAL   BONDS,  2;      TAXA- 
TION, 21. 

COSTS, 

In  proceeding  for  permanent  survey. 

1.  Wliere  the  proceeding  for  settling  a  disputed  line  was  com- 
menced a,2:aiust  three  defendants,  and  the  court  found  that  one  of  the 
defendants  was  not  interested  in  the  line,  it  was  proper  to  enter  judg- 
ment for  costs  against  those  of  the  parties  who  were  interested. 
FducJier  v.  Tutewiller  et  al.  194. 

On  reversal  op  judgment. 

2.  Where  there  was  no  cause  of  action.  Where  a  judgment  was 
reversed,  and  it  appeared,  from  the  agreed  statement  of  facts,  that  no 
recovery  could  be  had,  the  cause  was  not  remanded,  but  the  costs, 
botli  in  this  and  the  court  below,  were  ordered  to  be  taxed  against 
the  appellee,  who  was  also  the  plaintiflF  below.  Toledo,  Wabash  and 
Western  Railioay  Go.  v.  Durkin,  Adinx.  395. 

On  remittitur  ik  SupxiEME  Court. 

3.  Who  shall  iiay  costs.  See  PRACTICE  IN  THE  SUPREME 
COURT,  8. 

"COUNTY  BOARD." 

What  constitutes. 

Under  the  new  constitution— for  purpose  of  fixing  compensation  of 
county  officers.     See  PEES  AND  SALARIES,  5. 

COUNTY  COLLECTORS. 
Op  their  compensation.    See  FEES  AND  SALARIES,  1,  2,  7,  8. 

COUNTY  COURT. 

Op  its  jurisdiction. 

Umler  the  new  constitution.     See  JURISDICTION,  2. 

CREDITORS. 
Compelling  creditor  to  resort  to  particul^vr  fund. 

1.  In  favor  of  another  creditor  of  the  same  debtor  who  can  not  reach 
tlie  entire  fwid.     See  CHANCERY,  5,  6. 

Attaching  creditor  op  fraudulent  vendee. 

2.  Relative  rights  of  such  creditor  and  the  vendor.  See  FRAUD, 
9,  10. 

Assets  op  railroad  company. 

3.  Municipal  subscription.  See  MUNICIPAL  SUBSCRIPTION,  8. 
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Illegal  action  befoke  indictment. 

1.  Effect  thereof  on  a  judgment  of  conviction.  Illegal  steps  taken, 
or  even  oppression,  h\  the  prosecution,  anterior  to  the  finding  of  the 
indictment,  iu  no  way  aft'ectiug  the  fairness  of  the  trial,  can  not  be 
urged  to  set  aside  a  conviction  fully  warranted  by  the  evidence  under 
the  law  of  the  case.     Blemer  v.  The  People,  265. 

2.  Bef using  to  continue  a  cause  after  recognizance  to  appear  at  the 
next  term.  Where,  during  the  progress  of  the  trial  of  one  indicted, 
the  State's  Attorney  entered  ?k  nolle  prosequi,  and  the  defendant,  on  the 
State's  Attorney's  motion,  entered  into  recognizance  for  his  appear- 
ance on  the  first  day  of  the  next  term,  and  from  daj-^  to  day  thereafter, 
to  answer  to  any  indictment  that  might  be  preferred,  and  was  dis- 
charged, and  on  the  same  day  the  judge  ordered  the  summoning  of  a 
special  grand  jury,  and  issued  his  warrant  for  the  arrest  of  the  de- 
fendant, and  on  the  return  of  an  indictment,  placed  the  defendant 
upon  trial  against  his  objection,  and  refusing  to  continue  the  case,  it 
w^as  lield,  that  these  acts  furnished  no  ground  of  reversing  a  judgment 
of  conviction,  there  being  no  other  cause  for  a  continuance  shown. 
Ibid.  265. 

Indictment. 

3.  For  obtaining  money  by  game  or  device  by  the  use  of  cards.  An 
indictment  charging  that  the  defendant,  "by  a  certain  game  or  device 
by  the  use  of  cards,  did  unlawfully,  feloniously  and  fraudulently  ob- 
tain of  one  J.  A.  thirty  four-dollar  bank  bills,  current  money  of  the 
Dominion  of  Canada,  value  four  dollars  each,  the  property  of,"  etc., 
is  good.     Ibid.  265. 

4.  Using  the  word  '^or,^'  as  in  the  statute.  The  rule  is,  where  the 
w^ord  "or"  in  a  statute  is  used  in  the  sense  of  "to-wit,"  that  is,  in  ex- 
planation  of  what  precedes,  and  making  it  signify  the  same  thing, 
an  indictment  is  well  framed  which  adopts  the  words  of  the  statute. 
Ibid.  265. 

5.  Whe7-e  the  disjunctive  should  he  charged  conjunctively.  Wliere  a 
statute  forbids  several  things  in  the  alternative,  it  is  usually  con- 
strued as  creating  but  a  single  offense,  and  the  indictment  may  charge 
the  defendant  with  committing  all  the  acts,  using  the  conjunction 
'"and"  where  the  statute  uses  the  disjunctive  "or."     Ibid.  265. 

Information  in  county  court. 

6.  Its  requisites.  An  information  for  a  criminal  offense  in  the 
county  court,  like  an  indictment,  should  be  carried  on  "in  the  name 
and  by  the  authority  of  the  People  of  the  State  of  Illinois,"  and  con- 
clude "against  the  peace  and  dignity  of  the  same."  Parris  et  al.  v. 
The  People,  274. 
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7.  "When  the  statntn  clispcnsed  -vvitli  an  indirtmont  in  flio  county 
court,  and  substituicd  an  iufbrniation,  it  was  not  tlesitrncd  to  dis- 
pense with  all  the  previous  requirements  of  the  law.  The  accused 
is  still  entitled  to  be  informed  of  the  offense  with  which  he  is  charjred, 
and  not  only  so,  but  with  the  same  certainty  as  is  required  in  an  in- 
dictment.    Pnrn's  et  nl.  v.  The  People,  274. 

8.  Not  sriffin'ent  to  charge  on  belief.  An  information  in  the  county 
court  should  charge  the  accused  positively  with  the  commission  of 
the  offense.  It  is  uot  sufficient  to  charge  that  he  is  believed  to  be 
guilt}',  or  that  the  prosecutor  has  reason  to  suspect  his  guilt.  Ibid. 
274. 

Op  the  intent. 

9.  A  criminal  offense  consists  in  a  violation  of  a  public  law,  in  the 
commission  of  which  there  must  be  a  union  or  joint  operation  of  act 
and  intention,  or  criminal  negligence,  and  the  intention  is  manifested 
by  the  circumstances  connected  with  the  perpetration  of  tlie  offense, 
and  the  sound  mind  and  discretion  of  the  person  accused.  Slattery 
V.  The  People,  217. 

Abortion. 

10.  Statute  relating  to,  construed.  The  section  of  the  criminal  code 
in  the  Revised  Statutes  of  1874,  which  provides  that  whoever,  by 
means  of  any  instrument,  medicine,  drug,  or  other  means  whatever, 
causes  any  woman  pregnant  with  child  to  abort  or  miscarry,  or  at, 
tempts,  etc.,  shall  be  punished  in  the  penitentiary,  etc.,  was  evidently 
aimed  at  professional  abortionists,  and  at  those  who,  with  the  intent 
and  design  of  producing  abortion,  shall  use  any  means  to  that  end, 
no  matter  what  those  means  may  be,  but  not  at  those  who.  with  no 
such  purpose  in  view,  should,  by  a  violent  act,  unfortunately  produce 
such  a  result.  The  intent  to  produce  an  abortion  must  exist  when  the 
means  are  used.     Ibid.  217. 

11.  Violence  without  intent  to  prmhice.  Where  a  party  assaulted 
and  beat  his  wife,  then  about  three  months  in  pregnancy,  and  who 
had  miscarried  on  several  times  before,  and  shortlj' after  such  beating 
she  miscarried,  and  the  proof  failed  to  show  that  the  miscarriage  was 
the  result  of  the  beating,  or  that  the  husband  had  the  le.ast  idea  such 
vrould  be  the  result,  or  that  he  desired  or  intended  such  a  result,  it 
was  held,  that  a  conviction  of  the  husband  for  producing  the  abortion 
could  not  lie  -ustained.     Ibid.  217. 

Malicious  mischief. 

12.  Destruction  of  growing  crop.  The  destruction  of  growing  wheat 
is  a  trespass,  but  not  a  criminal  offense.  The  statute  makes  the  mali- 
cious destrm-tion  of  any  barrack,  cock,  crib,  rick  or  stack  of  wheat 
punishable  criminally.   An  information,  therefore,  whicli  charges  the 
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destruction  of  a  part  of  twelve  acres  is  fatally  defective.    Parris  et 
al.  V.  The  People,  374. 

FRAUDtTLENT  USE  OP  CARDS. 

13.  Statute  construed.  The  words  game,  device,  sleight-of-hand, 
trick,  etc.,  in  sec.  100,  division  1st,  of  the  Criminal  Code  of  1874, 
allude  directh'  to  and  are  qualified  hj  the  words  "use  of  cards,"  and 
are  intended  to  describe,  in  different  words,  the  same  thing.  The 
gist  of  the  offense  is  the  obtaining  of  property  by  the  fraudulent  use 
of  cards,  the  details  by  which  this  is  effected  being  unimportant. 
Blemer  v.  The  People,  265. 

Sale  op  spirituous  liquors. 

14.  Under  act  of  1872 — sale  to  one  in  habit  of  getting  intoxicated. 
On  the  trial  of  one  indicted  for  selling  intoxicating  liquor  to  a  person 
in  the  habit  of  getting  intoxicated,  the  court  instructed  the  ]\xrY,  for 
the  people,  "that  a  person  who  is  in  the  habit  of  drinking  intoxica- 
ting liquors  interaperately,  is  a  person  who  is  in  the  habit  of  getting 
intoxicated,  within  the  meaning  of  the  statute:"  Held,  that  the  in- 
struction was  erroneous.  Intemperance  does  not  necessarily  imply 
drunkenness.    Mullinixv.  The  People, 'iW. 

15.  Liability  for  act  of  agent  or  clerk.  Under  the  act  of  1872,  relat- 
ing to  intoxicating  liquors,  a  party  keeping  liquor  for  sale  is  liable, 
criminally,  for  sales  made  by  agents,  clerks,  or  servants  in  his  employ, 
in  violation  of  the  act  as  to  one  in  the  habit  of  getting  intoxicated, 
whether  he  knew  they  would  make  such  sales  or  not.  It  is  the  duty 
of  such  person  to  see  that  his  clerks  and  servants  act  prudently  and 
discreetly,  and  observe  the  statute.     Ibid.  211. 

16.  But  if  the  proprietor,  in  good  faith,  employs  a  clerk,  believing 
him  to  have  prudence  and  discretion,  and  forbids  his  selling  liquor 
to  the  persons  prohibited,  and  the  clerk  should  disregard  such  orders, 
then,  under  this  statute  before  its  amendment,  the  proprietor  would 
be  protected;  but  no  opinion  is  given  as  to  what  the  rule  would  be, 
in  that  regard,  under  the  present  statute.     Ibid.  211. 

17.  Repeal  of  act  of  1873 — its  effect  as  to  violation  of  former  law. 
The  statute  which  repealed  the  liquor  law  of  1872,  in  express  terms 
saved  and  reserved  the  rights  which  had  accrued  under  a  repealed 
statute  as  to  any  offense  committed  against  the  former  law,  or  as  to 
any  act  done,  any  penalty,  forfeiture  or  punishment  incurred,  or  any 
right  accrued;  therefore  the  repeal  of  such  act  in  nowise  afiected  the 
people's  right  to  prosecute  for  penalties  incurred  under  it.     Ibid.  311. 

Conviction  upon  several  counts. 

18.  Judgment  should  not  be  in  gross.  Where  a  defendant  is  con- 
victed of  several  ofiensos  under  different  counts  of  the  same  indict- 
ment, it  is  error  to  render  judgment  ordering  the  imprisonment  of 
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the  defendant  a  gross  number  of  days  in  all.  It  should  fix  the  im- 
prisonment  for  a  specific  number  of  days  on  each  count  on  wliich  a 
conviction  is  had,  the  imprisonment  on  the  several  counts  to  oommenco 
at  the  expiration  of  each  preceding  term.  Martin  v.  The  People,  499; 
Mullinix  v.  The  People,  211. 

Imprisonment  in  another  county. 

19.  Of  the  judgment  in  respect  thereto.  It  is  not  for  the  court,  in 
rendering  judgment  of  imprisonment  in  a  criminal  case,  to  order  tlie 
defendant  to  be  imprisoned  in  the  jail  of  another  county,  specifying 
it.  If  there  be  no  jail  in  the  county  of  the  trial  the  court  may  recite 
the  fact  in  its  judgment,  and  order  the  sheritt'to  ini!)rison  tlie  defend- 
ant in  the  nearest  suflicient  jail  of  anotlier  county;  th<High  it  is  made 
thedut}  of  the  sherifl',  when  there  is  no  jail  in  his  coiinty  or  when 
it  is  insufficient,  to  imprison  persons  committed,  in  the  nearest  sutfi- 
cient  jail,  without  any  order  of  court  for  that  purpose.  Mullinix  v. 
The  People,  211. 

Evidence  in  criminal  cases. 

20.  Of  circumstantial  evidence.  What  circumstances  will  amount 
to  proof,  can  never  be  matter  of  general  definition.  The  legal  test  is, 
the  sufficiency  of  the  evidence  to  satisfy  the  understanding  and  con- 
science of  tlie  jury.  Absolute  certainty  is  not  essential  to  proof  by 
circumstances,  but  it  is  sufficient  if  they  produce  moral  certaintj-  to 
the  exclusion  of  every  reasonable  doubt.     Otmer  v.  The  People,  149. 

21.  On  the  trial  of  one  for  murder,  the  court  instructed  the  jury 
that  if  they  believed,  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  accused  deliberately  and  intentionally  shot  and  killed  the 
deceased,  as  charged,  they  should  find  the  defendant  guilty;  and  that 
in  such  case,  it  mattered  not  that  the  evidence  was  circumstantial,  or 
made  up  from  facts  and  circumstances,  provided  the  jury  believed 
such  facts  and  circumstances  pointing  to  his  guilt  to  have  been 
proven  beyond  a  reasonable  doubt:  Held,  that  the  latter  part  of  the 
instruction  was  calculated  to  mislead  the  jury.  It  should  Jiave  left 
it  to  the  jury  to  further  find  whether  such  facts  and  circumstances 
were  sufficient  to  satisfy  their  minds  and  consciences  of  the  defend- 
ant's guilt.     Ibid.  149. 

22.  Svfficiency  of  evidence— on  a  trial  for  murder.  Where  a  de- 
fendant was  convicted  of  the  crime  of  murder,  in  the  shooting  of 
another  while  he  was  travelling  along  the  public  highway,  and  a  wit- 
ness whose  credibility  was  not  impeached,  and  whose  testimony 
seemed  to  be  reliable,  testified  that  at  the  time  of  the  sliooting,  the 
defendant  was  at  her  house,  some  six  or  seven  hundred  yards  distant 
from  where  the  shooting  took  place,  and  had  been  there  for  some 
time  before,  it  was  held,  that  this  evidence  was  such  as  to  raise  a 
reasonable  doubt  of  the  defendant's  guilt,  tlierc  being  no  positive  tes- 
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timony  that  be  did  the  shooting,  but  only  facts  and  circumstances 
tending  to  prove  that  he  did  it,  and  the  judgment  was  reversed, 'and 
the  cause  remanded  for  a  new  trial.     Otmer  v.  The  People,  149. 

The  jury  as  judges  of  the  law. 

23.  In  criminal  cases.  On  the  trial  of  one  for  selling  liquor  to  a 
person  in  the  habit  of  getting  intoxicated,  tlie  defendant  asked  the 
fallowing  instruction:  "Tlie  court  instructs  the  jury  for  the  defense 
that  the  jury  are  the  sole  judges  of  the  law  as  well  as  the  facts  in  the 
case."  The  court  added  the  following:  "But  the  jury  are  further  in- 
structed,  that  it  is  the  duty  of  the  jury  to  accept  and  act  upon  the 
law,  as  laid  down  to  you  by  the  court,  unless  you  can  say,  upon  your 
oaths,  that  you  are  better  judges  of  the  law  than  the  court ;  and  if  you 
can  saj^,  upon  your  oaths,  that  you  are  better  judges  of  the  law  than 
the  court,  then  you  are  at  liberty  to  so  act:"  Held,  no  error  in  the 
modification,  but  that  it  was  eminently  just  and  proper.  Mullinix  v. 
The  People,  211. 
Striking  cause  prom  the  docket. 
^  24.     Witli  leave  to  reinstate.    An  order  striking   a  criminal  cause 

from  the  docket,  Avith  leave  to  reinstate  the  same,  does  not  discharge 
the  defendant  from  the  indictment.  It  may  again  be  placed  upon  the 
docket,  and  the  defendant  subjected  to  a  trial  upon  the  same  indict 
ment.    Blalock  v.  Randall,  224. 

The  verdict. 

25.    Should  specify  the  counts  on  which  the  defendant  is  found  guilty. , 
See  VERDICTS,  1. 

DAMAGES. 
Exemplary  damages.    See  MEASURE  OF  DAMAGES,  3. 

Measure  op  damages.    See  that  title. 

DEATH  OF  JOINT   OBLIGOR. 
Eppect  on  rights  op  obligee.     See  JOINT  OBLIGATIONS,  1. 

DECREE. 
Conclusiveness  op  its  pindings.    See  PARENT  AND  CHILD,  3. 

Description  op  land  in  decree. 

By  reference  to  the  Mil.      See  DESCRIPTION,  1. 

DEPOSITARY. 
Entitled  to  relief  on  bill  op  interpleader.    See  CHANCERY,  1. 

DESCRIPTION 
Op  land  in  a  decree. 

1.    By  reference  to  the  bill.     Where  a  bill  to  foreclose  two  mortgages 
made  the  mortgages  part  of  the  bill,  as  exhibits,  and  the  lands  were 


INDiLT.  649 

DESCRIPTION.     Op  land  in  a  decree.     Continued. 

properly  described  therein,  a  decree  of  foreclosure  ■which  directs  the 
sale  of  the  mortgaged  premises  described  in  the  complainant's  bill, 
giving  the  number  of  tracts  only,  and  without  further  description, 
■will  be  sufficient.  In  such  case,  a  formal  description  of  the  lands  is 
unnecessary.    Logan  v.  Williams,  175. 

DIVORCE. 
Custody  op  children. 

In  case  of  divorce  of  the  parents.  See  PARENT  AND  CHILD,  1  to  4. 

DRAINAGE. 

R'iPERRING  CAUSE  BACK  TO  COITMISSIONEKS. 

1.  Section  14  of  the  Drainage  act  of  1871,  wliich  provides  for 
referring  back  to  tlie  commissioners  of  highways  their  report  for 
amendment,  relates  to  the  time  of  hearing  upon  the  question  of  con- 
firmation of  the  report.  The  court  has  no  power  to  make  such  order 
after  the  jur}'^  have  reported,  whose  action  is  based  upon  the  report 
of  the  commissioners.     Gilkerson  v.  Scott,  509. 

Jw  >  NEW  jnrp.oi! 

2  On  the  meeting  to  correct  assessment.  It  is  a  fatal  irregularity  at 
the  meeting  of  the  jury  to  correct  their  assessment  of  damages  tuid 
benefits,  at  which  they  are  to  hear  objections  and  evidence,  to  select 
a  new  juror  in  place  of  one  who  acted  in  making  the  preliminary 
assessment,  but  who  failed  to  attend  on  the  second  meeting;  and  a 
party  who  does  not  appear  at  such  latter  meeting,  does  not  waive  the 
irregularity.     Ibid.  509. 

Op  the  .mode  op  assessment. 

3.  As  to  several  tr^icts.  It  is  error  to  assess  the  whole  of  the 
expense  of  making  a  drain  and  the  costs  of  the  proceeding  upon  one 
tract  of  land,  leaving  another  benefited  not  charged  with  its  propor- 
tionate share.     Ibid.  509. 

EJECTMENT. 

Op  the  extent  op  the  recovery. 

1.  Plaintiff  may  recover  a  less  interest  than  claimed  in  his  declara- 
tion. Under  the  Ejectment  act  of  1872,  the  plaintitt  in  ejectment, 
under  a  declaration  claiming  the  fee  simple  of  certain  lands,  may 
recover  one-lialf,  or  any  other  fractional  quantity  of  the  whole,  if  the 
proof  warrants  it.    Almond  et  al.  v.  Bonnell,  536. 

3.  Under  claim  in  fee,  a  life  estate  can  not  be  recovered.  But  wlien 
the  plaintiff  claims  the  fee  simple  title  to  land  in  his  declaration,  he 
can  not  recover  an  estate  therein  for  life  or  for  years.    Ibid.  536. 
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Who  akb  competent  electors. 

1.  Of  alien  minors  residetits  of  the  State  April  1,  1848.  The  consti- 
tution of  1870  does  not  provide  tliat  all  persons  who  at  any  time  became 
electors  b}-  virtue  of  the  constitution  of  1848,  shall  be  entitled  to  vote, 
or  that  every  person  who  was  or  became  an  elector  under  that  con- 
stitution shall  be  so  entitled.  It  only  authorizes  those  persons  to 
vote  who  were  electors  on  the  first  day  of  April,  1848.  Aliens  who 
were  minors  on  that  day  were  not  electors,  and  consequently  are  not 
made  voters  by  the  new  constitution.  City  of  Beardstoion  et  al.  v. 
City  of  Virginia  et  al.  34. 

Presumption  as  to  right  to  vote. 

2.  In  case  of  a  contested  election.  Where  an  alien  born  person  votes 
at  an  election,  the  presumption  that  he  is  not  entitled  to  vo.te  arisino* 
from  the  fact  of  being  alien  born,  is  not  sufficient  to  exclude  his  vote 
on  a  contest,  but  the  presumption  will  be  that  he  voted  kgallj-.  The 
presumption  of  law  against  the  fact  of  the  commission  of  crime,  will 
overcome  the  one  against  his  right  to  vote  arising  from  the  fact  of 
his  foreign  birth.     Ibid.  34. 

3.  Proof  sufficient  to  overcome  preswnption  of  right  to  vote.  But 
where  a  person  of  foreign  birth,  who  was  a  minor  when  he  came  to 
this  country,  testified  that  he  had  never  been  naturalized,  and  did  not 
know  that  his  father  had  been,  it  was  held,  that  this  afforded  prima 
facie  evidence  that  such  perscm  was  not  entitled  to  vote,  notwith- 
standing he  had  voted.     Ibid.  34. 

Loss  of  ballots  and  affidavits  of  voters. 

4.  Effect  upon  the  vote  of  the  precinct.  The  fact  of  the  loss  of  the 
ballots  and  atfidavits  made  at  an  election  in  a  particular  precinct, 
where  such  loss  is  accidental,  affords  no  ground  for  rejecting  the 
entire  return  from  such  precinct.    Ibid.  34. 

Declarations  of  voter. 

5.  On  a  contest  of  an  election,  the  voter  being  considered  a  party 
as  against  the  contestant,  his  declarations  showing  his  want  of  quali- 
fication to  vote  may  be  shown  against  him,  after  first  proving  that  he 
voted  adversely  to  the  contestant,  on  the  ground  that  such  declarations 
are  against  his  interest.  But  where  it  is  not  shown  by  other  competent 
evidence  how  he  voted,  such  declarations  are  not  admissible.    Ibid.  34. 

6.  On  the  contest  of  an  election  where  the  ballots  are  lost,  the 
unsworn  declarations  of  a  voter  as  to  how  he  voted,  are  not  competent 
evidence  to  prove  how  he  in  fact  voted.     Ibid.  34. 

Evidence  to  contradict  ballot. 

7.  To  show  intention  of  voter.  On  the  contest  of  an  election,  the 
ballot  of  a  voter  showed  that  he  voted  a  certain  way,  but  the  voter 
testified  that  he  voted  the  other  way:  Held,  in  the  absence  of  proof 
of  any  fraud,  that  the  testimony  could  not  be  received  to  show  the 
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intention  of  tlie  voter  in  opposition  to  his  ballot.     City  of  Bea/rdstown 
et  al.  V.  City  of  Virginia  et  al.  34. 

Natxtralization. 

8.  In  county  court.  It  was  held  in  Knox  County  v.  Davis,  63  111. 
405,  that  the  county  courts  of  this  State  had  no  jurisdiction,  under  the 
act  of  Congress,  to  admit  aliens  to  citizenship;  but  under  the  new 
constitution,  certificates  of  naturalization  granted  by  such  courts 
prior  to  Jan.  1,  1870,  entitled  the  parties  receiving  the  same  to  vote, 
but  not  their  minor  sons  after  their  becoming  of  age.     Ibid.  34. 

ERROR. 
Assignment  of  error. 

Necessity  thmof   See  PRACTICE  IN  THE  SUPREME  COURT,  1. 
Error  will  not  always  reverse.    See  PRACTICE   IN  THE  SU- 
PREME COURT,  9,  10,  11. 

ESTOPPEL. 

As  TO  mistakes  in  one's  own  proceedings. 

1.  Where  a  decree  has  been  rendered  establishing  a  mechanic's 
lien  as  subordinate  to  a  prior  vendor's  lien,  the  party  procurintr  such 
decree  is  estopped  to  allege  mistakes  in  his  own  proceedings,  as 
against  one  who  purchased  notes  secured  by  the  vendor's  lien,  on  the 
strength  of  the  decree.     Wood  et  al.  v.  Rawlings  et  al.  206. 

To  deny  recitals  in  a  deed. 

2.  A  party  claiming  under  a  deed  can  not  be  permitted  to  deny 
any  fact  admitted  to  exist  by  the  recitals  therein.  Whatever  rights 
legitimately  arise  on  such  admitted  facts  may  at  all  times  be  asserted, 
whether  it  be  to  obtain  or  to  defend  the  possession  of  such  rights. 
Piiickard  v.  Milmine  et  al.  453. 

As  TO  PERMANENT  LOCATION  OP  RAILROAD. 

3.  On  a  particula/r  route.  Where  the  bonds  of  a  county,  issued  ia 
aid  of  a  railway  company  under  a  vote  of  the  people  for  a  corporate 
subscription,  were  deposited  by  the  board  of  supervisors,  to  be  deliv- 
ered  by  the  depositary  ten  per  cent  thereof  when  the  road  sliould  be 
permanently  located  by  a  certain  route  named,  that  fact  to  be  evi- 
denced by  the  certificate  of  the  president  of  the  company  and  the 
agent  appointed  by  the  county,  and  the  residue  only  when  ii  should 
be  made  to  appear,  by  the  certificate  of  the  chief  engineer  of  the  com- 
pany and  the  county  agent,  that  work  had  been  done  and  material 
provided  in  the  construction  of  the  road  to  the  amount  of  the  bonds, 
as  called  for,  and  it  appeared  that  these  terms  were  acceded  to  by  the 
company,  and  that,  for  the  purpose  of  receiving  the  first  installment 
of  ten  per  cent,  the  company  made  and  procured   the   certificate  of 
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ESTOPPEL.  As  TO  PERMANENT  LOCATION  OP  RAILROAD.  Continued. 
permanent  location,  by  which  ten  per  cent  of  the  bonds  were  deliv- 
ered to  the  company:  Held,  that  b}-  receiving  the  bonds  in  the  man- 
ner stated,  the  company  was  estopped  from  denying  that  its  road  was 
permanently  located,  as  represented  in  its  certificate.  Alley  et  al.  v. 
Board  of  Supervisors  of  Adams  County^  101. 
Sale  of  land  op  minors  in  partition. 

4.  What  will  estop  them  from  asserting  title.  Where  minor  heirs, 
whose  lands  were  sold  on  partition,  after  coming  of  age,  with  full 
knowledge  of  the  facts,  received  their  just  proportion  of  the  proceeds 
of  the  sale  when  collected,  it  was  held,  that  they  were  estopped  from 
asserting  title  to  the  lands  so  sold,  and  from  denying  the  validity 
of  the  sale  upon  any  ground,  either  as  to  the  jurisdiction  of  the  court 
to  pronounce  the  decree,  or  for  any  irregularity  that  intervened,  and 
that  they  were  properly  restrained  from  proceeding  to  assert  title. 
Walker  et  al.  v.  Mulvean  et  al.  18. 

To  PLEAD  misnomer  IN  ABATEMENT. 

5.  Where  grantee  in  a  deed  is  described  by  a  wrong  name.  See 
ABATEMENT,  3. 

Liability  on  official  bond. 

6.  WJien  obligors  estopped  to  deny  the  same.  See  OFFICIAL 
BOkDS,  4. 

Action  of  bo.\rd  of  supervisors. 

7.  In  improper  allowance  of  fees — does  not  estop  the  county.  See 
FEES  AND  SALARIES,  3. 

To  DENT  facts  FOUND  IN  A  DECREE.     See  PARENT  AND  CHILD,  8. 

EVIDENCE. 
Parol  evidence. 

1.  To  vary  written  contract.  Where  the  written  contract  of  parties 
showed  a  bargain  by  two  of  them  for  the  sale  and  delivery  of  30.000 
bushels  of  corn  to  the  other  part}',  it  was  held  that  parol  evidence 
could  not  be  received  to  show  that  each  of  the  parties  of  the  first  part 
had  sold  10,000  bushels,  which  he  was  to  deliver,  and  that  each  was 
surety  for  the  other  as  to  the  part  to  be  delivered  by  such  other,  as 
this  would  be  to  vary  the  legal  efi'ect  of  the  written  contract.  Cease 
V.  CochU,4:M. 

2.  As  a  general  rule,  and  at  the  common  law,  it  is  not  allowable  to 
vary  the  terms  of  a  written  contract  by  parol  testimony.  Miinn  v. 
Smyser  et  al.  365. 

3.  When  failure  of  consideration  is  pleaded.  Under  the  statute 
which  allows  a  total  or  partial  failure  of  consideration  to  be  pleaded 
in  defense  of  a  suit  upon  a  note  or  bond,  the  defendant  may  show,b3'' 
parol  testimony,  what  the  consideration  was,  as  well  as  its  failure. 
Ibid.  365. 
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4.  Thus,  where  a  party  took  an  agreement  in  writing  for  the  sale 
of  a  warehouse  on  ground  leased  of  a  railroad  company,  and  the 
vendor  also  agreed,  verbally,  to  procure  an  assignment  of  the  lease 
of  the  ground,  which  constituted  the  consideration  of  notes  given  by 
him,  it  was  held,  in  a  suit  upon  the  last  of  the  series  of  the  notes,  that 
the  maker  might  show  by  parol  that,  besides  the  articles  named  in  the 
bill  of  sale,  the  lease  was  included,  and  was  a  part  of  the  considerji- 
tiou  of  the  note.     Mann  v.  Smi/aer  et  al.  365. 

5.  To  contradict  record.  Where  the  record  shows  that  a  recogni- 
zance of  a  prisoner  was  taken  ami  approved  b}-  the  sheriti",  })arol  evi- 
dence is  inadmissible  to  contradict  it,  or  to  show  that  when  the  same 
was  filed  there  was  no  approval  on  it.  Welborn  et  al.  v.  The  People, 
516. 

Admissions. 

6.  By  the  pleadings.  It  is  a  fundamental  rule  in  pleading  tliat  a 
material  fact  asserted  on  one  side,  and  not  denied  on  the  other,  is  ad- 
mitted. Where  a  wrongful  taking  is  alleged  in  a  declaration  in  re- 
plevin, the  plea  of  nondetiitct  admits  the  fact  of  the  wrongful  taking. 
Simmoiift  v.  Jenkins,  Admr.  479. 

7.  By  failing  to  reply  to  plea.  In  replevin,  where  the  defendant 
pleaded  property  in  a  third  person,  and  justilied  the  taking  under 
execution  against  such  third  person,  and  a  trial  was  had  without 
answer  to  such  pleas:  Held,  that  the  defendant  was  entitled  to  a  ver- 
dict of  property  in  such  third  person,  and  to  a  return  of  the  property, 
the  truth  of  the  pleas  being  admitted.     Ibid.  479. 

8.  What  constitutes  an  admission— party' s  silence.  Wliere  a  defend- 
ant, whose  wife  had  left  him  and  gone  to  her  fatlier,  got  a  neighbor 
to  go  with  him  to  see  his  wife,  on  his  promise  to  keep  liis  temper  and 
be  upon  his  good  behavior,  and,  while  at  his  wife's  father's  house, 
the  father  stated  to  him  many  acts  of  violence  and  unkindness  to  his 
wife,  wliich  lie  did  not  deny,  and  this  was  claimed,  on  his  trial  for 
producing  an  abortion  on  his  wife,  as  an  admission  of  the  facts  slated 
by  the  fatlier,  it  was  held  not  an  admission  of  the  truth  of  such  facts, 

I        as  the  defendant  was   not   in    a   position  to  deny  them,  owing  to  his 
promise  to  be  on  his  good  behavior.    Slnttery  v.  The  People,  217. 

9.  Of  deputy  revenue  collector  not  admissible  to  bind  his  principal. 
In  a  suit  by  a  deputy  United  States  collector  against  the  principal 
collector,  for  compensation  for  services  in  collecting  and  remitting 
taxes  on  distilled  spirits,  in  which  the  defendant  testified  that  the 
deputy  was  to  receive  no  pay,  but  was  acting  for  the  accommodation 
of  his  son,  who  was  storekeeper  under  the  revenue  laws,  and  denied 
any  promise  to  pay,  it  was  held,  that  a  letter  written  by  a  regular 
deputy  of  the  defendant,  who  performed  duty  at  the  chief  office,  to 
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the  plaintiff,  acknowledging  the  receipt  of  the  taxes,  and  promising 
to  send  him  a  draft  in  a  few  days  for  his  pay,  in  the  absence  of  proof 
that  his  principal  directed  or  even  knew  of  the  writing  of  the  same, 
was  not  admissible  as  evidence  against  the  defendant,  such  promise 
not  being  part  of  the  res  gestm,  it  having  no  relation  to  the  subject  of 
his  acts.     Orimshaw  v.  Paul,  164. 

10.  Of  real  parties  in  interest  hut  not  parties  to  the  record.  The 
admissions  of  persons  not  parties  to  the  record,  but  who  are  the  real 
parties  in  interest,  are  admissible  in  evidence  in  favor  of  the  adverse 
party,  such  as  the  admissions  of  the  cestui  que  trust  of  a  bond,  those 
of  the  persons  interested  in  a  policy  of  insurance  in  another's  nan>e 
for  their  benefit,  those  of  the  ship  owners  in  an  action  by  the  master 
for  freight,  those  of  the  indemnifying  creditor  in  an  action  against 
the  sheriff",  and  those  of  the  deputy  sheriff  in  an  action  against  the 
high  sheriff' for  the  misconduct  of  the  deputy.     Ibid.  164. 

Certified  copy  of  notary's  record. 

11.  The  statute  making  a  notary's  record  of  the  protest  of  bills 
which  he  is  required  to  keep,  or  a  certified  copy  thereof,  prima  facie 
evidence  of  the  facts  therein  stated,  applies  to  all  bills,  whether  do- 
mestic or  foreign.  Such  record  or  copy  is  prima  facie  evidence  of 
demand  of  payment  of  the  drawee,  and  of  notice  of  dishonor  to  the 
drawer,  liable,  however,  to  be  rebutted  by  other  competent  evidence. 
Montelius  et  al.  v.  Gha/rles,  303. 

Copy  of  written  contract. 

12.  By  whom  to  be  proven.  Where  the  copy  of  a  written  contract 
is  off'ered  in  evidence,  the  law  does  not  require  that  the  person  who 
made  the  copy  should  be  produced  and  sworn  before  it  can  be  read. 
It  is  sufficient  if  any  witness  testifies  that  it  is  a  copy,  to  admit  it  in 
evidence.    Lombard  v.  Johnson  et  al.  599. 

Question  of  alteration  of  contract. 

13.  Gopy  admissible.  Where  a  written  contract,  when  produced, 
appears  to  have  been  changed,  a  copy  taken  of  the  same  is  admissible 
in  evidence  for  the  purpose  of  showing  that  the  change  was  made 
before  its  execution.     Ibid.  599. 

Proof  op  a  negative. 

14.  Degree  of  proof  required.  Full  and  conclusive  proof  is  not 
required  where  a  party  has  the  burden  of  establishing  a  negative,  but 
even  vague  proof,  or  such  as  renders  the  existence  of  the  negative 
probable,  is  in  some  cases  sufficient  to  change  the  burden  to  the  other 
party.     Gity  of  Beardstown  et  al.  v.  Gity  of  Virginia  et  al.  34. 

Publication  of  ordinance. 

15.  How  proven.  Where  the  charter  of  a  town  provided  that  "no 
ordinance  shall  be  of  any  force  until  the  same  shall  have  been  adver- 
tised, by  publishing  copies  in  three  public  places  in  said  town  for 
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ten  days,"  but  contains  no  provision  as  to  how  proof  of  publication 
shall  be  made,  it  must  be  proved  as  at  common  law.  The  certificate 
of  the  town  clerk  of  the  due  publication  of  an  ordinance,  as  required 
by  law,  is  not  admissible  to  prove  publication.  Chicago  and  Alton 
Railroad  Co.  v.  Engle,  317. 

In  action  for  malicious  prosecdtiox. 

16.  Proof  of  similar  acts  of  the  plaintiff  in  respect  to  others.  In 
trespass  and  malicious  prosecution  against  one  for  procuring  the  arrest 
and  imprisonment  of  the  plaintiti'on  a  charge  of  forgery,  the  defend- 
ant claiming  that  he  was  imposed  on,  and  led  to  believe  he  was  sign- 
ing contracts  making  him  agent  to  sell  certain  patented  machinery 
when  he  signed  the  note  alleged  to  have  been  forged  by  the  plaintiff, 
which  the  plaintiff  denied,  it  was  held,  that  proof  by  other  persons  in 
the  same  neighborhood,  that  about  the  same  time  the  same  fraud  was 
practiced  upon  them  by  the  plaintitf.  was  admissible,  as  characteriz- 
ing the  employment  of  the  plaintiff,  and  showing  the  manner  in  which 
the  fraud  wa?  accomplished,  its  feasibility,  and  as  corroborating  the 
testimony  of  defendant.     Blulock  v.  Eandall,  224. 

Burden  op  proof. 

17.  To  shoiD  e.temption  from  Uubility  as  a  carrier.  Where  a  carrier 
receives  live  stock  for  transportation,  and  a  loss  is  sustained  by  the 
owner  in  consequence  of  their  not  being  supplied  with  water,  the 
burden  of  proof  to  show  an  exemption  from  liability  rests  upon  the 
carrier.  Toledo,  Wabash  and  Western  Railway  Co.  v.  Hamilton  etal.  398. 

Circumstantial  evidence. 

Of  its  sufficiency,  in  criminal  cases.     See  CRIMINAL  LAW,  20,  21. 
Evidence  in  criminal  cases.    Same  title,  20,  21,  22. 
Preserving  evidence  in  chancery. 

Necessity  thereof     See  CHANCERY,  9. 
Sufficiency  op  evidence. 

To  show  a  mistake  in  a  mortgage,  and  notice  thereof  to  a  subsequent 
incumbrancer.     See  MISTAKE,  1,  2. 
Degree  op  proof  required. 

Tn  a  bastardy  proceeding.     See  BASTARDY,  1,  2. 
In  case  op  a  contested  election. 

Declarations  of  a  voter,  whether  admissible.  See  ELECTIONS,  5,  6, 7. 

Presumption  as  to  right  of  alien  born  person  to  vote,  and  suflS- 
ciency  of  proof  to  overcome  the  presumption.     Same  title,  2,  3. 

Proof  of  intention  of  voter.    Same  title,  7. 

Intoxicating  liquors. 

Evidence  in  civil  action  against  seller  thereof  by  one  who  has  taken 

care  of  person  while  drunk,  etc.     See  SPIRITUOUS  LIQUORS,  4,  5. 
Evidence  tinder  certain  issues.  See  PLEADING  AND  EVIDENCE, 

3  to  7 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Exceptions. 

1.  Necessity  therefor.  Where  the  record  fails  to  show  that  any  e;s- 
ception  was  taken  to  the  admission  or  exclusion  of  testimony,  or  to 
the  giving  of  instructions,  no  error  can  be  assigned  in  respect  thereto. 
IndiaiiavoUs,   Bloomington    and  Western  Railway  Go.  v.  Rhodes,  285. 

Bills  op  exceptions. 

2.  Must  purport  to  contain  all  the  eindenee.  Where  a  bill  of  excep- 
tions  fails  to  state  that  it  contains  all  the  evidence,  this  court  will  not 
examine  to  see  if  that  which  appears  in  the  record  does  sustain  the 
verdict.     Gulliner   v.  Nash.  515;  Cogshall  v.  Beesley,  Guardian,  445. 

3.  3Tust  be  certified  by  the  judge.  The  making  of  a  bill  of  excep. 
tions  is  a  judicial  act,  and  can  not  be  delegated.  Therefore  a  certifi- 
cate of  one  stj-ling  himself  "reporter,"  that  the  bill  contains  all  the 
evidence,  will  not  be  considered.  The  judge  alone  can  certify  to 
such  fact.     Ibid.  445.  515. 

4.  Evidence  must  be  shown  to  have  been  offered.  In  a  suit  upon  a 
lease  for  a  breach  of  its  covenants,  where  the  bill  of  exceptions  fails 
to  show  that  the  lease  was  ofiered  in  evidence,  it  can  not  be  consid- 
ered b}'  this  court,  although  the  clerk  has  copied  it  into  the  record. 
Gilchrist^.  Gilchrist,  281. 

EXECUTIONS. 

Can  not  be  awarded  against  a  county. 

1.  It  is  a  palpable  error  and  in  the  teeth  of  the  statute  to  award  an 
execution  against  the  county  for  the  costs  of  suit.  Board  of  Super- 
visors of  Gumberland  County  v.  Edmonds,  544. 

What  subject  to  leyy  and  sale. 

2.  Of  land  held  by  husband  and  wife  as  tenants  by  the  entirety.  See 
HUSBx^ND  AND  WIFE,  2. 

3.  Of  the  interest  of  a  mortgagor  in  chatties  mortgaged.  See  MORT- 
GAGES, 5. 

EXEMPTION. 

Prom  sale  on  execution. 

1.  In  case  of  garnishment.  The  delivery  of  property  in  the  hands 
of  a  garnishee  to  an  oiEcer,  to  be  sold  under  execution  against  the 
owner,  will  not  impair  the  rights  of  such  owner  in  claiming  the 
same  as  exempt  from  sale,  but  he  may  make  such  claim  the  same  as 
thougli  the  property  was  taken  from  him.  Fanning  v.  First  National 
Bank  of  Jacksonville,  53. 

2.  Where  a  judgment  debtor  had  no  other  property  than  such  as 
was  specifically  exempt  from  levy  and  sale,  but  had  less  than  $100  on 
deposit  in  a  bank,  which  was  sought  to  be  reached  by  garnishee 
process,  ii  was  held,  that  he  might  claim  the  same  as  exempt  under 
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the  clause  of  the  statute  which  exempts  $100  worth  of  other  property 
suited  to  his  condition  in  life,  to  be  selected  b_v  him,  and  on  such 
selection  that  it  could  not  be  reached  iu  the  hands  of  the  garnishee. 
Fanning  v.  First  National  Bank  of  Jacksonville,  ^%. 

PEES  AND  SALARIES 

CotnSTTY  COLLECTORS  AND  TREASTTRERS. 

1.  Under  the  laws  in  force  in  1871,  county  collectors  and  treasurers 
were  entitled  to  receive,  as  commissions,  one  per  cent  for  receiving 
the  county  and  toM^n  tax,  and  the  same  for  paying  it  out,  but  nothing 
for  paying  it  over  to  his  successors,  five  per  cent  on  all  moneys  col- 
lected  under  $8000,  and  three  per  cent  on  all  additional  sums  collected 
by  him,  and  county  treasurers  one  per  cent  on  all  moneys,  county 
orders  and  jury  certificates  received  bj'  them  for  county  purposes,  and 
the  like  per  cent  on  all  moneys  paid  out  by  them  except  to  their  suc- 
cessors.   Board  of  Supervisors  of  Cumberland  County  v.  Edwards,  544. 

2.  For  taxes  of  1872  under  act  of  1872.  Under  the  act  of  1872, 
county  collectors  in  counties  of  the  first  class  were  entitled  to  receive 
as  commissions  three  per  cent  on  all  moneys  collected  by  them  and 
paid  over  to  the  proper  officers,  one  and  a  half  per  cent  on  moneys 
collected  bj'  townsliip  collectors  and  paid  over  to  them,  and  one  per 
cent  for  paying  out  the  same  as  county  treasurers.     Ibid.  544. 

3.  Improper  allowance  by  Board  of  Supervisors  —  not  binding  on 
county.  A  county  is  not  estopped  by  the  board  of  supervisors  pass- 
ing upon  and  approving  a  collector's  account,  containing  charges 
for  illegal  fees.  The  board  are  powerless  to  allow  as  fees  or  com- 
missions more  than  the  sum  fixed  by  law.  and  such  allowance  binds 
no  one.     Ibid.  544. 

Compensation  system  under  new  constitution. 

4.  To  what  officers  it  applies.  Tlie  compensation  sj'stem  bj'-  the 
constitution  was  designed  to  apply  to  the  county  oflficers  to  be  elected 
in  November,  1872,  in  all  the  counties  of  the  State  except  Cook  county, 
whether  they  were  under  the  township  system  or  not,  and  to  super- 
sede  the  fee  system  which  had  prevailed  before.  Broadwell  et  at.  v. 
The  People,  use  of  Morgan  County,  554. 

5.  ''County  boards" — what  constitutes— for  the  purpose  affixing  c/mi- 
pensation  of  county  officers.  The  phrase  "county  board,"  as  used  in 
article  10,  section  10,  of  the  constitution  of  1870,  which  requires 
such  board  to  fix  the  compensation  of  all  county  oflScers,  etc.,  was 
not  designed  to  embrace  any  one  particular  body  of  persons,  but 
means  the  body  authorized  to  transact  county  business.  It  embraces 
the  board  of  supervisors  in  counties  under  township  organization, 
and  the  board  of  countv  commissioners  to  be  elected  in  counties  not 

42— 76th  III.  " 


658  INDEX. 

FEES  AND  SALARIES. 
Compensation  system  under  new  constitution.    Continued. 
under  township  organization,  and  also  applied   to  the  county  courts 
in  such  counties  until  they  were  superseded.    Broadwell  et  al.  v.  The 

People,  use  of  Morgan  County,  554. 

6.  Thus,  where  the  county  court  of  a  county  not  under  township 
organization,  before  that  court  was  superseded  by  the  election  of  a 
board  of  count}'  commissioners,  fixed  the  compensation  of  the  sheriff 
of  the  county  who  was  elected  in  1872,  it  was  held,  that  such  court  was 
authorized  to  do  so  under  section  10,  article  10,  of  the  constitution, 
and  that  the  couutj-  was  entitled  to  all  fees,  etc.,  pertaining  to  the  office 
in  excess  of  such  compensation.     Ibid.  554. 

County  collectoks. 

7.  And  of  sheriffs  and  county  treasurers.  Where  the  board  of  su- 
pervisors of  a  county  fixed  the  compensation  of  the  county  treasurer 
at  $700  per  annum,  to  include  fuel,  stationery  and  clerk  hire,  this  was 
heldy  necessarily,  to  include  his  compensation  for  duties  to  be  per- 
formed by  him  as  collector  as  well  as  treasurer,  the  offices  not  being 
distinct.  The  constitution  does  not  require  the  salary  of  such  officer 
to  be  fixed  separately  from  the  stationery,  fuel  and  clerk  hire  of  the 
office,  but  it  requires  the  compensation — the  whole  compensation  of 
the  officer,  including  stationery,  fuel  and  clerk  hire — to  be  fixed  by  the 
board.     Kilgore  v.  The  People,  use,  etc.  548. 

8.  The  offices  of  sheriff  and  collector  in  counties  not  under  town- 
ship organization  are  not  separate  and  distinct  offices  within  the 
meaning  of  the  constitutional  provision  requiring  the  county  board 
to  fix  the  compensation,  and  therefore,  when  the  sherifl;''s  compensa- 
tion is  fixed  at  $2000,  it  includes  also  his  compensation  as  collector. 
Broadwell  et  al.  v.  The  People,  use  of  Morgan  County,  554. 

FORCIBLE  ENTRY  AND  DETAINER. 

Op  the  appeal  bond. 

Its  requisites,  under  acts  of  1845  and  1865.    See  APPEAL  BONDS,  1. 

Recovery  of  rent  in  stiit  on  appeal,  bond.    See  RENT,  1. 

FOREIGN  CORPORATIONS. 
Taxation  thereof.     See  TAXATION,  29,  30. 

FORFEITURE. 

Forfeiture  of  city  charter. 

1.  In  what  proceeding  tJie  question  may  be  raised.  Whether  a  city 
has  forfeited  its  charter,  can  only  be  raised  in  a  direct  proceeding  by 
scire  facias  or  quo  wari'anto.  The  question  can  not  be  raised  in  a  suit 
for  a  violation  of  its  ordinances.     Wlialin  v.  City  of  Macomb,  49. 
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In  EJECTMENT. 

1.  Upon  whom  conclusive.  A  recovery  in  ejectment  by  default 
against  the  vendee  of  land  who  is  in  possession  under  an  unexecuted 
caiitract  of  purchase,  is  not  conclusive  upon  the  rights  of  the  vendor, 
even  though  he  had  notice  of  the  pendency  of  the  suit,  and  can  not 
be  set  up  to  defeat  an  action  of  ejectment  subsequently  brought  by 
him  for  the  same  land.     Cadicnllader  v.  ffairt's,  370. 

2.  A  recovery  in  such  a  case  will  conclude  only  tlie  defendant  in 
the  action,  as  shown  by  the  record,  and  all  persons  claiming  from  or 
through  him  by  title  accruing  after  the  commencement  of  the  action, 
and  the  landlord  when  the  defendant  is  his  tenant.  The  relation  of 
landlord  and  tenant  does  not  exist  between  vendor  and  vendee.  Ibid. 
370. 

FRAUD. 

Misrepresentations 

1.  Character  of  misrepresentations  to  auth/yrize  a  rescission.  To 
justify  a  court  of  equity  in  rescinding  a  contract  of  sale,  it  is  not 
only  necessary  to  establish  the  fact  of  misrepresentation  by  clear 
proof,  but  it  must  be  about  a  material  matter,  or  one  important  to 
the  interests  of  the  party  complaining;  for,  if  it  was  of  an  imma- 
terial thing,  or  if  the  other  parly  did  not  trust  to  it,  or  if  it  was  a 
matter  of  opinion  or  fact  equally  open  to  the  inquiries  of  both  par- 
ties, and  in  regard  to  which  neither  could  be  presumed  to  trust  the 
other,  there  is  no  reason  for  equity  to  interfere  to  grant  relief  on  the 
ground  of  fraud.     Tuck  v.  Downing,  71. 

2.  Where  a  party  is  dealing  with  his  own  property  and  trying  to 
effect  a  sale,  he  has  the  right  to  puff  the  same  in  the  most  extravagant 
manner,  and  exalt  its  value  to  the  highest  point  his  antagonist's 
credulity  will  bear;  and  a  false  representation  that  it  had  cost  $40,000, 
or  that  the  vendor  had  given  his  obligation  for  that  sura  for  it,  where 
there  is  no  relation  of  trust  or  confidence  between  him  and  the  vendee, 
will  not  be  regarded  as  material  or  so  important  as  to  constitute  a 
fraud  in  legal  contemplation,  or  entitle  the  vendee  to  rescind  the  pur- 
chase  or  recover  back  the  difference  between  what  he  agreed  to  pay 
and  what  it  cost  the  vendor.     Ibid.  71. 

3.  Expressions  which  are  matters  of  opinion.  On  a  bill  to  set  aside 
a  purchase  of  an  interest  in  a  certain  mine  in  Utah,  and  for  the  can- 
cellation of  the  note  given  for  the  price,  on  the  ground  of  fraudulent 
misrepresentations  of  the  quality  and  prospects  of  the  mine,  it  ap- 
peared that  the  vendor  went  East  to  make  sales  of  shares,  and  on  his 
representations  procured  capiialists  to  appoint  a  committee  to  go  and 
investigate,  the  purchaser  actin^i  with  tlie  othcis  in  tlie  appointment, 
and  the  committee  rei)orted  that  the  representations  were  true,  and 
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the  vendor  made  extravairant  declarations  of  the  rich  prospects,  but 
made  no  warranty  or  jruaranty,  it  was  held,  that  such  declarations 
could  only  be  regarded  as  the  expression  of  an  opinion  about  a  mat- 
ter of  which  the  committee  could  judge  for  themselves,  and  that  they 
formed  no  ground  for  setting  aside  the  contract.    Tuck^.  Downing,  71. 

4.  Rej)resentations  not  relied  on.  Wliere  the  representations  relied 
on  for  setting  aside  a  sale  were  necessarily  a  mere  matter  of  opinion 
as  to  the  future  prospects  of  a  mine,  equally  open  to  both  parties  for 
examination,  and  the  purchaser,  through  his  agents,  does  make  an 
examination  by  actual  inspection  and  tests,  the  sale  will  not  be  set 
aside  at  the  instance  of  tlie  purchaser  on  the  ground  that  the  mine 
shall  prove  unprofitable,  because  the  purchaser  in  such  case  deals  on 
equal  footing  with  the  seller,  relying  upon  his  own  judgment.  If  he 
places  reliance  on  such  representations,  it  is  his  own  folly  and  indis- 
cretion, against  which  the  courts  can  not  aid  him.     Ibid.  71. 

5.  If  a  purchaser,  choosing  to  judge  for  himself,  does  not  avail 
himself  of  the  knowledge  or  means  of  knowledge  open  to  him  or  his 
agents,  he  can  not  be  heard  to  say  that  he  has  been  deceived  by  the 
vendor's  misrepresentations,  for  the  rule  is  caveat  emptor,  and  the 
knowledge  of  his  agent  is  as  binding  on  him  as  his  own  knowledge. 
Ibid.  71. 

As  BETWEEN  VENDOR  AND  PURCHASER. 

6.  Rescission,  where  possession  obtained  in  fraud  of  8eUer''s  rights. 
Where  a  sale  of  horses  was  made  for  cash  on  delivery,  and,  when 
taken  to  the  purchaser,  he  directed  the  seller  to  put  them  in  the  stable 
and  come  to  the  purchaser's  house  for  his  pay,  and  at  the  house  he 
offered  the  seller  his  own  notes  in  payment,  which  the  latter  declined 
to  accept,  but  demanded  the  money  or  the  horses,  it  was  held,  that 
if  the  purchaser  obtained  possession  without  intending  to  pay  in 
money,  it  was  in  violation  of  the  contract,  and  in  fraud  of  the  seller's 
rights,  and  the  latter  had  a  right  to  rescind  the  contract  and  sue  for 
and  recover  his  horses  or  their  value.    Alleti  et  al.  v.  Hartfield,  358. 

7.  Purchaser  of  goods  on  false  representations  may  be  a/ooided  by 
vendor.  Where  a  purchaser  of  goods  represented  to  the  vendor  that 
the  stock  of  goods  he  then  had  on  hand  at  his  place  of  business 
amounted  in  value  to  about  f4800;  that  he  had  a  considerable  amount 
of  outstanding  debts  due  him;  that  he  did  not  owe  to  exceed  $500, 
and  this  in  Louisville,  Ky.,  and  that  he  owed  nothing  anywhere  else, 
and  thereby  obtained  credit  for  goods  of  the  value  of  about  $1900, 
which  he  had  shipped  to  his  father-in-law,  in  whose  name  he  did 
business,  while  the  fact  was,  that  at  the  time  he  was  indebted  in  about 
the  sum  of  about  $5000  to  merchants  in  Chicago,  for  goods  before 
sold  to  him,  some  of  which  was  then  due,  and  did  not  have  the 
amount  of  goods  he  represented :    Held,  that  no  title  to  the  goods  sold 
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him  on  tlie  fuith  of  these  false  and  frandulont  representations  passed, 
but  tliat  the   purchase  was  voidable,  at  the  option  of  tin-  vendor,  on 
the  ground  of  fraud.     ScJuceizer  v.  Traci/,  345. 
Persons  claiming  under  fraudulent  vendee. 

S.  Rights  of  innocent  purchaser  from  fraudulent  vendee.  Wliere  a 
person  who  has  purchased  goods  upon  false  and  fraudulent  repre- 
sentations  sells  them  to  an  innocent  purchaser  for  value,  before  they 
are  reclaimed  by  ilie  vendor,  such  innocent  purchaser  will  acquire  a 
a  valid  title.     Ibid.  345. 

9.  Rights  of  an  attaching  creditor  of  the  fraudulent  vendee.  But  au 
attaching  or  judgment  creditor  does  not  stand  in  the  position  of  an 
innocent  purchaser,  as  he  parts  with  nothing  in  exchange  for  the 
property,  and  does  not  take  it  in  satisfaction  of  his  debt.  He  takes 
no  greater  interest,  or  better  title  in  the  property  than  his  debtor  has, 
and  if  the  debtor  has  purchased  by  means  of  false  and  fraudulent 
representations,  his  vendor  may  reclaim  the  goods  by  replevin  against 
the  officer  seizing  them  under  attachment  or  execution.     Ibid.  345. 

10.  Distinguished  from  the  case  of  Burnell  v.  Robertson,  5  Gilni.  282. 
In  Burnell  v.  Robertson,  5  Gilm.  282,  the  debtor  had  a  valid  title  to 
the  property  attached,  and  the  controversy  was  between  an  attaching 
creditor  and  a  prior  purchaser  from  the  debtor,  who  had  not  obtained 
possession  of  the  property,  and  the  court  there  treated  the  attaching 
creditor  as  a  subsequent  purchaser  having  first  obtained  possession. 
But  this  case  is  distinguishable  from  that  in  this,  that  the  debtor's 
title  was  fraudulent!}-  obtained,  and  liable  to  be  avoided  by  his 
vendor.    Ibid.  345. 

As  BETWEEN  SHIPPER  AND  CONSIGNEE. 

11.  Contract  for  rebate  on  freight.  Where  a  purchaser  of  grain  to 
be  delivered  at  the  place  of  destination  at  a  certain  price,  agreed  to 
advance  the  freight  at  a  specified  rate,  a  contract  between  the  carrier 
and  the  shipper  that  the  latter  should  have  a  rebate  on  the  freight  so 
agreed  upon,  is  not  in  fraud  of  the  rights  of  the  purchaser.  Toledo, 
Wabash  and  Western  Railway  Co.  v.  Elliott  et  al.  67. 

Sale  under  deed  of  trust. 

12.  Whether  there  was  fraud  on  the  part  of  the  trustee.  Where  the 
owner  of  land  which  was  advertised  for  sale,  procured  a  friend  to 
attend  on  the  day  appointed,  to  bid  oft"  the  same  for  her,  and  the  land 
was  not  sold  on  such  day  on  account  of  the  absence  of  the  trustee, 
and  such  friend  procured  another  person  to  bid  for  him,  and  on  a  second 
advertisement,  such  person,  acting  in  behalf  of  the  owner,  bid  a  sum 
sufficient  to  pay  the  debt,  and  the  law  partner  of  the  trustee  bid  a 
higher  sum  for  his  father-in-law,  and  the  trustee  refused  to  strike  off 
the  land  to  any  but  the  highest  bidder,  but  offered  to  take  payment  of 
the  debt  and  stop  the  sale,  and  even  waited  until  the  agent  so  acting 


662  IXDKX. 

FRAUD.    Sale  under  deed  of  trust.    Continued. 

could  telegraph  for  instructions,  and  finally  struck  the  land  off  on  the 
bid  of  his  partner,  there  being  no  reply  received  to  the  dispatch,  it 
was  held,  that  the  sale  could  not  be  set  aside  on  the  ground  of  fraud 
or  collusion  on  the  part  of  the  trustee,  it  appearing  that  he  had  no 
interest  whatever  in  the  purchase.    Mnrston  et  al.  v.  Brittenham,  611. 

Where  one  aids  in  a  fraud. 

13.  Of  Ms  liability.  Where  a  purchaser  fraudulently  obtains  pos- 
session of  horses  bought  by  him,  which  he  refuses  to  deliver  up,  and 
A  sends  the  horses  to  his  brother  with  a  letter  not  to  give  them  up 
without  A's  order,  and  the  latter  concealed  the  horses  and  refused  to 
give  them  up:  Held,  that  A  and  his  brother,  if  not  liable  as  princi- 
pals, were  certainly  liable  in  trover  as  agents  of  the  fraudulent  pur- 
chaser in  carrying  out  a  common  purpose.  Allen  et  al.  v.  Hartfield, 
358. 

Rescission  of  contracts  for  fraud. 

14.  In  chancery.     See  CHANCERY,  2,  3,  4. 

GARNISHMENT. 
Exemption  of  debtor's  property. 

In  the  hands  of  a  garnishee.     See  EXEMPTION,  1,  2. 

GUARDIAN  AND  WARD. 
Op  a  settlement  between  them. 

1.  Presumption  as  to  knowledge  of  facts  on  the  part  of  the  ward. 
Where  a  party,  after  arriving  at  age,  settles  witli  his  guardian,  and 
receives  moneys  in  the  hands  of  the  guardian  belonging  to  him,  and 
derived  from  a  sale  of  his  real  estate,  it  will  be  presumed  that  he  re- 
ceived the  same  with  a  knowledge  of  the  source  from  whence  it  came, 
and  did  the  act  deliberately.     Corwin  et  al.  v.  Shoup,  246. 

HIGHWAYS. 

Adjacent  owners — streets  in  cities. 

1.  Liability  for  injury  to  lot  owner  in  opening  and  grading.  A  mu- 
nicipal corporation,  while  acting  within  the  scope  of  its  authority  ia 
making  excavations  in  a  street  for  the  purpose  of  opening  or  improv- 
ing it,  using  proper  care  and  skill,  is  not  liable  to  a  loi  owner  for  an 
injury  resulting  to  his  buildings  from  the  removal  of  the  lateral  sup- 
port of  the  soil  in  the  street.     City  of  Quincy  v.  Jones  et  al.  231. 

Prescriptive  right  in  use  of  street. 

2.  As  an  incorporated  town  or  c\\y  holds  the  title  to  its  streets  and 
alleys  for  the  use  of  the  public,  and  have  no  rightful  authority  to 
grant  them  for  any  purpose  inconsistent  with  the  public  use,  it  fol- 
lows that  an  individual  can  not  acquire  a  prescriptive  right  therein 
for  any  private  use.    Ibid.  231. 
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Duty  of  railroads  as  to  highway  crossings 

3.  Can  not  be  required  to  make  approaches  and  crosnngx  over  new 
streets.     See  KA.ILROADS,  3. 

HOMESTEAD. 

As  against  cr.AiM  for  purchase  money. 

1.  The  statute  is  plain  that  no  homestead  right  can  exist  as  against 
the  chiiin  for  the  purchase  money  of  the  land  to  which  it  is  attached. 
Bush  V.  Scott  et  al.  324. 

2.  Where  a  party  purchased  several  parcels  of  land  for  $1300,  pay- 
ing  $500  down,  and  gave  a  mortgage  on  one  of  the  tracts  for  the  bal- 
ance of  the  purchase  money,  and  on  sale  under  foreclosure  it  did  not 
satisfy  the  debt,  and  a  decree  was  taken  for  the  balance  under  which 
another  of  the  tracts  was  sold  on  execution,  it  was  held,  on  bill  in 
chancery  by  the  purchaser  to  set  aside  the  sheriff's  sale  of  the  last 
tract,  on  the  ground  that  it  was  occupied  as  a  homestead,  that  the  bill 
was  properly  dismissed  on  demurrer,  as  there  was  no  homestead  right 
as  against  the  purchase  money  due  on  the  entire  purchase.  Ibid. 
524. 

Rights  of  a  widow 

3.  In  respect  to  homestead  and  dower.  Under  the  homestead  act  of 
1851,  and  the  amendatory  act  of  1857,  the  widow  has  not  the  right  to 
claim  a  homestead  in  addition  to  her  dower,  as  against  the  heirs,  in 
the  premises  occupied  by  her  as  a  homestead.  Under  those  acts  the 
exemption  exists  only  as  against  forced  sales,  or  voluntarj'  alienations 
by  the  husband  in  which  the  homestead  is  not  released.  Sontag  v. 
Schmisseur  et  al.  541. 

HUSBAND  AND  WIFE. 

Conveyance  to  them  jointly. 

1.  Of  the  character  of  estate  held  by  each.  Where  land  was  conveyed 
to  husband  and  wife  prior  to  the  passage  of  the  Married  Woman's  act 
of  1861,  it  was  held,  that  both  became  seized  of  the  entirety,  and  that 
neither  could  di>pose  of  any  part  without  the  assent  of  the  other,  but 
the  whole  must  remain  to  the  survivor,  and  that  the  act  referred  to 
could  not  have  the  effect  to  divest  the  parties  of  rights  which  were 
completely  vested  when  it  took  effect.    Almond  et  al.  v.  Bonnell,  536. 

2.  Ifot  subject  to  execution.  AVhere  land  is  held  by  husband  and 
wife  as  tenants  by  the  entirety,  as  at  the  common  law,  tiie  sale  of  the 
same  on  execution  against  the  husband,  followed  by  a  sheriff's  deed, 
will  fail  to  pass  any  title  what  ver.  It  will  not  pass  the  undivided 
half,  as  in  the  case  of  the  sale  of  the  interest  of  one  of  two  tenants  in 
common.     Ibid.  ^)'.]Ct. 
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3.  Common  law  rule  changed  by  Married  Woman's  act  of  1861. 
Under  the  legislation  of  this  State  giving  married  women  the  right 
to  acquire  propertj',  and  hold  the  same  free  from  their  husband's  con- 
trol,  the  reason  for  the  rule  which  holds  that  a  conveyance  to  husband 
and  wife  makes  them  tenants  by  the  entirety  with  right  of  survivor, 
ship,  has  ceased  to  exist,  and  they  will,  in  this  State,  take  and  hold  as 
tenants  in  common.     Cooper  et  al.  v.  Cooper  et  al.  57. 

4.  A  deed  for  land  described  the  grantees  as  husband  and  wife, 
and  the  heirs  of  the  natural  body  of  the  latter,  and  after  acknowledg- 
ing paj'ment  of  the  consideration  by  the  party  of  the  second  part,  by 
apt  words  conveyed  the  land  to  "the  said  party  of  the  second  part, 
their  heirs  and  assigns,  forever."  The  habendum  was  "unto  the  said 
party  of  the  second  part,  heirs  and  assigns,  forever:"  Held,  that  the 
husband  and  wife  took,  each,  an  undivided  half  in  fee  as  tenants  in 
common,  and  that,  upon  the  husband's  death,  his  portion  descended 
to  his  heirs  at  law,  subject  to  the  dower  of  his  widow;  and  that  the 
words  "heirs  of  the  body  of  the  wife"  mtist  be  rejected  as  surplusage, 
their  being  no  apt  words  to  limit  an  estate  to  the  heirs  of  the  wife's 
body.     Ibid.  57. 

ILLINOIS  INDUSTRIAL  UNIVERSITY. 

Is  THE  PROPERTY  OF  THE  StATE. 

1.  And  under  its  control.  Although  the  State  has  created  a  body 
corporate  to  control  the  Illinois  Industrial  Universitj',  and  its  prop- 
erty and  affairs,  yet  the  State  still  retains  the  power  of  appointing  its 
trustees,  and  may,  through  other  agents  than  the  trustees,  sell  and 
dispose  of  the  property  of  the  institution,  or  amend  or  repeal  the 
charter,  as  public  policj'^  or  the  interest  of  the  university  may  require. 
Board  of  Trustees  of  the  Illinois  Industrial  University  v.  The  Board  of 
Supervisors  of  Champaign  County,  184. 

Its  property  exempt  prom  taxation.     See  TAXATION,  28. 
INDICTMENT.     See  CRIMINAL  LAW,  3,  4,  5. 

INFORMATION. 
In  the  county  court. 

Its  requisites.     See  CRIMINAL  LAW,  6,  7,  8. 

INJUNCTIONS. 

To  RESTRAiN  COLLECTION  OP  TAX. 

1.  A  court  of  equity  will  not  entertain  a  bill  to  restrain  the  col- 
lection of  a  tax,  except  in  cases  where  the  tax  is  unauthorized  by  law, 
or  where  it  is  assessed  upon  property  not  subject  to  taxation,  or  where 
the  property  has  been  fraudulently  assessed  at  too  high  a  rate.     In  no 
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INJUNCTIOXS.    To  restkain  collection  of  tax.     Continued. 

event  will  an  injunction  lie,  unless  it  is  clearly  made  to  appear  that 
the  party  has  been  wrongfully  assessed,  and  will  svistnin  irreparable 
injury  unless  the  collection  of  the  tax  be  enjoined.  Porter  et  al.  v 
Roekfordy  Rock  Island  and  St.  Louis  Railroad  Go.  561. 

2.  Where  the  State  tax  is  limited  to  a  given  sum,  a  levy  upon  prop, 
erty  in  excess  of  the  proportionate  amount  necessaiy  to  be  levied  on 
it  to  produce  the  given  sum,  is  unauthorized  by  law,  and  its  collection 
will  be  enjoined.     Ibid.  561. 

3.  But  courts  have  no  power  to  grant  relief  against  the  collection 
of  a  tax  on  the  ground  that  the  officers  appointed  by  law  to  assess 
erred  in  the  valuation  of  property.     Ibid.  661. 

INSTRUCTIONS. 

Of  their  REQinSITES. 

1.  Critical  exactness  tcill  not  always  be  required.  Although  there 
may  be  objections  to  part  of  the  instructions  given,  when  criticised, 
yet  if  taking  them  together,  as  a  whole,  the  law  of  the  case  is  fairly 
presented,  and  justice  is  done  by  the  verdict,  the  judgment  will  not 
be  reversed.     Gilchrist  v.  Gilchrist,  281. 

INTEREST. 

Whether  recoverable. 

1.  Wliere  money  is  advanced  upon  the  purchase  of  grain,  only  a 
portion  of  which  is  delivered,  interest  is  recoverable  upon  the  excess 
of  money  advanced  above  the  amount  of  grain  delivered.  Cease  v 
Cockle,  484. 

Ok  a  due  bill 

2.  A  due  bill  reading,  "Due  A,  on  settlement,  $96,  April,  16, 1869," 
and  signed  by  the  maker,  bears  six  per  cent  interest  from  date.  Edg- 
man  v.  Ashelby.  161 

INTERPLEADER.     See  CHANCERY,  1. 

JOINT  OBLIGATIONS. 
Death  op  one  op  several  joint  obligors. 

1.  Effect  on  rights  of  obligee.  In  case  of  a  joint  obligation,  if  one 
of  the  obligors  die,  his  representatives  are  at  law  discharged,  and  the 
survivor  alone  can  be  sued.  And  it  also  seems  well  settled,  that  if  the 
joint  obligor  so  dying  be  a  surety,  not  liable  for  the  debt  irrespective 
of  the  joint  obligation,  his  estate  is  absolutely  discharged,  both  at 
law  and  in  equity,  the  survivor  only  being  liable.  Conover  v.  Hill 
et  al.  342. 
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JUDGMENTS. 
In  ckiminal  cases. 

1.  In  case  of  conmction  upon  several  counts — of  the  proper  judgment. 
See  CRIMINAL  LAW,  18. 

2.  Imprisonment  in  another  county — of  the  judgment  in  respect 
thereto.     Same  title,  19. 

JUDGMENT  CREDITOR. 
Op  notice  to  him. 

1.  A  judgment  creditor  has  no  equities  superior  to  a  "bona  fide  pur- 
chaser, and  whatever  notice  will  affect  the  latter,  must  in  like  manner 
affect  the  former.    Milmine  et  al.  v.  Burnham  et  al.  362. 

JURISDICTION. 
Op  coitnty  coubt. 

1.  Determined  by  amount  claimed.  Where  the  declaration  in  a  suit 
in  the  county  court  onh'  claims  $500,  the  court  will  have  jurisdiction, 
uotwithstandina:  the  evidence  shows  that  the  interest  justlj^  due,  when 
added  to  the  principal,  exceeds  that  sum.  The  plaintiff  in  such  a  case 
has  the  clear  right  to  waive  any  claim  for  the  interest  which  will 
make  the  debt  exceed  the  jurisdiction  of  the  court.  Wright  v.  Smith, 
216. 

2.  Under  constitution  of  1870.  The  fourth  section  of  the  schedule 
to  the  constitution,  which  provided  that  county  courts  in  counties  not 
nnder  township  organization  should  exercise  ''\hQ\v  present  jurisdic- 
tion" until  superseded  by  the  board  of  county  commissioners,  was  a 
limitation  upon  the  power  to  change  the  jurisdiction  from  county  to 
civil  or  criminal  business,  and  was  not  designed  as  a  prohibition  of 
the  enactment  of  additional  laws  regulating  such  court  or  enlarging 
its  powers  in  matters  of  county  business.  Broadwell  et  al  v.  The  Peo- 
ple, use  of  Morgan  Gounty,  554. 

Jurisdiction  op  the  person. 

3.  Non-resident  defendants^^ublication  of  notice.  See  NON-RES. 
IDENT  DEFENDANTS,  1. 

JURY. 

SPECIAIi  VENIRE  IN  A  CRIMINAL  CASE. 

1.  When  properly  issued.  Where  it  appeared,  by  stipulation  in  a 
criminal  case,  that,  there  being  no  jury  in  attendance  on  court  sum 
moned  according  to  law,  it  was  ordered  that  a  special  venire  issue  for 
a  petit  jury  to  try  the  case,  and  that  on  such  venire  the  jury  were 
summoned  who  tried  the  case,  to  which  order  the  defendant  excepted: 
Held,  that  if  the  stipulation  stated  the  fact,  the  precise  contingency 
contemplated  by  the  statute  to  authorize  the  impanelling  of  a  special 
jury  existed,  and  there  was  no  error.    Blemer  v.  The  People,  265. 

Jttey  as  judges  of  the  law. 

2.  In  criminal  cases.     See  CRIMINAL  LAW,  23. 
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LAND. 
Op  adjacent  owners. 

1.  Right  to  lateral  support  of  adjacent  soil.  It  is  a  well  settled  rale 
of  law,  that  the  <^wner  of  land  has  a  right  to  have  the  soil  of  his 
premises  sustained  by  the  lateral  support  of  the  natural  soil  of  the 
adjoining  laud,  but  this  right  is  limited  to  the  soil  in  its  natural 
state,  and  does  not  extend  to  the  support  of  any  additional  weiglit 
which  the  owner  of  the  soil  may  place  upon  it,  such  as  a  building  or 
other  superstructure,  near  his  boundary  line.  City  of  Quincy  v.  Jones 
€t  al.  231. 

2.  No  servient  right  in  respect  to  use  of  adjacent  premises.  The 
owner  may  use  his  land  in  such  reasonable  way  as  his  judgment 
shall  dictate,  either  b}'  making  excavations  or  superstructures  thereon, 
subject,  however,  to  the  implied  condition  that  he  shall  not  thereby 
interfere  with  his  neighbor  in  the  enjoyment  of  the  same  right  iu 
respect  to  his  adjacent  land.  Each  is  entitled  to  have  his  soil  in  its 
natural  state  sustained,  when  necessary,  by  the  lateral  support  of  tlie 
adjacent  soil  of  the  other,  but  neither  has  the  right  to  burden  the 
land  of  the  other  with  the  support  of  any  additional  weight,  as  that 
would  be  to  make  the  laud  of  the  one  servient  to  that  of  the  other. 
Ibid.  231. 

3.  Right  to  remove  lateral  support  of  soil  to  a  building  of  anotJier, 
viust  be  for  a  legitimate  use,  and  exercised  in  a  careful  manner.  Where 
a  party  has  erected  a  building  upon  his  own  land,  but  ver)'  near  the 
land  of  another,  such  other  will  not  be  protected  in  making  an  exca- 
vation on  his  land  so  as  to  injure  the  building  out  of  malice  or  mere 
caprice,  but  such  excavation  must  be  consistent  with  a  reasonable  and 
legitimate  use  of  the  party's  own  property,  and  the  right  must  also  be 
exercised  with  reasonable  skill  and  care,  in  view  of  the  character  of 
the  building  and  the  nature  of  the  soil,  so  as  to  avoid  doing  unneces- 
sary injury  to  the  building.     Ibid.  231. 

4.  If  injury  is  sustained  to  a  building  in  consequence  of  the  with- 
drawal of  the  lateral  support  of  the  neighboring  soil  of  another, 
where  it  has  been  withdrawn  witli  reasonable  skill  and  care  to  avoid 
unnecessary  injury,  there  can  be  no  recovery;  but  if  injury  is  done 
the  building  by  the  careless  and  negligent  manner  in  which  the  soil 
is  withdrawn,  the  owner  will  be  entitled  to  recover  to  the  extent  of 
the  injury  thus  occasioned.     Ibid.  231. 

5.  Right  of  servitude — by  contract  or  prescription  to  lateral  support 
of  building.  The  owner  of  a  building  situate  upon  the  line  or  boun- 
dary of  his  land  may  acquire  a  right  to  the  lateral  support  of  the 
same  from  the  soil  of  the  adjacent  ovtner  by  contract  or  by  prescrip- 
tion. This  right  will  constitute  a  burden  upon  the  adjacent  property. 
Ibid.  231. 
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LAND.     Continued. 

Streets— EXCAVATION  of. 

6.  nights  of  adjacent  owners  as  against  municipal  corporation$j. 
See  HIGHWAYS,  1. 

LANDLORD  AND  TENANT. 

Of  the  landlord's  lien  for  rent.    See  LIENS,  1,  2. 

LICENSE. 
Right  op  revocation. 

1.  For  failure  to  perform  conditions  subsequent.  Where  the  owner 
of  land  executed  an  agreement  with  a  railway  company,  which  con- 
stituted not  only  an  irrevocable  license  to  enter  and  occupy  a  part  of 
the  same  as  a  right  of  way,  but  obligated  the  owner,  so  soon  as  the 
road  was  finally  located  and  built,  to  convey  to  the  company  the 
right  of  way  of  fifty  feet  on  each  side  of  the  center  of  the  road,  it  was 
Iield,  that  the  failure  of  the  company  to  perform  conditions  subse- 
quent contained  in  the  agreement,  such  as  fencing,  etc.,  furnished  no 
ground  for  the  revocation  of  the  license  under  which  the  company 
entered  and  constructed  its  road,  as  complete  indemnity  in  damages 
were  recoverable  therefor  in  an  action  at  law,  and  therefore  the  owner 
could  not  recover  possession  of  the  right  of  way  in  ejectment  for 
breach  of  such  conditions.  Morris  v.  Indianapolis,  Bloomington  and 
Western  Railway  Go.'  522. 

LIENS. 
Landlord's  lien. 

1.  When  the  lien  attaches.  The  landlord's  lien  attaches  upon  the 
crops  grown  upon  the  demised  premises  in  any  given  year,  for  the 
rent  of  such  year,  from  the  time  of  the  commencement  of  their 
growth,  whether  the  rent   is  then  due  or   not.     Watt  v.  Scofield,  261. 

2.  Purchase  of  crop  with  notice  will  not  defeat  the  lien.  The  statu- 
tory lien  given  a  landlord  upon  the  crops  growing  or  grown  upon 
the  demised  premises  in  any  year,  for  the  rent  that  shall  accrue  for 
such  year,  is  not  defeated  by  a  sale  of  such  crop  or  any  portion  thereof 
by  the  tenant  to  a  person  who  has  notice  of  the  fact  of  the  tenancy,  and 
that  it  was  raised  on  the  demised  premises,  but  the  landlord  may  en- 
force his  lien  upon  such  crops  as  against  such  purchaser.     Ibid.  261. 

3.  What  will  constitute  notice  to  the  purchaser  of  the  crop  from  the 
tenant.     See  NOTICE,  3. 

Mechanic's  lien. 

4.  Proof  as  to  the  lots  on  which  the  lien  is  given.  Where  a  petition 
for  a  mechanic's  lien  showed  that  the  defendant,  at  the  time  of  mak- 
ing the  contract,  was  the  owner  of  certain  described  lots,  and  the  con- 
tract, which  was  made  a  part  of  the  petition,  showed  that  the  plain- 
tiff was  to  furnish  the  materials,  and  put  up  a  house  for  the  defend- 
ant on  his  lots  in  the  same  town,  without  describing  them,  and  the 
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petition  claimed  a  lien  upon  the  lots  described:  Held,  that  these 
averments  were  sutiicient  touuthorize  a  decree  for  a  lien  on  the  lots 
named;  and  tlie  answer  not  denying  such  ownership,  and  the  proof 
showing  the  completion  of  the  building  upon  the  lots  of  the  defend- 
ant, it  was  held,  that,  in  the  absence  of  proof  that  the  defendant  owned 
any  other  lots  in  the  town,  the  proof  was  sufficient  to  authorize  the 
decree  giving  a  lien  thereon,  especially  where  the  question  was  not 
raised  in  the  court  below.    Lombard  v.  Johnson  et  al.  599. 

5.  As  to  performance.  In  a  proceeding  to  enforce  a  mechanic's 
lien,  the  court  instructed  the  jury  that  if  they  found,  from  the  evi- 
dence,  that  the  plaintifls  had  done  the  work,  etc.,  substantially  as  re- 
quired by  the  contract,  they  should  find  for  the  plaintifls:  Held,  that 
there  was  no  error  in  the  instruction,  and  that,  as  the  contract  was 
made  a  part  of  the  petition,  the  instruction  was  not  in  viol.ation  of 
the  rule  that  a  party  must  recover  according  to  the  allegations  in  his 
bill.     Lombard  v.  Johnson  et  al.  599. 

6.  As  against  aprior  vendor's  lien  of  record.  Where  the  grantors 
of  land  reserved  a  lien  in  their  deed  on  the  premises  for  the  unpaid 
purchase  money,  and  after  the  recording  of  the  deed  other  parties 
erected  a  building  on  the  land  for  the  grantees,  and  obtained  a  decree 
for  a  mechanic's  lien,  subject  to  the  vendor's  lieu,  and  on  the  faith  of 
this  decree  the  complainant  purchased  the  notes  given  for  the  pur- 
chase  money,  and  filed  his  bill  to  enforce  the  vendor's  lien,  and  the 
court  decreed  in  favor  of  such  lien,  declaring  it  prior  to  the  mechan- 
ic's  lien,  and  ordered  a  sale  of  the  land :  Held,  that  the  decree  en- 
forcing the  vendor's  lien  was  proper,  and  that  those  holding  the  me- 
chanic's lien  were  concluded  by  the  decree  in  their  own  case  from 
disputing  the  priority  of  the  vendor's  lien;  that  the  deed  reserving 
the  lien  being  recorded  when  the  mechanics  made  their  contract, 
was  notice  to  them,  and  that  they  were  estopped  from  alleging  mis- 
takes in  their  own  proceedings,  after  the  complainant  bought  the 
notes  on  the  faith  of  their  decree.     Wood  et  al.  v.  Rawlings  et  al.  206. 

LIFE  ESTATE. 
With  power  to  convey  in  fee. 

And  herein,  of  a  conditional  life  estate.    See  CONVEYANCES,  2. 

LIMITATIONS. 

After  reversal. 

1.  When  the  statute  begins  to  run.  Under  the  statute  prohibiting 
any  further  action  in  a  cause  after  reversal  in  this  court,  unless  the 
transcript  of  the  final  order  is  filed  in  the  court  below  in  two  years 
from  the  time  of  making  such  order,  the  limitation  will  not  begin  to 
run  until  after  final  judgment  is  rendered  in  the  Supreme  Court.  It 
will  not  commence  from  the  adjournment  of  the  term  at  which  the 
cause  is  submitted.     Lane  et  al.  v.  The  People,  300. 
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LIQUIDATED  DAMAGES. 

As  DISTINGUISHED  FEOM  A  PENALTY. 

1.  The  question  whether  tlie  sum  named  in  an  agreement  to  secure 
performance  will  be  treated  as  liquidated  damages  or  as  a  penalty,  is 
to  be  determined  in  accordance  with  the  intention  of  the  contracting 
parties.     GobUe  v.  hinder,  157. 

2.  Where  the  parties  to  an  agreement  have  expressly  declared  the 
sum  to  be  intended  as  a  forfeiture  or  penalty,  and  no  other  intent  is 
to  be  collected  from  the  instrument,  it  will  generally  be  so  treated, 
and  the  recovery  will  be  limited  to  the  damages  sustained  by  the  breach 
of  the  covenant  it  was  to  secure.     Ibid.  157. 

3.  On  the  other  hand,  it  will  be  inferred  the  parties  intended  the 
sum  named,  as  liquidated  damages,  when  the  damages  arising  from 
the  breach  are  uncertain,  and  are  not  capable  of  being  ascertained  by 
any  satisfactory  and  known  rule,  or  where,  from  the  nature  of  the 
case  and  the  tenor  of  the  agreement,  it  is  apparent  the  damages  have 
already  been  the  subject  of  actual  and  fair  calculation  and  adjustment. 
Ibid.  157. 

4.  Where  the  agreement  is  in  the  altei-native  to  do  some  particular 
thing  or  pay  a  given  sum  of  money,  the  coml  will  hold  the  party 
failing,  to  have  had  his  election,  and  compel  him  to  pay  the  money 
Ibid.  157. 

5.  Where  a  written  contract  for  the  exchange  of  farms  provided 
that  in  case  either  party  failed  to  make  the  deed  in  exchange  at  the 
appointed  time,  such  party  would  "forfeit  and  pay  as  damages"  to  the 
other  the  sum  of  $1500:  Held^  that  in  view  of  the  nature  of  the  con- 
tract, the  diflBculty  of  proving  the  actual  damages,  and  from  the  words 
used,  the  sum  named  was  to  be  regarded  as  liquidated  damages,  and 
recoverable  on  a  breach  of  the  agreement.     Ibid.  157. 

MALICIOUS  MISCHIEF.    See  CRIMINAL  LAW,  13. 

MALICIOUS  PROSECUTION. 

Termination  op  prosecution. 

1.  In  order  to  maintain  an  action  for  malicious  prosecution,  it 
must  be  shown  that  the  alleged  malicious  prosecution  has  been  legally 
terminated.  Striking  the  cause  from  the  docket,  on  motion  of  the 
State's  attorney,  with  leave  to  reinstate  the  same,  is  not  a  legal  termi- 
nation of  the  prosecution.     Blalocky.  Randall,  324. 

MARRIED  WOMEN. 

Op  contracts  by  married  women. 

1.  Contracts  for  necessaries,  at  common  law.  The  husband  being 
bound  to  provide  necessaries  for  his  wife  and  infant  children  suitable 
to  their  condition  in  life,  the  wife,  while  living  with  her  husband,  by 
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MARRIED  WOMEN.  Of  contracts  by  marhted  "women.  Oontinued. 
the  common  law  can  not  bind  herself  by  contract  even  for  necessaries. 
Baumnn,  Admr.  v.  Street  et  al.  526. 

2.  Under  statute  of  18G1  wife  may  contract  respecting  her  aepa/i'ate 
property.  Where  the  njarriage  takes  place  after  the  passage  of  the 
Married  Woman's  act  of  1861,  and  the  wife  had  property,  whether 
real  or  personal,  belonging  to  her  at  tlie  time  of  the  marriage,  or  if, 
during  coverture,  she,  at  any  time  after  that  act  took  effect,  derives 
property  from  any  person  other  tlian  her  husband,  she,  in  either  case, 
will  be  entitled  to  hold,  possess  and  enjoy  the  same  as  though  she 
were  sole  and  unmarried,  and,  by  implication,  lias  the  legal  capacity 
to  contract  with  reference  to  and  for  the  benefit  of  such  separate  es- 
tate, and  such  contracts  are  enforceable  at  law.     Ibid.  526. 

3.  Of  contracts  not  in  respect  to  their  separate  property.  There 
doubtless  may  be  cases  when  the  wife  has  a  separate  estate  under  the 
act  of  1861,  and  her  contracts  are  not  in  relation  to  or  for  the  benetit 
of  such  estate,  that  although  such  contracts  would  not  fall  within  the 
implied  legal  capacity  conferred  by  the  statute,  yet  if  they  were  made 
for  her  own  personal  benetit,  upon  the  faith  and  credit  of  such  sepa- 
rate estate,  they  might  be  enforced  in  equity,  the  same  as  in  cases 
where  the  wife,  independently  of  the  statute,  had  a  separate  estate  in 
equity  under  a  settlement.     Ibid.  526. 

4.  Requisites  of  Mil  to  enforce  their  contracts  in  equity.  In  order  to 
show  a  case  b}'  bill  in  equity  to  enforce  a  contract  of  a  married  woman 
entered  into  prior  to  the  act  of  1874,  the  bill  must  distinctly  show  that 
she  held  a  separate  estate  under  such  circumstances  as  would  clothe 
her  with  the  right  to  hold,  possess  and  enjoy  it  as  though  she  were 
sole  and  unmarried,  under  the  statute  of  1861,  or  show  a  settlement 
giving  her  an  estate  in  equity  without  reference  to  any  statute, 
and  if  the  latter,  whether  the  settlement  specifies  the  mode  and  man- 
ner of  her  creating  a  charge  upon  it,  and  what  that  mode  is.  Ibid. 
526. 

Deed  by  married  "woman. 

5.  Whether  set  aside  for  undue  influence  of  her  husband.  Where  a 
married  woman  executed  a  deed  of  trust  upon  her  separate  property, 
to  secure  a  debt  of  lier  husband,  with  great  reluctance,  and  after  much 
importunity  from  the  latter,  and  many  threats  on  his  part  to  leave  her 
if  she  did  not  sign  it,  and  for  the  purpose  of  preserving  her  relations 
with  her  husband,  it  was  held,  that  it  could  not  be  said  to  have  been 
freely  and  voluntarily  executed ;  but  wliere  neither  the  trustee  nor  the 
person  whose  debt  was  thus  secured  were  parties  to  such  coercion, 
and  had  no  knowledge  whatever  of  it,  and  she  acknowledged  to  the 
officer  taking  the  acknowledgment,  separate  and  apart  from  her  hus- 
band, that  she  executed  the  same  freely,  etc.,  and  it  appeared  that  she 
■was  well  acquainted  with  its  contents,  and  never  made  known  the 
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facts  until  after  the  property  was  sold,  it  was  Tield^  that  it  could  not 
be  then  set  aside,  as  that  would  be  to  allow  her  to  perpetrate  wrong 
and  injustice  to  other  innocent  parties.  Marston  et  al.  v.  Brittenham, 
611. 

MASTER  AND  SERVANT. 

Respondeat  stiperior. 

1.  Injury  from  negligence  of  fellow-servant.  It  has  been  uniformly- 
held  by  this  court,  as  by  the  English  courts,  that  the  doctrine  of  re- 
spondeat superior  does  not  extend  to  the  case  of  an  injury  received  by 
one  servant  through  the  carelessness  or  negligence  of  another,  while 
both  are  engaged  in  the  business  of  the  principal,  if  the  latter  has 
taken  proper  care  to  engage  competent  servants  to  perform  the  duties 
assigned  them.  Toledo,  Wabash  and  Western  Railway  Co.  v.  Durkin, 
Admx.  395. 

2.  Servant  of  railroad  corporation  assumes  the  risks  incident  to  his 
employment.  When  a  person  enters  into  the  service  of  a  railroad  com- 
pany, he  thereby  undertakes  to  run  all  the  ordinary  risks  incident  to 
tiie  employment,  including  his  own  negligence  or  unskillfulness  and 
that  cf  his  fellow-servants  engaged  in  the  same  line  of  duty,  or  inci- 
dent thereto,  provided  such  other  servants  are  competent  to  discharge 
the  duties  assigned  them.     Ibid.  395. 

MEASURE  OF  DAMAGES. 

In  case  op  death  caused  by  negligence. 

1.  In  an  action  hj  the  personal  representative  of  one  killed  by  a 
railroad  train,  against  the  company,  to  recover  damages  for  the  kill- 
ing, the  court  instructed  the  jury,  in  case  they  found  the  defendant 
guilty,  to  assess  such  damages  as  they  believed  would  be  right :  Held, 
that  the  instruction  was  erroneous,  as  by  it  the  jury  were  at  liberty  to 
include  damages  for  mental  suffering  and  anguish  of  parents,  while 
the  statute  limits  the  damages  to  compensation  with  reference  to  the 
pecuniary  injuries  resulting  to  the  next  of  kin.  Chicago  and  Alton 
Bailroad  Co.  v.  Becker,  Admr.  25. 

In  suit  against  assignor  op  note. 

2.  In  a  suit  by  the  assignee  against  the  assignor  of  a  promissory 
note,  the  measure  of  damages  is  the  amount  paid  for  the  note  to  the 
assignor,  with  interest,  but  the  recovery  in  no  case  can  exceed  the 
amount  of  the  note  and  interest;  and  when  the  note  requires  the  maker 
to  pay  an  attorney's  fee,  in  case  of  suit,  the  assignor,  it  seems,  is  not 
liable  for  such  fee  in  a  suit  against  him.    Short  &  Co.  v.  Coffeen,  245. 

Exemplary  damages. 

3.  In  sxiit  for  selling  liquor  to  plaintiff  ^s  husband.  In  a  suit  by  a 
wife  against  a  part)-,  for  selling  liquor  to  her  husband,  to  recover 
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damages  for  an  alleged  injury  to  her  means  of  support,  where  the  evi- 
dence tended  to  show  that  the  defendant  endeavored  to  prevent  the 
husband  from  getting  liquor  at  his  place;  that  he  frequently  refused 
him,  and  instructed  his  clerk  to  refuse  him  liquor,  but  showed  that 
the  husband  procured  it  through  others,  concealing  his  name,  and 
there  was  no  attempt  to  show  how  or  in  what  manner  the  plaintiff's 
means  of  support  was  affected  by  defendant  selling  liquor  to  her  hus- 
band,  it  was  held,  that  there  was  no  foundation  laid  for  exemplary 
damages;  and  where  the  only  instruction  given  for  plaintiff  was  based 
upon  exemplary  damages,  which  resulted  in  a  verdict  of  $300  dam- 
ages, the  judgment  thereon  was  reversed.    Bates  v.  Davis,  222. 

Sale  op  rNTOxiCATiNO  liquors. 

4.  Measure  of  recovery  in  civil  action  against  seller  by  one  who  has 
taken  care  of  a  drunken  person,  or  a  person  who  has  received  injury  while 
dnink.     See  SPIRITUOUS  LIQUORS,  1,  2. 

Of  liquidated  damages — penalty. 

5.  Measure  of  recovery  in  respect  thereto.  See  LIQUIDATED  DAM- 
AGES, 2,  3,  5. 

MECHANIC'S  LIEN.     See  LIENS,  4,  5,  6. 

MISNOMER. 
Where  grantee  in  deed  is  described  by  wrong  name. 

In  whose  name  to  sue,  and  how  to  avoid  the  misnomer.  See  ABATE- 
MENT, 3;  PARTIES,  5,  6:  PLEADING,  1. 

Party  indicted  by  wrong  name.    See  ABATEMENT,  4. 

MISTAKE.  • 

Sufficiency  of  proof  thereof. 

1.  Effect  upon  rights  of  subsequent  incumbrancer.  As  against  a 
subsequent  incumbrancer,  the  admission  of  the  mortgagor  of  a  mis- 
take in  the  starting  point  of  the  boundaries  of  the  prior  mortgage  is 
not  sufficient  evidence.  To  affect  such  subsequent  incumbrancer's 
rights,  there  must  be  proof  of  the  mistake,  and  that  he  had  notice  of 
it  at  the  time  he  took  his  mortgage.    Russell  et  al.  v.  Ranson,  167. 

2.  In  this  case  a  party  gave  the  complainant  a  mortgage  on  a  lot 
described  by  metes  and  bounds,  and  as  commencing  "fifty  feet,  nine 
inches  and  thirty  feet  east  of  the  north-west  corner"  of  a  certain  quar- 
ter section  of  land,  being  tiie  same  description  as  in  the  mortgagor's 
deed  under  which  he  held  possession  of  the  premises,  commencing 
fifty  feet  nine  inches  south  and  thirty  feet  east  of  the  north-west  cor- 
ner of  the  quarter.  The  mortgage  was  duly  recorded,  and  the  mort- 
gagor subsequently  gave  a  second  mortgage  to  the  defendants  on  the 
lot  by  its  number  as  laid  off.  The  defendants,  in  their  answer,  admit- 
ted that  they  knew  the  first  mortgage  covered  part  of  the  lot  described 

43— 76th  III. 
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in  their  mortgage:    ^eW,  that  the   facts  were  sufficient  to  show  the 
mistake  and- charge  the   defendants  with  constructive  notice  of  that 
fact.    Bussell  et  al.  v.  Banson,  167. 
Correction,  as  against  subsequent  purchaser. 

3.  Where  a  mistake  was  made  in  tlie  description  of  land  in  a  con- 
veyance and  in  a  mortgage  given  to  secure  the  payment  of  money, 
and  possession  was  taken  of  the  land  intended  to  have  been  conveyed, 
and  upon  discovery  of  the  mistake  the  grantor  executed  a  conveyance 
for  the  land  actuallj"^  sold,  it  was  held,  that  the  mortgagee,  on  bill  to 
have  his  mortgage  corrected,  had  a  superior  equity  to  a  judgment 
creditor  who  had  notice  of  the  mistake  before  the  making  of  the 
second  deed,  and  who,  after  such  notice,  caused  his  execution  to  be 
levied  upon  the  land,  and  also  against  his  assignee,  who  procured  a 
sheriffs  deed.    Milmin.e  et  al.  v.  Burnham  et  al.  362. 

MORTGAGES. 
After  acquired  title. 

1.  In  trust  for  the  mortgagor.  Where  a  married  woman  conveyed 
land  owned  by  her,  to  A,  taking  back  notes  secured  by  mortgage  on 
the  land  for  the  purchase  money,  but  her  husband  did  not  unite  with 
her  in  the  deed  under  the  belief  it  was  not  necessary,  and  A  afterwards 
sold  to  the  defendant,  who  went  into  possession,  promising  to  pay 
the  nott'S  of  A,  and  gave  his  mortgage  on  the  premises  to  A  for  the 
balance  due  above  the  notes  of  A  outstanding,  and  the  defendant 
afterwai'ds,  on  learning  of  the  defect  in  his  title,  sent  his  son  to  pro- 
cure a  deed  from  the  original  vendor  and  her  husband,  which  they 
gave  to  remedy  the  defect,  but  the  son  took  the  deed  in  his  own 
name:  Held,  on  bill  by  the  assignee  of  the  first  notes  and  mortgage 
to  foreclose,  and  on  cross-bill  by  A  to  foreclose,  that  the  acquisition 
of  the  legal  title  in  the  manner  stated  presented  no  bar  to  the  fore- 
closure, and  that  the  title  claimed  by  the  son  was  subject  to  both  mort 
gages,  he  being  but  a  ti'ustee  for  his  father.  Hall  et  al.  v.  Sheer, 
Tompkins  <&  Go.  296. 

Chattel  mortgages. 

2.  WJien  title  becomes  vested  in  mortgagee.  It  is  well  settled  that 
upon  the  failure  of  the  mortgagor  to  perform  the  condition  of  the 
mortgage,  the  legal  title  to  the  chattel  mortgaged  becomes  vested 
absolutely  in  the  mortgagee.  Before  default  or  the  exercise  of  the 
right  to  take  possession  under  an  insecurity  clause  in  the  mortgage, 
the  general  property  is  not  in  the  mortgagee  so  as  to  draw  to  it  a  pos- 
session in  law.    Simmons  v.  Jenkins,  Admr.  479. 

3.  Bight  of  mortgagee  to  maintain  action  for  levying  execution  on 
chattels.  If  mortgaged  chattels  be  levied  upon  in  the  hands  of  the 
mortgagor  under  a  right  given  to  retain  possession  until  the  debt 
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secured  matures,  and  such  levy  be  before  default,  then,  whether  the 
morto-age  contains  the  insecurity  clause  or  not,  the  officer  is  not  a 
trespasser  iu  mailing  the  levy,  and  neither  the  action  of  trespass  nor 
replevin  in  the  cepit  will  lie  in  favor  of  the  mortgagee  for  such  act. 
Simmons  v.  JenJcins,  Admr.  479. 

4.  Where  a  mortgaue  contains  no  insecurity  clause,  and  tlie  debt 
matures  before  sale  under  the  officer's  writ,  or  where  the  mortgage 
contains  sucl)  clause,  and  the  property  is  levied  upon,  the  mortgagee 
ma}'  demand  the  iiropcrty  of  the  officer,  and,  on  refusal  to  surrender 
the  same,  maintain  trover  or  replevin  in  the  detinet  for  the  wrongful 
detention.    Ibid.  479. 

5.  Mortgagor's  interest  liable  to  execution.  A  mortgagor  in  posses- 
sion of  the  mortgaged  chattels  under  a  clause  in  the  mortgage  giving 
him  tlie  right  to  retain  possession  until  his  debt  matures,  has  such  a 
legal  interest  in  the  property  as  may  be  seized  under  execution,  and 
but  for  an  insecurity  clause  giving  the  mortgagee  the  right  to  reduce 
the  same  to  possession,  may  be  sold  under  execution  against  him. 
Ibid.  479. 

6.  Bights  of  mortgagee  in  case  of  intermixture.  Where  the  mort- 
gagor, without  the  knoicledge  or  consent  of  the  mortgagee,  intermixes 
the  goods  mortgaged  with  other  goods,  so  as  to  destroy  the  identity 
of  those  mortgaged,  the  lien  of  the  mortgagee  will  not  be  thereby 
destroyed.     Ibid.  479. 

7.  But  where  the  identity  of  the  mortgaged  goods  is  destroyed  by 
the  mortgagor  carrying  on  a  retail  business  with  the  same,  and  filling 
up  the  stock  with  others,  the  mortgagee  can  not  hold  the  substituted 
goods  unless  they  pass  into  his  hands  before  other  liens  attach,  and 
then  his  lien  will  be  onlj-  an  equitable  one  cognizable  in  a  court  of 
equity.     Ibid.  479. 

8.  Permitting  mortgagor  to  sell  at  retail.  If,  hy  any  arrangement, 
express  or  implied,  the  mortgagee  permits  the  mortgagor  to  continue 
in  the  sale  of  the  mortgaged  goods  at  retail  for  his  own  benefit,  the 
mortgage  will  be  unavailing  against  a  judgment  creditor  of  the 
mortgagor,  and  such  arrangement  or  permission  vcv^y  be  shown  by 
circumstances.     Ibid.  479. 

MUNICIPAL  BONDS. 

To  PROCURE  THE  LOCATION  OF  StATB    INSTITUTION. 

1.  The  act  of  April  19,  1869,  entitled  "An  act  to  authorize  cities 
and  towns  in  Southern  Illinois  to  issue  bonds  in  aid  of  the  Southern 
Illinois  University,"  taken  in  connection  with  the  charter  of  the  Uni- 
versity, which  makes  the  location  of  that  institution  to  depend  upon 
the  aid  and  inducements  which  may  be  offered  in  the  different  locali- 
ties,  is  not  liable  to  any  constitutional  objection,  although  such  legis- 
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lation  is  not  calculated  to  advance  the  credit  and  renown  of  the  State, 
and  in  the  judunient  of  the  court  is  unwise  and  impolitic.  Burr  et  al. 
V.  City  of  C'irbondale,  455. 

2.  And  where,  in  pursuance  of  an  act  of  the  legislature,  a  city  was 
also  authorize(3  to  srive  lands,  etc.,  to  aid  in  the  establishment  and 
foundation  of  a  university,  and  for  that  purpose  purchased  grounds, 
etc.,  and  submitted  to  vote  of  the  people  the  question  of  issuing  |30,- 
000  of  corporate  bonds  to  make  payment,  which  was  carried,  and  there 
appeared  no  fraud,  combination  or  oppression,  it  was  held,  that  these 
last  bonds  were  issued  for  a  corporate  purpose,  and  were  valid  obli- 
gations against  the  city.     Ibid.  455. 

Effect  op  irregularities. 

3.  Where  municipal  bonds  are  issued  in  the  exercise  of  a  power 
constitutionally  conferred,  thej^  will  be  binding  upon  the  municipal- 
ity, although  irregularities  may  have  occurred  in  the  form  of  the 
notice  of  election  and  the  like,  not  going  to  the  power.  The  acts  of 
such  bodies,  done  under  lawful  power  and  in  substantial  conformity 
to  the  power,  are  binding.  But  where  such  bonds  are  issued  under  a 
void  authority,  or  without  authority,  they  will  be  void,  into  whatever 
hands  they  may  come,  and  there  can  be  no  innocent  holders  of  them. 
Ibid.  455. 

4.  There  is  a  distinction  to  be  observed  between  the  want  of  power 
to  issue  municipal  bonds,  and  irregularities  in  the  exercise  of  the 
power,  the  latter  being  unavailing  against  bona  Jide  holders  without 
notice  of  the  irregularit}\     Ibid.  455. 

Of  bonds  given  to  fund  pre-existing  debts. 

5.  Where  the  legislature  authorized  the  Governor  to  deliver  up  to 
a  city  $100,000  of  its  bonds,  which  were  valid  obligations,  upon  the 
payment  of  $30,000,  and  the  city  to  raise  the  latter  sum,  under  the  act 
of  March  26,  1872,  entitled  "An  act  to  enable  counties,  cities,  towu- 
sliips,  school  districts  and  other  municipal  corporations  to  take  up 
and  cancel  outstanding  bonds  and  other  evidences  of  indebtedness, 
and  fund  the  same,"  issued  its  bonds  to  the  amount  of  $40,000,  which 
were  sold,  and  the  proceeds  paid  to  the  Grovernor,  it  was  held,  that  if 
the  action  of  the  legislatui'e  was  in  violation  of  section  23  of  article  4 
of  the  constitution,  the  city  would,  nevertheless,  be  liable  upon  the 
bonds  last  issued  by  it.     Ibid.  455, 

6.  Where  a  city  issued  $40,000  of  its  bonds  under  legislative  au- 
thority  and  upon  a  vote  of  its  legal  voters,  whereby  it  was  relieved 
from  the  payment  of  over  $100,000  of  its  prior  indebtedness,  it  was 
held,  that  the  bonds  last  issued  were  for  a  corporate  purpose.  Ibid 
455. 
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FOKFEITURE  OF  CITY  CHARTER. 

Inwhnt  proceeding  the  question  may  be  raised.  See  FORFEITURE,  1. 
Generally.     See  COKPOR.VTIONS,  2;  HIGHWAYS,  1.  2. 

MUNICIPAL  INDEBTEDNESS  IN  AID  OF  RAILROADS. 
Application  op  State  revenue  thereto. 

1.  Under  the  act  of  1869 — the  act  not  a  contract  between  the  State  and 
those  holding  such  indebtedness.  Tlie  act  of  April  16,  1869,  entitled 
"An  act  to  fund  and  pi-ovide  for  payins-  the  railroad  debts  of  counties, 
town.ships,  cities  and  towns,"  does  not  constitute  a  contract  between 
the  State  and  the  creditors  of  the  counties,  townships,  cities  and 
towns  intended  to  be  aided,  for  the  reason  that  the  constitution  of 
1848  prohibited  the  credit  of  the  State  from  bcins:  given  to  or  in  aid 
of  any  individual,  association  or  corporation.     Ramsey  v.  Hoeger,  433. 

2.  Repeal  of  act  of  1869  giving  State  taxes  to  municipalities  owing 
railroad  indebtedness.  Under  the  provisions  of  the  constitution  of 
1870.  and  the  revenue  law  in  force  July  1,  1873,  so  much  of  the  act 
of  1869  to  fund  and  provide  for  paying  railroad  debts  of  counties, 
townships,  cities  and  towns,  as  requires  the  State  revenue  to  be  col- 
lected  on  the  valuations  of  the  taxable  property  in  the  State  remain- 
ing, after  deducting  in  counties,  townships,  etc.,  which  hare  outstand- 
ing indebtedness  incurred  in  aid  of  the  construction  of  railroads,  the 
increased  valuation  of  the  taxable  property  over  that  of  the  j'car  1868, 
is  abrogated,  and  can  not  be  enforced.     Ibid.  433. 

Sec  TAXATION. 

MUNICIPAL  SUBSCRIPTION. 

Of  conditions  imposed. 

1.  After  a  vote  without  conditions.  Where  a  proposition  for  county 
subscription  to  a  railway  company  to  aid  in  building  a  road  from 
Quincy,  by  way  of  Payson  and  in  the  direction  of  Pittsfield,  in  Pike 
count}',  without  any  other  conditions,  was  carried  b}'  a  vote  of  the 
people,  and  it  appeared  that  the  railway  company,  by  its  charter,  was 
not  bound  to  locate  its  road  on  that  route,  but  had  a  large  discretion 
as  to  the  route  to  be  selected,  it  was  Jield,  that  the  board  of  supervisors, 
in  making  the  subscription,  had  the  right  to  impose  conditions  as  to 
the  permanent  location  of  the  road  upon  the  route  contemplated,  and 
to  make  the  delivery  of  the  county  bonds  to  depend  upon  the  same, 
and  that  the  company,  by  accepting  such  conditions,  was  bound  by 
them,  in  respect  to  its  rights  under  the  vote  and  subscription.  Alley 
et  al.  V.  Board  of  Supervisors  of  Adams  Co.  101. 

3.  Effect  of  non-observance  of  condition.  Where,  by  the  terms  of  a 
county's  subscription  in  aid  of  a  railway  company,  the  permanent 
location  of  the  road  by  a  certain  route  was  an  indispensable  prereqai- 


678  INDEX. 

MUNICIPAL  SUBSCRIPTION.  Of  conditions  imposed.  Continued. 
site  to  the  delivery  of  the  fii'st  ten  per  cent  of  the  county  bonds,  and 
the  company  repi'esented  and  certified  to  the  permanent  location  of 
its  road  as  it  was  contemplated  in  the  conditions  of  the  subscription, 
and  on  tlie  faith  of  it  obtained  ten  per  cent  of  the  bonds:  Held,  that 
this,  as  against  the  right  of  the  company  to  demand  the  remaining 
bonds,  would  be  taken  as  the  permanent  location  of  the  road,  and  i'f 
the  companj-  afterwards  relocated  its  road  upon  a  materiallj'^  different 
route,  it  could  have  no  claim  for  the  delivery  of  the  remaining  bonds, 
it  not  having  performed  the  coiuiiiions  on  which  the  subscription  was 
dependent.  Alley  et  al.  v.  Board  nf  Supervisors  of  Adams  Co.  101. 
Unconditional  subscription. 

3.  Fixes  rights  of  creditors  to  share  in  as  assets.  Where  the  county 
court  of  a  county  makes  an  unconditional  subscription  to  the  capital 
stock  of  a  railway  companj^  under  legal  authority,  the  contract  will 
be  complete,  and  the  creditors  of  the  companj-  may  rely  upon  it  for 
payment  of  their  debts  as  implicitly  as  upon  any  other  assets  of  the 
companj^  although  the  company  may  subsequently  abandon  all  pro. 
ceedings  under  its  charter  on  account  of  its  insolvency.  Morgan 
County  et  al.  v.  Thomas  et  al.  120. 

Equitable  assignment. 

4.  Rights  of  bona  fide  holder.  After  the  making  of  an  unconditional 
subscription  by  a  county  to  a  railway  company,  and  the  issue  of  its 
bonds  and  placing  them  in  the  hands  of  a  depositary,  the  company 
gave  an  order  for  $2000  of  them  to  a  bona  fide  creditor  in  payment  of 
his  debt,  who  transferred  his  order  to  a  third  person  purchasing  the 
same,  it  was  held  not  material  whether  the  delivery  to  the  depositary 
was  upon  conditions  or  not,  as  the  orders  operated  as  an  equitable 
assignment  of  $2000  of  the  subscription,  which  the  county  could  not 
disregard  after  notice  of  the  claim,  and  was  bound  to  pay  to  the  holder 
of  the  order,  because  its  subscription  was  unconditional.  If  the  bonds 
were  delivered  unconditionally  in  payment  of  the  subscription,  the 
holder  was  entitled  to  the  bonds  called  for  in  the  order,  from  the  de 
positary,  but  if  not  so  delivered,  the  county  was  still  bound  on  its 
subscription.    Ibid.  120. 

Right  to  transfer  to  another  company. 

5.  Where  a  railway  company,  to  whose  capital  stock  a  county  had 
made  an  absolute  and  unconditional  subscription  of  $50,000,  had 
its  franchise  and  road  sold  under  a  deed  of  trust,  and  abandoned  its 
organization,  becoming  insolvent,  and  the  franchise,  b}'  act  of  the  leg- 
islature, and  sale,  was  transferred  to  a  new  and  different  company, 
which  completed  the  road,  it  was  Tield,  that  the  county  had  no  power 
to  donate  and  deliver  a  portion  of  its  bonds,  issued  on  its  subscription, 
to  the  new  company  as  against  the  rights  of  creditors  of  the  old  com- 
pany, and  that  such  could  not  be  done  even  under  legislative  authority, 
as  they  were  trust  funds  for  the  payment  of  debts.     Ibid.  120. 
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Changing  terms  of  suBSCKiPTroN. 

6.  Power  of  president  of  company  to  consent  thereto.  The  pres- 
ident of  a  railway  company  has  no  authority,  by  virtue  of  his 
office,  to  consent  that  a  subscription  to  the  company,  which  is  abso- 
lute and  unconditional,  and  therefore  constituting  a  part  of  the  assets 
of  the  company',  shall  be  changed  so  as  to  become  conditional,  to  the 
prejudice  of  the  company  or  its  creditors.  The  president  migiit  bind 
himself,  and  so  might  the  creditors  or  stockholders  of  the  company 
bind  themselves,  to  treat  such  a  subscription  conditional  so  far  as 
their  respective  rights  are  involved.  Morgan  County  et  al.  v.  Thomas 
et  al.  120. 

Construction  of  an  order  in  rkspect  thereto. 

7.  Whether  the  delivery  is  conditional.  An  order  of  a  county  court 
for  the  issue  and  delivery  of  bonds  in  payment  of  a  subscription  to  a 
railway  company,  recited  that  the  president  of  the  company  had  cer- 
tified to  the  court  that  the  company  had  placed  their  road  under  con- 
tract, to  be  completed  by  a  given  day  from  a  point  iu  an  adjoining 
county  to  a  point  iu  the  county  of  the  court,  and  that  it  was  provided 
in  the  contract  for  construction  of  the  road,  that  the  bonds  of  such 
county  should  be  expended  for  work  done  in  that  county,  and  not 
elsewhere,  etc.,  and  being  satisfied,  etc.,  concluded:  "It  is,  therefore, 
ordered  that  there  be  delivered  to  the"  company  "the  amount  of  $50,- 
000  in  bonds  of  this  county  of  this  date:"  Held,  that  such  order  was 
not  qualified  with  any  conditions  that  the  bonds  should  be  expended 
in  constructing  that  part  of  the  road  in  the  county.     Ibid.  120. 

NATURALIZATION. 
In  the  coxjnty  courts.    See  ELECTION,  8. 

NEGLIGENCE. 

Must  be  proximate  cause  of  injury. 

1.  It  is  a  principle  of  jurisprudence,  under  both  the  civil  and 
common  law,  that,  to  entitle  a  party  to  recover  for  damages  alleged 
to  have  been  sustained  in  consequence  of  the  negligence  of  another, 
there  must  not  only  be  negligence  in  fact,  but  it  must  have  been 
the  proximate  cause  of  the  injury.  Chicago  and  Alton  Bail/road  Oo, 
V.  Becker,  Admr.  25. 

CONTRIBUTORT  NEGLIGENCE. 

2.  The  general  rule.  Based  upon  the  leading  and  governing  prin- 
ciple that  the  defendant's  negligence  must  he  the  proximate  cause  of 
the  injury,  is  the  common  law  rule,  tli;it,  although  there  was  negli 
gence  on  the  part  of  the  defendant,  yet,  if  there  was  also  intervening 
negligence  on  the  part  of  the  plaintiff",  but  for  which  latter  the  mis- 
fortune of  the  plaintiff  would  not  have  happened;  or,  if  the  plaintiff, 
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by  the  exercise  of  care  and  caution,  could  have  avoided  the  conse- 
quences of  the  defendant's  negligence,  and  he  fails  to  exercise  that 
care  and  caution,  he  can  not  recover.  Chicago  and  Alton  Railroad  Co. 
V.  Becker,  Admr.  25. 

3.  Subject  to  exceptions.  This  general  rule,  like  most  others,  admits 
of  exceptions  and  qualifications,  as,  for  instance,  where  the  party 
injured  might  have  avoided  injury  by  the  exercise  of  ordinary  care  and 
caution ;  but  when,  as  a  direct  and  immediate  result  of  the  defendant's 
negligence,  he  is  placed  in  a  position  of  compulsion  and  sudden  sur- 
prise, bereft  of  independent  moral  agency  and  opportunity  of  reflec- 
tion, the  law  will  not  hold  the  injured  party  responsible  for  contrib- 
utory negligence.     Ibid.  35. 

4.  There  must  be  a  causal  connection  between  the  plainti{i''s  neg- 
ligence  and  the  injury  to  relieve  the  defendant  from  liability  for  his 
negligence.  The  plaintiff,  as  a  general  rule,  must  be  a  person  to 
whom  the  alleged  contributory  negligence  is  imputable,  excluding, 
therefore,  persons  distracted  by  sudden  terror,  persons  of  i;nsound 
mind,  drunkards,  and  persons  who,  from  their  tender  age,  are  wanting 
in  the  requisite  capacity  to  exercise  discretion.     Ibid.  25. 

5.  Capacity  and  discretion  of  children  to  exercise  care,  a  question  of 
fact.    There  is  no  inflexible  rule  of  law  by  which  to  determine  the 

capacity  of  children  for  observing  and  avoiding  danger,  as  affecting 
the  question  of  contributory  negligence  in  case  of  an  injury  to  them, 
but  it  is  a  question  of  fact  in  each  case  for  the  jury,  to  be  determined 
from  the  facts  and  circumstances  in  evidence,  the  law  holding  them 
responsible  only  for  the  exercise  of  such  measure  of  capacity  and 
discretion  as  they  possess.     Ibid.  25. 

6.  The  rule  applied  in  particular  cases.  In  this  case,  the  deceased 
was  a  boy  of  the  age  of  six  or  seven  3'ears,  and  it  appeared  that  the 
defendant's  train,  which  ran  over  and  killed  him,  was  not  running  at 
an  unusual  rate  of  speed,  or  at  a  rate  prohibited  by  the  ordinance  of 
the  town;  that  the  whistle  was  sounded  at  the  proper  place,  and  a 
bell  kept  continuously  ringing  until  the  crossing  was  passed  where 
the  accident  occurred ;  that  the  deceased  heard  the  whistle,  and.  in 
company  with  two  other  boys,  started  for  the  cro.ssing;  that  the  other 
two  crossed  over  the  track,  and  the  deceased,  in  attempting  to  follow, 
when  the  engine  was  but  about  sixty  feet  from  him,  stumbled  and 
fell  upon  the  track,  and  that  those  in  charge  of  the  train  used  every 
exertion  to  check  the  train,  which  was  a  heavj'  freight  train,  but  could 
not  in  time  to  avoid  the  accident:  Held,  in  an  action  by  the  admin- 
istrator of  the  deceased  against  the  company  to  recover  damages  for 
the  killing,  that  a  recovery  by  the  plaintift'  could  not  be  sustained 
Ibid.  25. 
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1.  Where  the  plaintiif,  when  ncaring  a  railroad  crossing;  with  his 
wagon  and  team,  saw  an  advancing  train,  which  was  in  plain  view  for 
some  considerable  distance,  and,  supposing  he  could  cross  in  time, 
attempted  to  do  so,  and  when  he  found  he  could  not,  his  horses 
became  unmanageable  through  fright,  and  a  collision  occurred,  it 
was  held,  that,  owing  to  his  own  negligence,  he  could  not  recover  for 
the  injuries  received,  and  a  judgment  in  his  favor  was  reversed. 
Toledo,  Wabash  and  Wesf.eni  Railway  Co.  v.  Jones,  311. 

8.  Death  of  a  child  through  the  negligence  of  his  attendant.  In  a  case 
where  the  parents  of  a  boy  aged  about  nine  years,  intrusted  him  with 
a  neighbor,  and  the  two  latter,  in  the  neighbor's  wagon,  whih;  cross- 
ing a  railroad  track,  were  struck  by  a  passing  train,  going  at  its  ordi- 
nary  speed,  and  the  boy  killed,  and  the  proof  showed  that  the  train 
was  in  plain  view  for  a  considerable  distance  before  reaching  the 
crossing,  and  that  a  bell  was  rung  as  required  by  law,  and  where  a 
recovery  was  had  against  the  company  for  causing  the  death  of  the 
boy,  this  court  reversed  the  judgment,  holding  that  the  company  was 
not  responsible.  Toledo,  Wabash  and  Western  Railway  Co.  v.  Miller, 
278. 

Negligence  in  railkoads. 

9.  Injury  to  stock — ground  of  liability.  Where  a  railway  company 
is  under  no  statutory  liability  for  injury  to  stock  by  its  trains  by 
reason  of  its  road  not  having  been  fenced,  as,  when  the  road  has  not 
been  open  for  use  six  months,  the  only  ground  of  liabilitj-  will  be  that 
the  injury  might  have  been  avoided  by  the  exercise  of  ordinary  care 
and  prudence,  and  its  servants  in  charge  failed  to  exercise  such  care 
prudence.  Gilman,  Clinton  and  Springfield  Railroad  Co.  v.  Spencer, 
192. 

10.  Where  a  railway  company,  whose  road  had  not  been  in  opera- 
tion  six  months  before  an  accident,  was  sued  for  an  injury  to  plain- 
tiff's hogs,  the  court  instructed  the  jur}'  that,  if  they  believed,  from 
the  evidence,  that  the  hogs  w^ere  killed  by  defendant's  engine,  and 
that  defendant's  servants  failed  to  use  ordinary  care  to  prevent  the 
killing,  the  defendant  was  liable:  Held,  that  the  instruction  was 
erroneous,  as  excluding  the  necessary  element  that  the  injury  might 
have  been  avoided  by  the  exercise  of  ordinary  care  and  prudence,  and 
made  the  liability  depend  upon  not  attempting  to  prevent  the  injury 
whether  it  would  have  availed  or  not.     Ibid.  192. 

11.  Whether  injury  caused  by,  or  the  result  of  unavoidable  accident. 
Where  a  passenger  train  was  thrown  from  the  track  by  a  broken  rail 
on  the  outside  of  a  curve  in  the  road,  from  which  a  passenger  re- 
ceived a  severe  personal  injury,  and  was  found  outside  the  coach  in 
an  insensible  condition,  and  it  appeared  that  the  train  was  not 
running  at  an  unusual  or  dangerous  speed ;  that  the  track  was  kept 
in  good  repair,  and  had  just  been  carefully  inspected  and   no  defects 
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were  discoverable ;  that  everything  connected  with  the  train  was  in 
good  order,  and  it  was  managed  by  skillful  and  prudent  operatives, 
and  the  proof  seemed  to  show  that  the  passenger  jumped  out  of  the 
car  in  the  confusion,  while  if  he  had  remained  he  would  have  re- 
ceived no  serious  injury:  Held,  in  a  suit  by  the  passenger  against 
the  company  to  recover  damages,  that  the  injury  was  either  attribu- 
table to  the  plaintifi's  own  want  of  care,  or  to  one  of  those  accidents 
occurring  in  very  cold  weather,  which  no  skill  or  prudence  could 
foresee  and  guard  against,  and  that  he  could  not  recover.  Heazle  v. 
Indianapolis,  Bloomington  and  Western  Railway  Go.  501. 

12.  Degree  of  care  required  of  railroads.  In  a  suit  against  a  rail- 
way company  to  recover  for  personal  injury  to  a  passenger,  occa- 
sioned  by  a  train  being  thrown  from  the  track  in  consequence  of  a 
broken  rail,  the  court,  at  the  instance  of  the  plaintiff,  instructed  the 
jur3'  "that  the  throwing  of  the  train  from  the  track,  if  the}-  believe, 
from  the  evidence,  it  was  thrown  from  the  track,  and  that  plaintiff 
was  thereby  injured,  is  prima  /aa'a  evidence  of  negligence,  and  plain- 
tiff need  prove  nothing  more;  but  it  then  devolves  upon  the  defend- 
ant to  prove  that  the  injury  sued  for  was  occasioned  without  the  least 
negligence,  or  want  of  skill,  or  prudence,  or  vigilance  on  the  part  of 
defendant,  its  agents  or  servants:"  Held,  that  the  instruction  stated 
a  stricter  rule  of  liability,  and  imposed  a  higher  degree  of  careful- 
ness, than  the  law  warrants.     Ibid.  501. 

13.  Neglect  to  give  signals  at  road  crossings.  In  an  action  to  re- 
cover damages  against  a  railroad  company  for  injuries  received  at  a 
road  crossing  by  a  collision  with  plaintiff's  team,  it  is  error  to  in- 
struct the  jury  to  find  the  defendant  guilty  of  negligence  from  the 
mere  fact  that  a  bell  was  not  rung  or  whistle  sounded  as  required  by 
law,  regardless  of  the  consideration  whether  the  failure  contributed 
to  the  accident  or  not.  Toledo,  Wahash  and  Western  Railway  Gom- 
•pany  v.  Jones,  311. 

14.  The  omission  to  ring  a  bell  or  sound  a  whistle  at  a  road  cross- 
ing does  not  render  a  railroad  company  liable  for  injury  to  animals 
or  to  a  person,  unless  it  is  made  to  appear  the  warning  might  have 
prevented  the  injurj-.     Ibid.  311. 

15.  Degree  of  care  required  when  train  is  behind  time.  In  a  suit 
against  a  railroad  company  to  recover  for  injuries  sustained  by  a  col- 
lision with  its  train,  it  is  error  to  instruct  the  jurj^  that,  if  the  train 
was  behind  time,  a  higher  degree  of  care  on  the  part  of  the  company 
was  required  in  approaching  a  road  crossing.  Such  companies  are 
bound  at  all  times,  in  approaching  road  crossings,  to  observe  due 
care  and  caution.     Ibid.  311 
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16.  Plaintiff's  care  not  lessened  at  road  crossing  because  train  is  be- 
hind its  time.  There  is  nothing  which  can  relieve  a  person  from  the 
duty  of  using  due  care  and  caution  at  a  railroad  crossing  of  a  public 
highway.  Therefore  it  is  erroneous  to  instruct  the  jury,  in  a  suit  to 
recover  damages  for  injuries  received  at  such  crossings,  that  if  the 
train  inflicting  the  injur}-  was  behind  its  regular  time,  this  excused 
the  pbiintiff  from  using  the  same  care  and  caution  required  of  him 
had  the  train  been  on  time.  Toledo,  Wabasli  and  Western  Railway 
Co.  V.  Jones,  311. 

17.  Relative  duty  of  railroads  and  persons  tra/oeling  highways. 
Where  a  railroad  train,  and  a  person  traveling  the  highway  with  his 
wagon  and  team,  each  approaches  a  railroad  crossing  at  the  same 
time,  it  is  not  the  duty  of  the  company  to  stop  its  train,  but  it  is  the 
duty  of  the  traveler,  in  obedience  to  the  known  custom  of  the  coun- 
try, to  stop  his  team,  and  not  attempt  to  pass  in  front  of  the  advanc- 
ing train.     Ibid.  311. 

18.  Neglect  to  give  warning,  and  running  train  at  prohibited  rate 
of  speed.  In  an  action  against  a  railroad  companj'  to  recover  for 
the  killing  of  plaintiff's  cow  by  a  train  of  cars  in  an  incorporated 
town,  it  appeared  that  no  bell  was  rung  or  whistle  sounded,  and  that 
the  train  was  running  at  a  greater  rate  of  speed  than  allowed  by  ordi- 
nance of  the  town.  It  also  appeared  that  the  plaintiff^s  cow  was  run- 
ning at  large,  contrary  to  ordinance:  S>M,  that  a  verdict  in  favor  of 
the  plaintiff  was  authorized,  the  negligencec  of  the  plaintiff  in  allow- 
ing his  cow  to  run  at  large  being  slight  as  compared  with  that  of 
the  company,  which  was  gross,  and  in  violation  of  a  statute  law  as 
well  as  of  an  ordinance.  Indianapolis  and  8t.  Louis  Railroad  Co.  v. 
Peyton,  340. 

19.  Omission  to  ring  a  bell  or  sound  a  whistle — of  itself,  as  a  ground 
of  liability.  When  the  omission  to  ring  a  bell  or  sound  a  whistle  at 
a  road  crossing  appears  not  to  have  contributed  in  the  slightest  de- 
gree to  an  injury  or  accident  on  a  train  of  cars,  the  railroad  company 
operating  the  same  will  not  be  subjected  to  liability  in  a  civil  suit  for 
damages  in  consequence  of  such  omission.  Toledo,  Wabash  and 
Western  Railway  Co.  v.  Durkin,  Admx.  395. 

20.  Measure  of  care  required  in  crossirig  streets  in  cities  and  high- 
ways in  the  country.  No  obligation  rests  upon  a  railroad  company  to 
slacken  the  ordinary  speed  of  its  trains  before  reaching  a  highway 
crossing  in  an  open  level  country  where  persons  seldom  pass. 
Neither  the  law  nor  the  public  safetj'  demands  such  precautionary 
measures.  But  a  different  dutj'  is  imposed  in  crossing  a  street  or 
highway  in  a  city  or  village  where  persons  are  constantly  passing  and 
repassing.  Under  such  circumstances,  a  much  higher  degree  of  care 
is  necessary  to  insure  the  public  safely.  Toledo,  Wabash  and  Western 
Railway  Co.  v.  Miller,  278. 
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Injitry  from  negligence  of  FELLOW-SERVAUT. 

21.  Liability  of  tlie  common  master.  See  MASTER  AND  SER- 
VANT, 1,  2. 

NEGOTIABLE  INSTRUMENTS.    See  ASSIGNMENT. 

NEW  TRIALS. 
On  the  ground  op  surprise. 

1.  Wliere  a  motion  for  a  new  trial  was  based  on  the  ground  of  sur- 
prise, occasioned  by  the  testimony  of  a  witness,  it  was  held,  that  a  new 
trial  to  enable  the  party  to  discredit  the  witness  was  properly  denied. 
SlMe  V.  McGlure  et  al.  319. 

Newly  discoyered  evidence. 

2.  Where  the  newly  discovered  evidence  would  not  be  conclusive 
if  admitted,  and  the  case  was  pending  two  years  before  trial,  affording 
ample  opportunity  to  obtain  testimony,  a  new  trial  will  not  be  granted 
on  the  ground  of  the  discovery  of  such  new  testimony.  Edgmon  v. 
Ashelby,  161. 

Verdict  against  the  evidence. 

3.  W^here  the  evidence  of  the  parties  upon  the  controverted  points 
is  conflicting,  it  is  the  peculiar  province  of  the  jury  to  harmonize  and 
settle  the  conflicting  proof,  and  if  the  jury  have  been  properlj"-  in- 
structed, and  a  fair  trial  had,  a  new  trial  will  not  be  awarded,  unless 
there  is  a  clear  preponderance  of  the  evidence  against  the  verdict. 
Summers  v.  Stark,  208. 

4.  Where  there  is  considerable  contradictory  and  conflicting  testi- 
mon}'^  upon  the  disputed  questions  of  fact  in  a  case,  the  parties  them- 
selves being  the  principal  witnesses,  and  the  verdict  is  not  clearly 
against  the  preponderance  of  the  evidence,  and  the  jury  have  been 
properly  instructed,  this  court  seldom  interferes,  unless  it  appears  that 
injustice  has  been  done.    Edgmon  v.  Ashelby,  161. 

Finding  by  the  court. 

5.  On  the  facts.  Where  the  evidence  is  conflicting,  and  nearly  bal- 
anced, the  finding  of  the  court  below  upon  the  facts  will  be  regarded 
the  same  as  the  verdict  of  a  jury,  and  will  not  be  disturbed.  Toledo^ 
Wabash  and  Western  Railway  Co.  v.  Elliott  et  al.  67. 

Motion  for  new  trial. 

6.  Wliat  questions  arise  thereon.  See  PRACTICE  IN  THE  SU- 
PREME COURT,  3. 

NON-RESIDENT  DEFENDANTS. 
Publication  of  notice. 

1.  Where  the  record  of  a  proceeding  to  foreclose  a  mortgage,  in 
1822,  showed  that  the  court  ordered  publication  of  notice  to  the  de- 
fendants, having  found  them  to  be  non-residents,  and  the  court,  at  the 
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next  term,  in  its  dccrco.  found  that  notice  had  been  given,  as  required, 
to  the  defendants:  Held,  that,  in  a  collateral  proceedins:,  it  would  be 
presumed  that  the  notice  given  was  sufficient,  in  the  absence  of  proof 
to  the  contrary,  and  that  the  court  had  jurisdiction  of  the  persons  of 
the  defendants,  although  all  their  names  did  not  appear  in  the  orders 
and  decrees.     Logan  v.  Willi(i77is,  175. 

NOTARY  PUBLIC. 

CeKTIPIED  COPT  FROM  HIS  RECORD. 

As  evidence.     See  EVIDENCE,  11. 

NOTICE. 
What  will  constitute  notice. 

1.  Generally.  Whatever  is  notice  enough  to  excite  attention  and 
put  a  party  on  his  guard  and  call  for  inquiry,  is  notice  of  everything 
to  which  such  inquiry  might  have  led,  and  everj'  unusual  circum- 
stance  is  a  ground  of  suspicion,  and  prescribes  inquiiy.  Mussell et  al. 
V.  Hanson,  167. 

2.  It  is  the  common  doctrine,  that  what  is  sufficient  to  put  a  pur- 
chaser upon  inquiry,  is  good  notice  of  whatever  the  inquiry  would 
have  disclosed.     Watt  v.  Scofield,  261. 

3.  Facts  sufficient  to  charge  purchaser  of  crops  from  a  tenant  with 
notice  of  landloi'd's  lien.  Where  a  purchaser  of  corn  from  a  tenant 
knows  the  fact  of  the  tenancy,  and  that  his  vendor,  as  such  tenant, 
had  raised  the  corn  on  the  demised  premises,  this  will  be  notice  to 
him  of  any  lien  the  landlord  may  have  upon  the  same  for  unpaid  rent. 
Ibid.  261. 

Sale  under  deed  of  trust. 

4.  Whether  personal  notice  required.  Personal  notice  of  the  sale  of 
property  under  a  deed  of  trust  is  not  necessary  where  the  deed  itself 
does  not  so  require.  It  is  sufficient  that  notice  is  given  as  required 
by  the  deed.    Marston  et  al.  v.  Brittenham,  611. 

Op  notice  by  possession. 

5.  Character  of  possession  necessary  to  afford  notice.  The  possession 
of  land,  to  afford  notice  of  the  party's  rights,  must  be  as  open,  noto- 
rious  and  exclusive  as  is  required  to  constitute  adverse  possession 
under  the  limitation  laws,  but  it  is  not  necessary  that  it  should  have 
all  the  characteristics  of  an  adverse  possession.  Smith  v.  Heirt  of 
Jackson.,  254. 

6.  Possession  by  tenant  is  notice  of  landlord's  equities.  The  actual 
possession  of  land  by  a  tenant  is  constructive  notice  of  the  equities 
of  the  landlord  in  the  same,  especially  when  it  is  notorious  that  the 
tenant  is  paying  rent  to  the  landlord.     Ibid.  254. 
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7.  Wliere  the  owner  of  land,  to  secure  his  attorney  in  becoming 
his  bail  in  a  criminal  prosecution,  and  his  fees  and  expenses,  con- 
veyed the  same  by  an  absolute  deed,  which  was  recorded,  taking  back 
a  defeasance,  and  the  owner  appeared  and  kept  the  grantee  harmless 
as  bail,  and  afterwards  paid  him  his  fees  and  expenses,  and  the  attor- 
ney sold  and  conveyed  the  land  to  another,  who  claimed  to  he  an 
innocent  purchaser,  it  was  held,  on  bill  to  have  the  deeds  canceled, 
that  the  actual  occupancy  of  the  land  by  the  owner's  tenant  at  the 
time  of  the  second  conveyance,  was  constructive  notice  to  the  pur- 
chaser of  the  original  grantee's  equities,  and  that  the  conveyances 
were  properly  set  aside.    Smith  v.  Heirs  of  Jackson^  254. 

Injury  from  defective  sidewalk. 

8.  Of  notice  to  the  municipal  authorities  to  fkc  the  liability.  See 
CORPORATIONS,  2. 

Vendor's  lien. 

9.  When  reserved  in  the  deed,  and  that  put  upon  record — notice  to 
subsequent  incumbrancers.    See  LIENS,  6. 

Mistake  in  prior  mortgage. 

10.  Notice  thereof  to  subsequent  incumbrancer.    See  MISTAKE,  3. 

Notice  to  non-resident  defendants. 

11.  By  publication.    See  NON-RESIDENT  DEPENDANTS,  1. 

Assessment  op  property  for  taxation. 

12.  Bp  State  Board  of  Equalization — notice  not  required.  See  TAX- 
ATION, 18. 

NUISANCES. 

What  constitutes  a  nuisance. 

1.  Any  business,  however  lawful,  which  causes  annoyances  that 
materially  interfere  with  the  ordinary  comfort,  physically,  of  human 
existence,  is  a  nuisance  that  should  be  restrained;  and  smoke,  noise 
and  bad  odors,  even  when  not  injurious  to  health,  may  render  a 
dwelling  so  uncomfortable  as  to  drive  from  it  any  one  not  compelled 
by  poverty  to  remain.  The  discomfort  must  be  physical,  not  such  as 
depends  upon  taste  or  imagination.  But  whatever  is  offensive  phys- 
ically to  the  senses,  and  by  such  offensiveness  makes  life  uncomfort- 
able, is  a  nuisance.     Wahle  v.  Reinbach,  322. 

2.  Privies  are  regarded  as  prima  facie  nuisances,  and,  although 
indispensable  in  connection  with  the  use  of  property  for  the  ordinary 
purposes  of  habitation,  yet  if  they  are  built  or  allowed  to  remain  in 
such  a  condition  as  to  annoy  others  in  the  proper  enjoyment  of  their 
property,  by  reason  of  either  the  noisome  smells  that  arise  therefrom 
or  by  the  escape  of  filthy  matter  therefrom  upon  the  premises  of 
another,  or  so  as  to  corrupt  the  water  of  a  well  or  spring,  they  are 
nuisances  in  fact.     Ibid.  322. 
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Remedy  in  respect  thereto. 

3.  Whether  in  equity  or  at  law.  A  court  of  equity  will  always  ac 
with  reluctance  in  abating  a  nuisance,  and  seldom  until  it  has  been 
found  to  be  such  by  a  jury.  But  where  the  injury  resulting  from  the 
nuisance  is  in  its  nature  irreparable,  as,  when  loss  of  health,  loss  of 
trade,  destruction  of  the  means  of  subsistence,  or  permanent  ruin  to 
personal  property  will  ensue,  from  the  wrongful  act  or  erection,  courts 
of  equity  will  interfere  by  injunction.     Wahle  v.  Reinbach,  322. 

4.  Preventing  the  creation  of  nuisance.  A  court  of  equity  will  not, 
in  general,  interfere  until  an  actual  nuisance  has  been  committed; 
but  it  may,  by  virtue  of  its  jurisdiction  to  restrain  acts  which,  when 
completed,  will  result  in  a  ground  of  action,  interfere  before  any 
actual  nuisance  has  been  committed,  where  it  is  satisfied  that  the 
act  complained  of  will  inevitably  result  in  a  nuisance.     Ibid.  322. 

Irkeparable  injury  defined. 

5.  By  irreparable  injury  is  not  meant  such  injury  as  is  beyond  the 
possibility  of  repair,  or  beyond  possible  compensation  in  damages, 
or  necessaril}^  great  injury  or  great  damage,  but  that  species  of  injury, 
whether  great  or  small,  that  ought  not  to  be  submitted  to  on  the  one 
hand  or  inflicted  on  the  other;  and  because  it  is  so  large  on  the  one 
hand  or  so  small  on  the  other,  and  of  such  constant  and  frequent 
recurrence  that  no  fair  or  reasonable  redress  can  be  had  therefor  in 
a  court  of  law.     Ibid.  322. 

6.  Facts  of  this  case.  Where  a  defendant  was  about  erecting  a 
privy  on  his  own  lot,  about  eight  feet  from  the  dwelling  house  and 
cellar,  and  within  twenty  feet  of  the  well  of  the  complainant,  it  was 
held,  that  a  bill  for  an  injunction  to  restrain  the  completion  of  the 
same  would  lie,  there  being  no  adequate  remedy  at  law  for  the  injury 
that  would  result  therefrom  to  the  complainant.     Ibid.  322. 

OFFICES  AND  OFFICERS. 

Op  the  office  op  county  collector. 

1.  Not  distinct  from  that  of  county  treasurer  or  sheriff.  Under  the 
constitution  and  laws  of  this  State  there  is  no  such  an  officer  as  county 
collector.  In  counties  under  township  organization  the  county  treas- 
urer, and  in  all  other  counties  the  sherifl',  is  required  by  law  to  collect 
the  revenue,  and  as  such  is  sometimes  designated  as  collector;  but 
this  creates  no  new  office — it  only  imposes  new  and  additional  duties 
on  the  part  of  the  treasurer  or  sheriff.  Kilgore  v.  The  People,  use,  etc., 
5-4S. 

2.  The  offices  of  sherifl"  and  collector  in  counties  not  under  town- 
ship organization  are  not  separate  and  distinct  offices  within  the 
meaning  of  the  constitutional  provision  requiring  the  county  board 
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OFFICES  AND  OFFICERS. 
Op  the  office  of  county  collector.     Oontinued. 

to  fix  the  compensatiou,  and  therefore  when  the  sherififs  compensa. 
tiou  is  fixed  at  $2000,  it  includes  also  his  compensation  as  collector. 
Broadwell  et  al.  v.  The  People,  use  of  Morgan  Go.  554. 

Compensation  op  coctnty  collectors. 

3.  Under  acts  of  1871  and  1873,  and  as  fixed  hy  county  boards.  See 
FEES  AND  SALARIES. 

OFFICIAL  BONDS. 
Additional  collector's  bond. 

1.  When  it  rmty  he  required.  Where,  after  the  filing  of  a  county- 
collector's  bond  for  the  collection  of  the  ordinary  revenue,  such  offi. 
cer  was  required  to  collect  an  additional  tax,  the  board  of  supervisors 
may  lawfully  require  the  giving  of  an  additional  bond  in  a  penalty 
double  the  tax  to  be  collected  by  him.  Goons  et  al.  v.  The  People, 
383. 

Requisites  op  collector's  bond. 

2.  Of  the  misdescription  of  the  tax  in  respect  to  the  year.  Where  a 
special  bond  given  by  a  collector  in  respect  to  a  special  bounty  tax 
required  the  collector  to  perform  the  duty  of  collector  of  such  tax  for 
the  year  1864,  when,  in  trutli,  there  was  no  such  tax  levied  for  that 
year,  but  for  the  year  1865,  and  for  that  year  only :  Held,  that  the  year 
1864  might  be  properly  rejected  as  surplusage,  as  such  tax  was  levied 
for  one  year  only.     Ibid.  888. 

3.  Describing  the  collector  as  "collector  of  the  bounty  tax"  in  a 
special  bond  given  to  secure  the  performance  of  his  duty  in  respect 
to  such  tax,  will  not  vitiate  the  bond,  as  the  law  makes  him  the  col- 
lector  of  all  the  taxes.     Ibid.  383. 

Good  as  a  common  law  obligation. 

4.  Estoppel.  Where  an  oflScer  gives  a  bond,  under  which  he  is 
allowed  to  receive  moneys,  make  sale  of  land  for  taxes,  and  receive 
commissions,  he  and  his  securities  will  be  estopped  from  denying  the 
validity  of  such  bond  when  sued  for  a  breach  of  its  condition.  It 
will  be  obligatory  as  a  common  law  undertaking,  unless  prohibited 
by  statute  or  opposed  to  public  policy.     Ibid.  383. 

Upon  which  op  two  bonds  liable. 

5.  In  case  of  re-election.  Where  taxes  were  collected  by  a  collector, 
and  orders  taken  up  during  his  first  term  of  office,  and  he  failed  to 
make  a  report  of  his  acts  and  to  make  settlement  with  the  board  of 
supervisors  when  required  by  law  before  the  expiration  of  his  term, 
and  he  was  re-elected,  and  in  a  suit  upon  his  bond,  given  during  the 
first  term,  it  was  contended  that  the  sureties  on  the  last  bond  given 
by  him  were  liable,  as  it  would  be  presumed  he  paid  over  the  funds 
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to  himself,  as  his  own  successor:  Held,  that  the  sureties  in  the  first 
bond  were  liable,  for  the  reason  that  the  collector  failed  to  make  a 
report  and  surrender  up  the  orders  taken  by  him,  and  to  settle  with 
the  county  board  when  required  by  law.  Coons  et  al.  v.  The  People, 
383. 

Proof  necessary  to  a  recovery. 

6.  In  suit  on  collector's  bond — lohether  necessa/ry  to  prove  the  levy  of 
the  tax.  In  a  suit  upon  a  collector's  special  bond  given  to  secure  the 
collection,  etc.,  of  a  bounty  tax,  there  was  no  proof  of  any  order  levy- 
ing such  tax,  but  the  bond  admitted  that  there  was  such  a  tax  to  be 
collected,  and  during  the  trial  no  question  was  made  that  there  was 
such  a  levy,  but  it  was  conceded  by  the  line  of  defense:  Held,  that  the 
order  levj-ing  such  tax  under  such  circumstances  was  not  necessary 
to  a  recovery,  upon  the  bond,  of  the  taxes  shown  to  have  been  collected 
by  him.    Ibid.  383. 

7.  Proof  of  conversion  of  moneys  not  necessa/ry.  "Where  an  officer 
who  has  collected  revenue  refuses  to  pay  over  the  same  on  a  proper 
demand,  or  neglects  to  make  settlement  with  the  county  board  when 
required  by  law,  he  must,  when  sued  for  the  same,  show  what  lie  has 
done  with  it;  and  in  such  a  case  no  other  proof  of  a  conversion  is 
necessary  to  authorize  a  recovery  upon  his  bond.     Ibid.  383. 

ORDINANCE. 

Proof  op  publication. 

How  made.    See- EVIDENCE,  15. 

PARENT  AND  CHILD. 
Custody  of  chiijjiien  in  case  of  divorck. 

1.  Good  of  child  the  primary  object.  In  disposing  of  the  custody 
of  children,  the  primary  object  should  be  the  good  of  the  children, 
and  where  the  child  has  arrived  at  an  age  to  choose  for  itself,  the  court 
will  not  take  it  from  one  parent  and  give  it  to  another  against  its 
wishes.    Hewitt  v.  Long,  399; 

2.  Ground  of  father's  superior  right  at  common  laio.  The  father's 
paramount  right  to  the  custody  of  his  child  by  the  common  law, 
springs  from  his  obligation  to  provide  for  its  maintenance.  Where 
he  is  fully  discharged  from  that  obligation  by  decree  of  court  grant- 
ing his  wife  a  divorce,  his  common  law  right  to  the  custody  of  his 
child  must  necessarily  yield  to  the  discretionaiy  power  over  the  sub- 
ject vested  by  the  statute  in  the  court.     Ibid.  399. 

3.  Conclusiveness  of  finding  in  decree.  "Where  a  divorce  is  granted 
to  a  wife  for  the  misconduct  of  the  husband,  on  a  subsequent  appli« 
«ation  to  modify  the  decree  giving  the  mother  the  custody  of  their 

44 — 76th  III. 
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child,  the  father  will  be  conclusively  estopped  from  alleging  anj-  facta 
inconsistent  with  those  found  in  the  decree  of  divorce.     Hewitt  v. 
Long,  399. 

4.  To  whom  the  custody  of  child  given  in  this  case.  Where  the  father 
wilfully  deserted  his  wife  before  the  birth  of  their  daughter,  without 
cause,  went  to  another  State,  and  when  the  child  was  fourteen  years  of 
age,  sought  to  have  the  decree  giving  the  child  to  her  mother  on  di- 
vorce modified,  and  her  custody  given  to  him,  so  that  he  might  take 
her  out  of  the  State  among  total  strangers,  and  thus  deprive  the  mother, 
the  unoffending  party,  of  her  society,  and  it  appeared  that  the  child 
did  not  want  to  be  taken  from  her  mother,  who  was  devotedly  at- 
tached to  her,  and  was  shown  to  be  an  amiable  and  respectable  per- 
son, and  to  have  done  her  duty  by  the  child,  and  was  able  to  give  her 
a  good  education  and  properly  care  for  her,  it  was  held,  that  a  decree 
giving  the  child  to  the  father  thus  situated,  although  wealthy,  could 
not  be  sustained,  and  the  same  was  reversed,  and  the  petition  of  the 
father  dismissed.     Ibid.  399. 

PARTIES. 
In  suit  on  promissory  note. 

1.  Payee  in  possession  may  sue  notwithstanding  indorsement.  The 
payee  of  a  promissory  note  may,  although  he  has  written  an  assign- 
ment  on  the  back  of  it,  maintain  an  action  thereon  in  his  own  name. 
The  possession  of  the  note  in  such  case  is  prima  facie  evidence  that 
he  is  the  bona  fide  holder  of  it,  and  he  may  strike  out  any  assignment 
written  upon  it  by  him.    Best  v.  The  Nokomis  National  Bank,  608. 

2.  Assignment  for  collection  does  not  pass  the  legal  title.  Where  an 
assignment  by  the  payee  upon  a  bill  or  draft  is  shown  to  have  been 
for  collection  merely,  and  for  no  other  purpose,  it  will  not  transfer  the 
title  so  as  to  defeat  an  action  thereon  in  the  name  of  the  payee.  Ibid. 
608. 

In  action  against  carrier. 

3.  When  consignee  may  stie.  When  goods  are  consigned  without 
reservation  on  the  part  of  the  consignor,  the  legal  presumption  is  that 
the  consignee  is  the  owner,  and  in  case  of  a  loss,  an  action  against 
the  carrier  is  properly  brought  by  the  consignee.  Merchants'  Dispatch 
Co.  V.  Smith  et  al.  542. 

In  proceeding  to  enforce  mechanic's  lien. 

4.  Who  may  sue.  Where  a  contract  for  the  building  of  a  house  and 
the  furnishing  of  the  materials  therefor  was  made  in  the  name  of  one 
partner,  but  for  the  benefit  of  both,  and  both  performed  the  labor  and 
furnished  materials,  it  was  held,  that  a  petition  to  enforce  a  mechanic's 
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lien  was  properly  brouirlit  in  the  name  of  both  partners,   notwith- 
standing the  written  contract  was  made  with  one  only,  the  rnles  of 
equity  governing  in  sucli  a  case.     Lombard  v.  Johnson  et  al.  599. 
Grantee  in  dked  described  by  wrong  name. 

5.  //(  ichat  name  to  sue.  The  fact  that  one  of  the  grantees  or  mort- 
gagees in  a  deed  or  mortgage  is  described  by  a  wrong  name,  will  not 
invest  such  party  with  the  right  to  sue  in  a  fictitious  name;  and  if  he 
sues,  not  in  his  real  name,  but  in  the  name  as  stated  in  the  deed,  the 
grantor  or  mortgagor  will  not  be  estopped  from  pleading  the  misno- 
mer in  abatement.    Pinckard  v.  Milmine  et  al.  453. 

6.  Where  a  contract  or  deed  is  executed  to  a  party  by  a  wrong 
name,  he  must,  nevertheless,  sue  in  his  proper  name,  and  may  aver  in 
his  declaration  that  the  defendant  made  the  deed  or  contract  to  him 
b}^  the  name  mentioned  therein.     Ibid.  453. 

PLEADING. 
Of  the  declaration. 

1.  Misnomer  may  be  avoided  by  averment  and  proof.  Where  a  con- 
tract or  deed  is  executed  to  a  party  by  a  wrong  name,  he  must,  never- 
theless,  sue  in  his  proper  name,  and  may  aver  in  his  declaration  that 
the  defendant  made  the  deed  or  contract  to  him  by  the  name  mentioned 
therein.     Ibid.  453. 

2.  When  oonsideration  must  be  stated.  In  declaring  upon  a  con- 
tract not  under  seal,  and  not  being  a  bill  of  exchange  or  promissory 
note,  implying  a  consideration,  it  is  necessar}^  to  expressly  state  the 
particular  consideration  upon  which  it  is  founded.  Indianapolis, 
Bloomington  and  Western  Railway  Co.  v.  Rhodes,  285. 

3.  In  an  action  against  a  city  for  injury  from  defective  sidewalk.  In 
an  action  on  the  case  by  a  party  against  a  citj'.  to  recover  damages 
for  personal  injuries  caused  by  defects  in  the  sidewalks  of  the  citj', 
if  the  declaration  describes  the  locus  as  a  street  of  the  city  known  as 
Jeft'erson  street,  it  will  be  sufficiently  specific  on  general  demurrer. 
Gity  of  Springfield  v.  Doyle,  202. 

Pleas — their  requisites. 

4.  Must  answer  all  it  professes.  A  plea  must  contain  a  good  answer 
to  all  it  professes  to  answer.  When  it  is  in  bar  of  the  whole  action 
and  its  matter  is  but  an  answer  to  a  part  of  the  cause  of  action,  it  is 
bad  on  demurrer.    Hatfield  v.  Cheaney,  488. 

Recoupment. 

5.  A  claim  for  recoupment  is  properly  set  up,  under  the  statute,  by 
special  plea.     Watermnn  v.  Clark  et  al.  428. 

Plea  op  release  of  errors. 

6.  Its  requisites.   See  PRACTICE  IN  THE  SUPREME  COURT,  6. 
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PLEADING.     Continued. 

Averment  questioning  verity  of  record. 

7.  It  is  a  maxim  in  law  that  there  can  be  no  averment  in  pleading 
against  the  validity  of  a  record,  although  there  may  be  against  its 
operation.  Therefore,  pleas  to  a  scire  facias  upon  a  recognizance, 
which  attempt  to  question  the  verity  of  the  record,  are  bad  on  demur- 
rer.     Welboi'n  et  al.  v.  The  People,  516. 

Pleading  over. 

8  Waiver  of  demurrer  thereby.  If  the  court  errs  in  sustaining  a 
demurrer  to  a  plea,  the  error  will  be  cured  if  the  plaintiflF  subse- 
quently files  a  replication  thereto,  and  no  evidence  proper  under  the 
plea  is  excluded  on  the  trial.     Grist  et  al.  v.  Wray,  204. 

Abolishing  distinction  between  trespass  and  case. 

9.  Effect  of.  the  statute  in  that  regard.  The  statute  abolishing  the 
distinction  between  the  actions  of  trespass  and  case,  does  away  with 
the  technical  distinction  only,  but  does  not  aiiect  the  substantial 
rights  and  liabilities  of  the  parties,  so  as  to  operate  to  give  any  other 
remedy  for  acts  done  than  before  existed.    Blalock  v.  Randall,  224. 

Of  admissions  by  the  pleadings. 

10.  And  by  failing  to  reply  to  a  plea.     See  EVIDENCE,  6,  7. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Must  correspond.  A  party  can  not  make  out  one  case  by  his  bill 
and  another  by  his  proofs,  but  they  must  correspond  to  entitle  him 
to  relief  in  a  court  of  equity.     Tuck  v.  Downing,  71. 

2.  Consideration  must  he  proved  as  laid.  In  a  case  where  it  is 
necessaiy  to  state  a  consideration  in  the  declaration,  if  it  be  not 
proved  on  the  trial  as  alleged,  the  variance  will  be  fatal,  if  taken 
advantage  of  on  the  trial ;  and  if  no  legally  sufficient  consideration  be 
shown  by  the  evidence,  a  necessary  element  of  the  cause  of  action 
will  be  wanting,  and  no  recovery  can  be  had.  Indianapolis,  Bloom- 
ington  and  Western  Railway  Go.  v.  Rhodes,  285. 

3.  In  a  suit  against  a  railway  company,  for  a  breach  of  a  simple  con- 
tract to  make  culverts  and  fences  along  its  right  of  way,  the  declara- 
tion alleged  two  considerations:  a  waiver  by  plaintiff  of  a  right  of 
appeal  from  the  assessment  of  damages  for  right  of  way,  and  plaintiff's 
agreement  to  convey  the  right  of  way  by  deed.  The  plaintiff  testified 
that  he  did  not  agree  to  give  a  deed,  and  that  nothing  was  said  about 
one,  and  the  proof  failed  to  show  that  anything  was  said  about  waiv 
ing  any  right  of  appeal,  and  no  proceedings  were  shown  to  condemn 
the  land,  so  as  to  show  there  was  any  right  of  appeal :  Held,  that  no 
recovery  could  be  had  upon  the  contract,  for  the  want  of  proof  of  a 
sufficient  consideration.     Ibid.  285. 
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4.  Orovnd  of  action  not  stater!  in  declaration.  Where,  in  an  action 
against  a  railroad  company,  to  recover-  for  injuries  recei'red  at  a  pub- 
lic road  crossing  by  a  collision  of  tiie  train  with  plaintitl''s  wagon 
and  team,  the  declaration  allegeii  that  the  company  neglected  to  keep 
the  crossing  in  repair,  Ilierc  being  no  averment  that  the  condition  of 
the  crossing  contributed  to  the  injury,  but  the  gravamen  of  the  action 
was  the  neglect  to  give  the  statutory  signal  or  warning  before  reach- 
ing the  crossing,  and  neglect  in  not  slackening  the  speed  of  the  train: 
Held,  that  evidence  of  the  condition  of  the  crossing  was  not  admissi- 
ble.    Toledo,  Wahash  and  Western  Railway  Co.  v.  Jones,  311. 

5.  In  suit  against  railroad — running  at  a,  rute  of  speed  prohibited 
by  ordinance.     In  a  suit  against  a  railroad  company,  to  recover  for 

■  the  killing  of  an  animal  within  the  limits  of  an  incorporated  town, 
on  the  ground  of  an  allegeii  violation  of  an  ordinance  of  the  town  by 
the  company,  in  running  its  train  at  a  prohibited  rate  of  speed,  it  is 
indispensable  to  a  recovery  that  the  plaintiff  should  prove  that  the 
ordinance  was  in  force  at  the  time  of  the  alleged  accident.  Chicago 
and  Alton  Railroad  Co.  v.  Engle,  317. 

EVLDKNCE  UNDER  GENERAL  ISSUE. 

6.  In  an  action  on  the  case.  Under  the  plea  of  not  guilty,  in  an 
action  on  the  case,  the  defendant  may  not  only  put  the  plaintiff  upon 
proof  of  the  whole  charge  contained  in  the  declaration,  but  ma\'  also 
give  in  evidence  any  justification  or  excuse.  City  of  Champaign  v. 
McMurray,  Trustee,  353. 

Proof  to  establish  plaintiff's  case. 

7.  In  an  action  on  the  case  for  an  injury  to  premises,  tlie  declaration 
alleged  in  the  first  count  that  the  premises,  at  the  time  of  the  injury, 
were  in  the  possession  of  tenants,  and  that  the  plaintiff,  as  trustee, 
had  the  reversion  thereof,  and  in  the  other  counts  alleged  that  the 
plantifl",  as  trustee,  was  in  the  possession  thereof.  The  defendant  filed 
the  general  issue:  ^eM,  that  it  was  incumbent  on  the  plaintiff  to 
prove  either  a  legal  title  or  an  actual  possession  of  the  property. 
Ibid.  353. 

Under  a  plea  of  failure  of  consideration. 

8.  Parol  evidence  allowed.     See  EVIDENCE,  3,  4. 
In  action  on  collector's  bond. 

9.  What  proof  required  to  authorize  a  recovery.  See  OFFICIAL 
BONDS,  6,  7. 

Admissions  by  the  pleadings. 

10.  And  by  failing  to  reply  to  a  plea.     See  EVIDENCE,  6,  7. 

POSSESSION. 
When  actual  possession  required. 

1.  To  maintain  suit  for  injury.  Where  possession  of  land  is  re- 
lied on  for  any  legal  purpose,  in  the  absence  of  paper  title,  It  must  be 
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an  actual,  and  not  a  constructive,  possession.     City  of  Champaign  "7. 
McMurray,  Trustee,  353. 
Of  notice  by  possession.     See  NOTICE,  5,  6,  7. 

PRACTICE. 
Affidavit  of  merits  by  defendant. 

1.  Of  the  affiidavit  of  the  plaintiff.  The  affidavit  required  under  sec- 
tion 36  of  the  Practice  Act  of  1872  to  be  filed  with  the  declaration,  to 
entitle  the  plaiutitis  to  judgment  by  default  unless  the  defendant  will 
file  an  affidavit  that  he  has  a  defense,  etc.,  with  his  pleas,  maj'  prop- 
erly be  made  by  one  of  several  plaintiflFs,  and  will  be  sufficient  if, 
in  connection  with  the  declaration,  it  shows  the  nature  of  the  cause 
of  action.     Haggard  Bros.  v.  Smith  et  al.  507. 

Time  within  which  to  take  certain  objections. 

2.  Objection  to  evidence.  If  a  recognizance  is  variant  from  that  de- 
scribed in  the  scire  facias,  the  defendant  must  make  the  objection  at 
the  time  it  is  offered  in  evidence.  If  the  objection  is  not  urged  in  the 
circuit  court,  it  can  not  be  in  tliis  court.  Welborn  et  al.  v.  The  People, 
516. 

3.  Aji  objection  to  evidence,  on  the  ground  of  variance,  should  be 
made  when  the  same  is  oflFered.  If  this  is  not  done,  the  question  can 
not  be  raised  in  this  court.    Lane  et  al.  v.  The  People.,  300. 

Giving  jury  memorandum  op  calculation. 

4.  It  is  not  correct  practice  to  permit  a  witness,  who  makes  acom> 
putation  of  the  sum  due  on  a  note,  to  place  a  memorandum  of  the 
result  on  the  note  itself  to  goto  the  jury.  The  testimony  of  witnesses 
in  open  court  should  go  to  the  jury  orally,  and  not  by  means  of  mem- 
oranda.   Hatfield  v.  Cheaney,  488. 

Preserving  excluded  evidence. 

5.  In  order  to  assign  error  thereon.  See  PRACTICE  IN  THE  SU- 
PREME  COURT,  2. 

Death  of  party  plaintiff. 

6.  Before  suit  brought— how  to  be  pleads.    See  ABATEMENT,  L 
Striking  criminal  cause  from  docket. 

7.  With  leave  to  reiu state— effect  thereof.    See  CRIMINAL  LAW,  24. 

Sending  process  to  foreign  county.    See  PROCESS,  1. 

PRACTICE  IN  THE  SUPREME  COURT. 

Assignment  of  error. 

1.  Necessity  thereof.  When  the  refusal  of  instructions  is  not  as- 
signed for  error,  thej-  will  not  be  considered  by  this  court,  although 
the  record  shows  their  refusal  and  an  exception  taken  to  such  refusaL 
Indianapolis,  Bloomington  and  Western  Railway  Co.  v.  Rhodes,  285. 
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ASSIGKING  ERROR  FOR    EXCLX'DING   EVIDENCE. 

2.  The  excluded  evidence  must  be  preserved.  No  error  can  be  assigned 
upon  the  exclusion  of  a  deposition  when  it  is  not  contained  in  the 
record  brought  to  this  court,  so  that  it  can  be  seen  whether  the  testi- 
mony  was  material.     Stnith  v.  Heirs  of  Jackson,  254. 

Motion  for  a  new  trial. 

3.  What  questions  will  arise  thereon.  Under  an  assignment  of  error 
for  refusing  a  motion  for  a  new  trial,  the  question  whether  the  evi- 
dence  is  suflBcient  to  sustain  the  verdict  is  properly  raised.  Indiana^-' 
olis,  Bloomingtori  and  Western  Railway  Co.  v.  Rhodes,  285. 

Release  of  errors. 

4.  What  will  so  operate.  When  a  party  accepts  the  benefits  of  a 
decree,  he  can  not,  afterwards,  prosecute  a  writ  of  error  to  reverse  it. 
Such  act  operates  as  an  estoppel,  and  may  be  treated  as  a  release  of 
errors.  And  any  act  by  a  party  which  would  render  it  fraudulent  to 
reverse  a  decree,  may  be  relied  on  as  a  release  of  errors.  Corwin  et  al. 
V.  Shoup,  246. 

5.  So,  where  the  lands  of  minors  were  sold  under  proceedings  for 
partition,  and  the  minors,  after  coming  of  age,  settled  with  their  guar- 
dian and  received  their  share  of  the  proceeds  of  the  sale,  this  was 
held  suflacient  to  bar  them  from  prosecuting  a  writ  of  error  to  reverse 
the  decree  in  the  partition  suit.     Ibid.  246. 

PliEA  of  release  of  ERRORS. 

6.  Its  requisites.  A  plea  to  a  writ  of  error  which  simply  avers  that 
the  errors  were  released,  without  stating  in  what  manner,  or  whether 
by  deed,  by  parol,  or  by  acts  in  pais,  is  too  general.  It  should  state 
the  facts  that  are  relied  on  as  a  release  of  errors.     Ibid.  246. 

Remanding  a  cause. 

7.  Where  a  judgment  was  reversed,  and  it  appeared,  from  the 
agreed  statement  of  facts,  that  no  recovery  could  be  had,  the  cause 
was  not  remanded,  but  the  costs,  both  in  this  and  the  court  below, 
were  ordered  to  be  taxed  against  the  appellee,  who  was  also  the  plain- 
tiff  below.  Toledo,  Wabash  and  Western  Railway  Co.  v.  Dv/rkin,  Admx. 
395. 

Remittitur — costs. 

8.  Where  judgment  in  the  circuit  court  was  rendered  for  too  large 
a  sum  upon  a  promissor}-  note,  and  the  appellee,  tlie  plaintiff  below, 
on  appeal  to  this  court,  and  on  the  first  day  of  the  term,  entered  a  re- 
mittitur for  the  excess  above  the  true  amount,  the  judgment  was 
affirmed,  the  costs  in  this  court  being  taxed  against  tlie  appellee. 
Welsh  V.  Johnson,  295. 
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Error  will  not  always  reverse. 

9.  Admission  of  improper  testimony.    Although  improper  testimony 
'  may  have  been  admitted,  yet  when  it  appears,  from  the  verdict,  that 

the  jurj^  were  not  influenced  by  it,  and  no  injury  resulted  from  it& 
admission,  the  error  will  not  be  sufficient  to  justify  a  reversal.  Crist 
et  al.  V.  Wray,  204. 

10.  Where  a  deposition  taken  in  another  suit  was  permitted  to  be 
read  in  evidence  against  a  party's  objection,  and  it  did  not  appear 
that  its  admission  injured  the  party  objecting,  it  was  held  no  ground 
of  reversal.    Schweizer  v.  Tracy,  345. 

11.  Giving  improper  instructions.  Although  the  law  of  a  case  may 
not  be  accurately  stated  in  instructions  given  for  the  successful  party, 
yet,  if  the  law  is  clearly  and  forcibly  given  in  the  instructions  for  the 
other  party,  so  that  the  court  can  see  that  the  jury  were  not  misled  by 
the  faulty  instructions,  the  judgment  will  not  be  reversed.  Lodge  v. 
Gatz  &  Co.  273. 

PRESCRIPTION. 

What  is  the  subject  op  a  prescriptivb  bight. 

1.  A  prescription  can  not  be  for  anj'thing  which  can  not  be  raised 
by  grant;  for  the  law  allows  a  prescription  only  in  supply  of  the  loss 
of  a  grant,  and  therefore  every  prescription  presupposes  a  grant  to 
have  been  made.     City  of  Quincy  v.  Jones  et  al.  231. 

2.  As  an  incorporated  town  or  city  holds  the  title  to  its  streets  and 
alleys  for  the  use  of  the  public,  and  have  no  rightful  authority  to 
grant  them  for  any  purpose  inconsistent  with  the  public  use,  it  fol- 
lows that  an  individual  can  not  acquire  a  prescriptive  right  therein 
for  any  private  use.     Ibid.  231. 

3.  The  doctrine  seems  well  settled  that  an  adverse  right  to  an  ease- 
ment can  not  grow  out  of  a  mere  permissive  enjoyment  for  any  length 
of  time.     Ibid.  231. 

PRESUMPTIONS. 
Op  law  and  pact. 

1.  In  support  of  verdict,  not  in  opposition  to  record.  Where  a  bill 
of  exceptions  purports  to  contain  all  the  evidence,  this  court  can  not 
presume  other  testimony  was  given  to  support  the  verdict.  Such  pre- 
sumptions are  indulged  only  when  the  bill  of  exceptions  does  not 
state  that  it  contains  all  the  evidence.  Chicago  and  Alton  Railroad 
Co.  V.  Becker,  Admr.  25. 

2.  Presumption  as  to  right  of  alien  born  person  to  vote — in  ease  of  a 
contested  election.    See  ELECTIONS,  1. 

3.  As  to  knowledge  of  facts  by  ward  on  settlement  with  his  guardian.. 
See  GUARDIAN  AND  WARD,  1. 
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4.  As  to  the  extent  of  the  effect  of  a  statute  upon  the  common  law.  See 
COMMON  LAW,  1. 

5.  As  to  parties  being  in  court  by  publication  of  notice.  See  NON- 
RESIDENT DEFENDANTS,  1. 

PROCESS. 

Sekding  process  to  foreign  cottnty. 

1.  By  irhat  Imc  governed.  Where  a  suit  was  brought  before  the 
Practice  Act  of  1872  took  effect,  the  law  in  force  at  the  time  the  suit 
was  brought  was  held  to  govern  as  to  the  right  to  send  summons  to 
another  county  for  service.    Funk  v.  Ironmonger,  506. 

2.  Of  a  plea,  in  abatement  in  respect  thereto — its  requisites.  See 
ABATEMENT,  2. 

PUBLICATION  OF  NOTICE. 

Against  non-resident  dependants. 

In  chancery.     See  NON-RESIDENT  DEFENDANTS,  1. 

PURCHASERS. 
Who  regarded  as  an  innocent  ptirchaser. 

1.  Of  an  attaching  creditor  of  a  fraudulent  vendee.  See  FRAUD, 
9,10. 

Purchaser  with  notice. 

2.  Purchaser  of  crop  from  a  tenant  with  notice  of  landlord's  lien. 
See  LIENS,  2. 

Purchaser  op  certificate  of  purchase. 

3.  Protected  against  prior  agreement  to  extend  time  for  redemption 
of  which  he  had  no  notice.     See  REDEMPTION,  3. 

Purchaser  from  fraudulent  vendee. 

4.  Of  his  rigJits  as  against  tJie  vendor.    See  FRAUD,  8. 

Mistake  in  a  prior  mortgage. 

5.  Effect  thereof  on  rights  of  subsequent  incumbrancer.  See  MI& 
TAKE,  3. 

RAILROADS. 
Op  a  new  incorporation. 

1.  Or  whether  a  reorganization  of  a  former  company.  Where  an  act 
of  the  legislature  provided  that  the  trustees  in  a  deed  of  trust  given 
by  a  railway  company  upon  its  franchise,  road  and  property  con- 
nected therewith,  and  the  cestuis  que  tnist  and  their  associates,  who 
should  thereafter  purchase  at  the  sale  under  the  deed  of  trust,  sliould 
be  incorporated  bj'  a  name  different  from  that  of  the  old  company, 
with  power  to  purchase  and  own  the  franchise  and  property  of  the 
old  company,  and  upon  such  purchase  should  be  invested  with  all 
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the  corporate  powers,  privileges,  etc.,  before  given  to  the  old  com- 
pany, but  did  not  give  the  stockholders  under  the  old  any  rights  in 
the  new  company,  or  require  the  latter  company  to  pay  the  debts  of 
the  former:  HeW^  that  the  effect  of  this  legislation  was  to  create  a 
new  and  distinct  corporation,  capable  of  purchasing,  owning  and 
using  that  which  was  conveyed  by  the  deed  of  trust,  and  was  not  a 
reorganization  of  the  old  companj^,  and  that  it  took  what  it  purchased 
subject  to  no  liens  or  claims  save  such,  if  any,  as  were  paramount  to 
the  deed  of  trust.    Morgan  County  et  al.  v,  Thomas  et  al.  120. 

Liability  to  new  duties. 

2.  Duty  to  make  approaches  and  crossings  over  new  streets.  Where, 
long  after  the  construction  of  a  railroad,  a  street  was  extended  so  as 
to  cross  the  same,  and  the  city  passed  an  ordinance  requiring  the 
railway  company  to  make  a  safe  and  proper  crossing  by  grading  the 
approaches  of  the  street  at  the  crossing,  there  being  nothing  in  the 
charter  of  the  company  imposing  such  dut}^  or  anj'  such  duty  imposed 
by  any  general  law  in  force  at  the  time  the  company  was  created: 
Held,  that  the  company  was  not  liable  to  this  new  burden  any  further 
than  might  have  been  required  of  an  individual,  and  that,  as  the 
whole  burden  was  sought  to  be  placed  upon  the  company  without 
regard  to  benefits,  the  ordinance  was  in  violation  of  the  constitution, 
and  could  not  create  any  liability  upon  the  company,  and  that  the 
legislature  itself  could  not  impose  such  burden  without  making 
compensation.  Illinois  Central  Railroad  Co.  v.  City  of  Bloomingtoriy 
447. 

Unjust  discrimination. 

3.  Rebate  on  freight.  Where  a  shipper  of  grain  at  customary  rates 
of  freight,  by  contract  with  the  railroad  company  became  entitled  to 
a  rebate  on  the  price  of  carrying,  it  was  held,  such  contract  was  not 
in  violation  of  the  statute  to  prevent  unjust  discriminations  in  charges 
by  railroad  carriers.  Toledo,  Wabash  and  Western  Railway  Co.  v. 
Elliott  et  al.  67. 

President  of  railway  company. 

4.  Of  his  power  to  consent  to  change  of  terms  of  municipal  subsorip' 
tion.     See  MUNICIPAL  SUBSCRIPTION,  6. 

Assets — municipal  subscription. 

5.  Rights  of  creditors.    See  MUNICIPAL  SUBSCRIPTION,  3. 

RATIFICATION. 

Unauthorized  acts  op  public  officers. 

1.  Where  public  officers  do  an  act  in  the  absence  of  any  power,  it 
is  void,  and  can  not  be  subsequently  ratified  or  made  valid  for  any 
purpose.    School  Directors  v.  Fogleman,  use,  etc.  189. 
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RECOGNIZANCE. 

When  it  may  be  taken  by  the  sheriff. 

1.  The  pdwer  of  a  sheriff  to  take  a  recognizance  from  a  persoa 
who  is  indicted,  is  not  limited  to  the  time  of  making  the  arrest,  but 
he  may  take  tlie  same  at  any  time  after  he  has  committed  such  persoa 
to  jail.     Welbom  et  al.  v.  TAe  People,  516. 

Scire  facias  issues  without  special  order. 

2.  No  order  of  court  is  necessary  for  the  issuing  of  an  alias  scire 
facias  upon  a  forfeited  recognizance.     It  is  made  the  duty  of  the 

clerk  to  issue  a  scire  facias  upon  the  order  of  the  court  declaring  a 
forfeiture.    Lane  et  al.  v.  The  People,  300. 

RECOUPMENT. 

Must  arise  out  op  the  contract  sued  upon. 

1.  Where  the  plaintiff  sold  land  for  the  defendant,  agreeing  to  take 
security  for  the  first  payment  of  $3000  on  other  land  of  the  value  of 
$6000,  and  afterwards  the  defendant  sold  to  the  same  purchaser  cer- 
tain personal  property,  for  the  sum  of  $2500,  and  directed  the  plaintiff 
to  take  mortgage  on  the  purchaser's  farm,  then  valued  at  $11,200,  for 
both  payments,  and  record  the  same,  and  the  plaintiff  did  take  such, 
mortgage,  but,  through  his  neglect,  it  was  not  recorded  until  after 
liens  to  the  extent  of  $1179.50  had  attached  to  the  mortgaged  premises, 
which  the  defendant,  after  foreclosure  of  his  mortgage,  was  compelled 
to  discharge  by  payment:  Held,  in  a  suit  by  the  plaintiff  to  recover 
the  compensation  agreed  upon  for  making  the  sale,  that  the  defendant 
could  not  recoup  the  damages  sustained  by  him  in  consequence  of 
the  neglect  to  record  the  mortgage,  as  the  same  did  not  arise  out  of 
the  contract  sought  to  be  enforced  by  the  plaintiff,  but  that  his  remedy 
should  be  sought  in  a  distinct  suit.    Evans  v.  Hughey,  115. 

2.  Recoupment  and  set-off  are  governed  by  different  principles. 
In  recoupment,  a  claim  originating  in  contract  may  be  set  up  against 
one  founded  in  tort,  and  vice  versa;  the  cross  demand  must  proceed 
from  the  same  subject  matter  as  the  plaintiff's  right  of  action,  and 
the  defendant  can  not,  as  in  the  case  of  a  set-off,  recover  any  excess 
in  his  favor.  It  can  only  be  used  to  mitigate  or  extinguish  damages. 
Waterman  v.  (Jlark  et  al.  428. 

3.  Need  not  arise  as  between  all  tlie  parties.  In  an  action  on  a 
promissorv  note  given  by  principal  and  surety  on  a  contract  of  the 
principal,  it  is  competent  to  recoup  the  damages  of  the  principal 
growing  out  of  the  contract,  to  the  same  extent  as  if  the  note  had 
been  given  by  the  principal,  and  he  alone  were  sued.    Ibid.  428. 

4.  Giving  a  note  with  knowledge  of  the  facts.  The  right  to  recoup 
is  not  barred  by  the  fact  that  the  damages  to  be  recouped  were  known 
to  the  party  executing  the  note.  While  the  note  is  an  admission  of 
the  amount  due,  and  evidence,  it  is  not  conclusive  of  a  settlement  or 
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RECOUPMENT. 

Must  arise  out  of  the  contract  sued  upon.    Continued. 

waiver  of  any  claim  for  damages,  especially  when  given  under  pro. 
test.     Waterman  v.  Clark  et  al.  428. 

SURETT  MAT  AVAIL  OP  IT. 

5.  Whatever  defense,  by  way  of  recoupment,  will  avail  the  princi- 
pal, is  also  available  to  the  surety.     Ibid.  428. 

Pleading. 

6.  A  claim  for  recoupment  is  properly  set  up  under  the  statute  hj 
special  plea.     Ibid.  428. 

REDEMPTION. 
Extending  time  for  redemption. 

1.  Of  an  agreement  in  respect  thereto.  Where  a  judgment  debtor, 
whose  land  had  been  sold  on  execution,  before  the  expiration  of  twelve 
months  from  the  date  of  the  sale  paid  the  holder  of  the  certificate  of 
purchase  a  small  portion  of  the  money  necessary  to  redeem,  the  lat. 
ter  giving  a  receipt  for  the  same,  to  apply  on  redemption  of  the  land: 
Held,  that  this  aftbrded  no  evidence  of  an  agreement  to  extend  the 
statutory  period  of  redemption,  but  the  fair  intendment  was,  that  it 
was  paid  on  a  redemption  to  be  made  within  the  time  allowed  by  law. 
Stevens  v.  Irwin  et  al.  604. 

2.  But  the  receipt  of  money  by  the  holder  of  the  certificate  of  pur- 
chase after  the  twelve  months  had  expired,  but  before  the  expiration  of 
fifteen  months,  the  time  for  taking  out  a  deed,  to  apply  on  the  redemp- 
tion,  would  seem  to  imply  that  further  time  was  given.  But  in  the 
absence  of  proof,  the  debtor  would  be  required  to  complete  the  re- 
demption before  the  fifteen  months  expired,  or  within  a  reasonable 
time  from  the  payment.     Ibid.  604. 

3.  As  against  an  innocent  purchaser.  Notwithstanding  there  may 
be  an  agreement  to  extend  the  time  for  redemption  of  land  sold  on 
execution,  beyond  fifteen  months  from  the  day  of  sale,  which  would 
be  enforced  as  between  the  parties  to  the  agreement,  yet,  if  the  certifi- 
cate of  purchase  is  sold  and  assigned  to  an  innocent  purchaser,  who 
has  no  notice  of  the  agreement,  and  who  pays  its  value,  he  will  take 
the  same  discharged  from  all  equities  in  favor  of  the  debtor  as  against 
the  assignor.     Ibid.  604. 

RELEASE    OP    ERRORS.      See    PRACTICE    IN    THE    SUPREME 
COURT,  4,  5. 

REMEDIES. 

For  breach  op  citt  ordinance. 

1.  In  a  suit  by  a  city  to  recover  the  penalty  fixed  by  ordinance,  for 
selling  liquors  contrary  to  the  terms  of  his  license,  it  is  no  defense 
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REMEDIES.    For  breach  of  city  ordinance.    Gontimied. 

that  the  defendant  is  liable  to  the  city  on  his  license  bond  for  the  same 
act,  the  ordinance  prescribing  that  the  penalties  thereby  imposed 
might  be  recovered  in  an  action  of  debt,  or  as  damages  in  a  suit  on 
the  bond.  The  fact  that  the  acts  complained  of  were  breaches  of  the 
bond,  makes  them  none  the  less  violations  of  the  ordinance.  Whalin 
V.  Gity  of  Macomh,  49. 
Forfeiture  op  city  charter. 

2.  In  lohat  proceeding  the  question  may  be  raised.  See  FORFEIT 
URE,  1. 

For  act  done  under  legal  process. 

3.  Remedy  in  case,  not  trespass.     See  TRESPASS,  1. 

In  favor  op  mortgagee  op  chattels. 

4.  Of  Ms  remedy  when  the  m.ortgaged  property  is  levied  on  under  exe- 
cution in  favor  of  another  creditor.     See  MORTGAGES,  3,  4. 

To  abate  or  prevent  a  nuisance. 

5.  Remedy— whether  at  law  or  in  chancery.    See  NUISANCES,  3,  4 

Contribution  between  co-sxtreties. 

6     Remedy  in  chancery.     See  CONTRIBUTION,  2. 
Where  one  aids  in  a  fraudulent  transaction. 

7.  Remedy  of  the  party  defrauded.     See  FRAUD,  18. 

Excessive  valuation  for  taxation. 

8.  Remedy  in  respect  thereto.    See  TAXATION,  19,  20. 

REMITTITUR. 

In  the  Supreme  Court. 

And  of  the  costs.    See  PRACTICE  IN  THE  SUPREME  COURT,  8. 

RENT. 

Whether  recoverable. 

1.  In  suit  on  appeal  bond  in  forcible  entry  and  detainer.  When  the 
appeal  bond  given  by  the  defendant  in  an  action  of  forcible  entry  and 
detainer  contains  no  clause  for  the  payment  of  rent,  as  required  by  the 
statute,  or  any  words  from  which  the  payment  of  rent  can  be  implied, 
no  recovery  of  rent  can  be  had  in  a  suit  upon  the  same.  Pitt  et  al.  v. 
Swea/ringen,  250. 

REPLEVIN. 
In  the  cepit. 

1.  When  the  action  will  lie.  To  sustain  the  action  of  replevin  for  a 
wrongful  taking  and  detaining  a  personal  chattel,  it  is  necessary  to 
show  that  the  defendant  wrongfully  took  it  from  the  actual  or  con- 
structive possession  of  the  plaintiti".    Simmons  v.  Jenkins,  Admr.  479. 
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RESCISSION  OF  CONTRACTS. 
For  fraud. 

Bights  of  a  vendor  as  against  a  fraudulent  vendee.  See  FRAUD ; 
CHANCERY,  2,  3. 

RESPONDEAT  SUPERIOR.     See  MASTER  AND  SERVANT,  1,  2. 

REVERSIONARY  INTEREST. 
Of  note  payable  to  the  wife. 

1.  In  lieu  of  dower,  and  of  which  she  was  to  ha/ve  the  interest  only. 
Where  the  husband,  his  wife  having  separate  property,  sold  his  land, 
the  wife  claiming  no  dower  or  homestead,  and  the  wife  refused  to 
execute  the  deed  unless  one  of  the  notes  of  $1000,  given  for  the  pur- 
chase  money,  was  made  payable  to  her,  which  was  done,  under  an 
agreement  that  she  was  to  have  the  interest  on  the  same  during  her 
life  for  support,  and  the  principal  sum  to  remain  the  property  of  the 
husband,  and  on  payment  of  the  note  the  wife  loaned  the  same,  taking 
the  note  and  securitj"-  of  the  borrower  in  her  name,  and  afterwards,  by 
will,  bequeathed  this  last  note  to  her  daughter  by  a  former  husband, 
it  was  held,  on  bill  by  the  husband,  filed  after  his  wife's  death  against 
the  executor  and  legatee,  for  the  surrender  of  the  note  to  him,  that  he 
was  entitled  to  the  relief  sought,  and  that  the  loaning  of  the  money 
by  the  wife,  and  taking  the  note  in  her  name,  did  not  change  or  affect 
his  right  to  the  same.    Alsop  v.  MeArthur,  Exr.  et  al.  20. 

REVOCATION. 
Right  to  revoke  a  license. 

For  failure  to  perform  conditions  subsequent.    See  LICENSE,  1. 

SALES. 

When  purchaser  entitled  to  possession. 

1.  Where  a  bill  of  sale  of  horses  acknowledged  the  receipt  of  $20, 
and  provided  for  the  payment  of  $255,  the  balance,  in  three  days  after 
its  date,  but  fixed  no  time  for  the  delivery  of  the  horses,  which  were 
left  with  the  seller:  Held,  that  it  did  not  show  a  sale  on  credit,  and 
that  the  seller  was  not  bound  to  deliver  possession  until  payment  was 
made  or  tendered.    Allen  et  al.  v.  Hartfield,  358. 

SCHOOLS  AND  SCHOOL  LANDS. 

Who  may  make  entry  of  school  lands. 

1.  Th^  act  of  1835,  in  relation  to  the  sale  of  school  lands  belonging 
to  certain  fractional  townships,  and  which  provided  that  any  person 
or  persons  living  upon  any  of  the  lands  in  Greene  county,  or  having 
improvements  thereon,  might  enter  the  same  at  their  apprai"sed  value, 
was  not  intended  to  apply  only  to  persons  living  on  or  having  im- 
provements on  the  same  at  the  passage  of  the  act,  but  applies   to 
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SCHOOLS  AND  SCHOOL  LANDS. 
Who  mat  make  entry  of  schooIj  lands.     Continued. 

persons  living  on  and  having  improved  the  same  when  it  is  appraised 
for  sale.     Gh/Uett  et  nl.  v.  Lippincott  et  al.  327. 

BTirLDING  school  HOUSE. 

2.  Vote  of  the  people  necessary.  Under  section  48  of  the  school 
law  of  1865,  it  is  unlawful  for  the  school  directors  to  build  a  school 
house  without  a  vote  of  the  people  of  the  district  on  the  question,  and 
if  they  do  so,  their  act  will  be  null  and  void,  and  their  orders  drawn 
on  the  township  treasurer  in  payment  for  building  the  same  will  be 
void  even  in  the  hands  of  an  assignee,  and  the  successors  of  such  di- 
rectors may  question  the  same.  School  Directors  v.  Fogelman,  use,  etc., 
189. 

3.  WTietJier  legalized  by  subsequent  acts.  Where  school  directors 
had  built  a  school  house  for  their  district,  without  any  vote  of  the 
people,  it  was  held,  that  the  levying  of  a  tax  to  defray  the  expenses, 
and  the  acceptance  of  the  building  and  teaching  school  therein,  could 
not  legalize  the  act  or  bind  the  tax-payers.  The  tax-payer  was  not 
bound  to  pay  such  tax.     Ibid.  189. 

School  directors. 

4.  Can  exercise  no  other  powers  than  those  expressly  granted,  oi 
such  as  may  be  necessary  to  carry  into  effect  a  granted  power.  Ibid. 
189. 

FORMTNG  NE"W  DISTRICTS. 

5.  The  trustees  of  schools  have  no  discretion  to  form,  or  refuse  to 
form,  a  new  district  when  it  embraces  at  least  five  families,  and  when 
the  law  is  complied  with  in  applying  for  the  formation  of  the  same, 
but  they  are  bound  to  give  effect  to  the  will  of  the  voters,  as  expressed 
in  their  petition,  and  if  they  refuse  to  grant  such  petition,  when  made 
according  to  law,  the  courts  will  compel  them,  by  mandamus,  to  do 
so.    Trustees  of  Schools  v.  The  People,  exrel.  Travis,  621 

SERVIENT  RIGHTS. 

As  BETWEEN  ADJACENT  OWNERS  OF  LANDS.      See   LAND. 

SPIRITUOUS  LIQUORS 

CrVTL  LIABILITY  OP  SELLER. 

1.  To  person  caring  for  intoxicated  pan^ty.  A  saloon-keeper  or  other 
person  who  sells  liquors  and  makes  another  drunk,  is  liable,  under 
the  act  of  1872,  in  the  first  place  to  pay  a  reasonable  sum  for  taking 
care  of  such  person  until  he  becomes  sober,  and  the  penalty  of  $2  a 
day  for  taking  care  of  him  after  he  becomes  sober,  if  his  drunkenness 
cause  him  to  become  sick,  or  he,  while  drunk,  and  in  consequence 
thereof,  injures  himself  so  as  to  require  others  to  care  for  him  on 
account  of  his  inability  to  do  so  for  himself.  Brannan  et  al.  v.  Adams, 
331. 


704  INDEX. 

SPIRITUOUS  LIQUORS.     Crra.  liability  of  seller.    Gontinued. 

2.  If  a  party  sells  another  liquor  that  makes  him  drunk,  and  while 
drunk  from  the  liquor  so  sold  him  and  in  consequence  of  his  intoxica- 
tion, falls  and  breaks  his  leg,  so  that  it  becomes  necessary  for  some 
one  to  take  care  of  him  until  he  recovers,  the  party  who  does  so  care 
for  him  will  be  entitled  to  recover  of  the  seller  of  the  liquor,  but  such 
recovery  will  be  limited  to  the  time  the  injured  person  is  unable  to 
take  care  of  himself.     Brannan  et  al.  v.  Adams,  331. 

3.  Whether  the  liquor  sold  was  the  cause  of  the  injury.  If  the  per- 
son intoxicated  had  recovered  from  the  elfects  of  the  liquor  sold  him 
by  the  defendant,  and  was  sober  at  the  time  of  breaking  his  leg,  or 
if  he  became  sober  and  then  got  drunk  on  liquor  procured  from  others 
before  the  accident,  then  the  defendant  will  not  be  liable.     Ibid.  331. 

4.  Evidence  on  the  question.  Where  it  did  not  appear  that  a  person 
receiving  an  injury  while  drunk,  at  five  or  six  o'clock  in  the  after- 
noon,  which  made  it  necessary  to  care  for  him,  had  drunk  at  the 
defendant's  saloon  after  ten  or  eleven  o'clock  in  the  forenoon  of  that 
daj',  it  was  held  error  to  refuse  proof  offered  b_y  the  defendant  to  show 
how  long  it  usually  requires  an  intoxicated  person  to  get  sober  when 
he  drinks  no  other  liquor.  Any  evidence  tending  to  show  that  the 
person  had  become  sober  before  the  accident,  or  was  made  drunk  by 
liquor  obtained  from  some  one  other  than  the  defendant,  is  admissible 
and  proper.     Ibid.  331. 

5.  Eoidence  as  to  what  it  loas  worth  to  care  for  disabled  party.  A  suit 
to  recover  for  taking  care  of  a  person  injured  while  drunk,  from  the 
party  selling  the  liquor  which  produced  the  intoxication,  is  a  penal 
action,  and  no  more  than  the  penalty  given  can  be  recovered,  and, 
therefore,  it  seems  that  evidence  of  what  it  was  worth  per  day  to  care 
for  such  person  after  he  became  sober,  is  improper.     Ibid.  331. 

6.  Act  construed — distinction  between  sale  and  gift  of  the  liquor.  The 
fourth  section  of  the  act  of  January  13,  1872,  relating  to  intoxicating 
liquors,  provides  only  for  the  penaltj'^  of  $2  per  day  for  taking  care 
of  one  disabled,  in  cases  where  the  liquor  that  produced  the  intoxica- 
tion is  sold.  It  has  provided  no  penalty  for  causing  intoxication  by 
giving  liquor  to  be  drunk.  It  is,  therefore,  error  for  the  court,  in  a 
suit  to  recover  the  penalty  given  for  taking  care  of  such  disabled 
person,  to  instruct  the  jury  tliat  they  may  find  for  the  plaintiff  if  the 
defendant  sold  or  gave  the  liquor  to  such  person.     Ibid.  331. 

Prosecutions  under  act  op  1872. 

7.  For  lale  of  spirituous  liquors.     See  CRIMINAL  LAW,  14  to  17. 

Selling  liquor  to  plaintiff's  husband 

8.  Of  exemplary  damages  in  respect  thereto.  See  MEASURE  OP 
DAMAGES,  3. 
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STATE  BOARD  OF  EQUALIZATION. 

POWBK  OF  THE  LEGISIiATtTRE  TO  CRKATK.      Bee  TAXATION,  25. 

STATUTES. 

Construction  op  statutes. 

1.  General  rule.  A  statute  should  be  so  construed  that  the  whole, 
if  possible,  shall  stand,  and  when  it  can  be  so  construed  and  applied 
as  to  avoid  a  conflict  with  the  constitution,  such  construction  must 
be  adopted.  Porter  et  al.  v.  Rockford,  Rock  Island  and  St.  Louis  Rail- 
road Co.  561. 

2.  W'Jien  directory  only.  Where  a  statute  specifies  the  time  within 
which  a  public  oflScer  is  to  perform  an  official  act  regarding  the 
rights  and  duties  of  others,  it  will  be  considered  as  directory  merely, 
unless  the  nature  of  the  act  to  be  performed  or  the  language  used  by 
the  legislature  shows  that  the  designation  of  the  time  was  intended  as 
a  limitation  of  the  power  of  the  officer.  Whalin  v.  City  of  Macomb, 
49. 

Statutes  construed. 

3.  Whether  directory,  m&rely  as  to  time  of  publishing  digest  of  city 
ordinances.  Where  the  charter  of  a  city  required  the  city  authorities 
to  publish  a  digest  of  its  ordinances  within  one  year  after  the  grant 
of  the  charter,  and  every  five  years  thereafter,  it  was  7ield,  in  a  suit  by 
the  city  for  the  violation  of  an  ordinance,  that  this  requirement  was 
only  directory,  and  a  neglect  to  observe  it  presented  no  ground  for 
defeating  a  recoverj\     Ibid.  49. 

Railroads — unjust  discriminations. 

4.  Contract  for  rebate  on  freight — not  in  violation  of  the  statute 
against  unjust  discriminations  in  charges  by  railroad  carriers.  See 
RAILROADS,  3. 

5.  Trial  of  causes  de  novo  on  appeals  to  county  and  circuit  courts, 
under  acts  of  1871  and  1874.  Gilkerson  v.  Scott,  509.  See  APPEALS 
AND  WRITS  OP  ERROR,  3,  4. 

6.  Appeal  bond  in  forcible  entry  and  detainer.  E fleet  of  act  of 
1865,  as  to  conditions  of  the  bond.  Pitt  et  al.  v.  Swearingeti,  250.  See 
APPEAL  BONDS,  1. 

7.  Abolishing  the  distinction  between  the  actions  of  trespass  and  case 
— effect  of  the  statute  in  that  regard.  Blalock  v.  Randall,  224.  See 
PLEADING,  9. 

8.  Abortion — act  of  1874  construed  in  Slattery  v.  Th^  People,  217. 
See  CRIMINAL  LAW,  10. 

9.  Fraudulent  use  of  cards — obtaining  property  th^eby.  Construc- 
tion of  sec.  100,  div.  1,  Criminal  Code  of  1874.  Blemer  v.  The 
People,  265.    See  CRIMINAL  LAW,  13. 

45— 76th  Ilt.. 
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10.  ScJiool  lands — who  may  make  entry  fh&reof^  under  act  of  1835. 
Ghillett  et  al.  v.  Lippincott  et  al,  327.  See  SCHOOLS  AND  SCHOOL 
LANDS,  1. 

11.  Selling  or  giving  of  spirituous  liquors — liability  under  act  of 
1872,  in  civil  action  by  one  who  has  taken  care  of  person  who  was  intox- 
icated. Brnnnan  et  al.  v.  Adams,  831.  See  SPIRITUOUS  LIQUORS,  1. 

12.  Tarnation  of  foreign  corporations — power  of  State  Board  of 
Equalization — construction  of  the  act  of  1872.  Western  Union  Tele- 
graph Go.  V.  Lieb  et  al.  172.     See  TAXATION,  29,  80. 

STREETS.     See  HIGHWAYS. 

SURETIES. 

StJBETIES  ON  OFFICIAL  BONDS. 

1.  Upon  which  of  two  bonds  liable  in  case  the  officer  is  re-elected. 
See  OFFICIAL  BONDS,  5. 

Recoupment. 

2.  Whatever  defense,  by  way  of  recoupment,  will  avail  the  princi- 
pal, is  also  available  to  the  surety.     Waterman  v.  Clark  et  al.  428. 

Contribution  as  between  co-sureties.    See  CONTRIBUTION,  1. 

SURVEYS. 
Of  the  permanent  survey  of  lands. 

1.  The  rule  in  establishing  disputed  lines.  Where  the  court,  on  a 
petition  for  the  appointment  of  a  commission  of  surveyors,  found  that 
there  was  a  dispute  as  to  a  part  of  a  section  line,  and  appointed  sur- 
veyors, and  ordered  them  to  "establish"  the  line  in  dispute:  Held,  that 
this  did  not  authorize  the  surveyors  to  establish  the  line  arbitrarily, 
without  regard  to  the  line  of  the  government  survey,  but  they  Mere 
to  find  and  establish  the  line  as  run  by  the  government.  Faucher  v. 
Tutewiller  et  al.  194. 

2.  Where  the  court  ordering  such  survey  described  the  disputed 
line,  which  was  a  section  line,  as  commencing  at  a  certain  corner  of 
a  quarter  and  ending  at  a  corner  of  another  quarter  section  of  land, 
it  was  held,  that  this  did  not  fix  the  line  for  the  surveyors,  as  they 
were  to  find  where  such  corners  were.  Under  such  order  the  survey, 
ors  were  at  liberty  to  survey  whatever  lines  might  be  necessary,  in 
order  to  find  and  establish  the  true  line  of  the  one  in  dispute.   Ibid.  194. 

SURVIVORSHIP. 
Conveyance  to  husband  and  wife. 

Hold  as  tenants  in  common,  without  right  of  survivorship.  See  HUS- 
BAND AND  WIFE,  1  to  4. 

TAXATION. 
Where  the  power  to  tax  bksidbb. 

1.  The  right  to  tax,  which,  from  necessity,  is  inherent  in  every 
government,  with   us   is  vested  in  the  legislature,  which  possesses 


INDEX.  707 

TAXATION.    Where  the  power  to  tax  resides.     Continued. 

plenary  power  over  the  subject,  except  so  fur  as  it  is  restricted  by  the 
constitution  of  the  State  or  that  of  the  United  States.  Porter  et  al. 
V.  Iiockfo7'(l,  Rock  Island  and  St.  Louis  Railroad  Co.  561. 

Taxation  of  corporations. 

2.  Of  the  manner  of  taxing  corporations.  Section  1,  article  9,  of 
the  new  constitution,  does  not  require  the  lejjislature,  in  provid- 
ing  for  the  ta.xation  of  corporations,  to  designate  tlie  precise  amount 
■which  each  corporation  sliall  pay,  and  that  this  sliall  be  the  same  on 
eacli  corporation,  without  regard  to  the  value  of  the  franchise  or  the 
privileges  enjoyed,  nor  that  such  taxation  shall  be  of  like  character 
with  that  which  may  be  imposed  on  inn-keepers,  and  others  pursu- 
ing the  particular  vocations  named.     Ibid.  561. 

3.  This  part  of  the  constitution  only  requires  that  corporations 
shall  be  taxed  in  such  manner  as  the  General  Assembly  shall,  from 
time  to  time,  direct  by  general  law,  a^d  the  only  uniformity  required 
is  as  to  the  class  upon  whicli  such  general  law  shall  operate.  Its  de- 
sign was,  to  enable  the  legislature  to  make  the  burthen  of  taxation 
proportionate,  b>  applj'ing  a  difterent  rule  to  corporations  and  the 
vocations  named  from  that  applied  to  individuals.     Ibid.  561. 

4.  It  is  therefore  discretionarj^  with  the  legislature  to  determine 
whetlier  corporations  shall  be  taxed  only  on  their  tangible  property, 
on  the  amount  of  their  capital  stock  paid  in,  on  the  amount  of  their 
gross  receipts,  or,  as  under  the  act  of  1872,  on  the  value  of  their  tan- 
gible property  and  on  the  fair  cash  value  of  their  capital  stock,  in- 
cluding their  franchise,  over  and  above  the  assessed  value  of  their 
tangible  propert}%  subject  merely  to  the  limitation  that  it  shall  be 
dirL'cted  by  general  law,  uniform  as  to  the  class  upon  which  it  oper- 
ates.    Ibid.  561. 

5.  Capital  stock  taxable,but  not  shares — and  herein  of  the  distinction. 
Under  the  revenue  act  of  1872,  the  capital  stock  of  corporations 
created  under  the  laws  of  this  State  must  be  taxed,  and  the  shares  of 
stock  are  exempted  from  taxation ;  but  when  a  resident  of  this  State 

■    owns  shares  of  slock  in  a  corporation  created  b}'  the  laws  of  another 
State,  they  are  taxable  against  him.     Ibid.  561. 

6.  The  words  "capital  stock,"  as  used  in  the  act  of  1872,  do  not 
mean  "shares  of  .slock,"  either  separately  or  in  the  aggregate,  but  are 
intended  to  designate  the  property  of  the  corporation  subject  to  tax- 
ation.     Ibid.  561. 

7.  The  fact  that  a  railway  company  is  required  to  furnish  the  Au- 
ditor a  statement  for  the  use  of  the  State  Board  of  Equalization, 
showing  the  amount  of  their  capital,  the  amount  paid  in,  its  value, 
and  the  amount  of  its  indebtedness,  does  not  show  that  the  legisla- 
ture  intended  to  tax  the  shares  of  stock.    This  statement  is  intended 
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to  furnish  a  mode  of  measuring:  the  value  of  the  capital  stock  and 
franchise.  Porter  et  al.  v.  Bockford,  Bock  Island  and  St.  Louis  Rail- 
road Go,  561. 

8.  The  legal  property  of  the  shareholder  in  a  corpora-tion  is  quite 
distinct  from  that  of  the  corporation,  although  the  shares  of  stock 
have  no  value  save  that  which  they  derive  from  the  corporate  prop- 
ertj^  and  franchise;  and  a  tax  levied  upon  the  property  of  the  one  is 
not,  in  anj"^  legal  sense,  levied  upon  the  property  of  the  other.  A  tax 
upon  the  capital  stock  and  franchise  of  a  corporation  is  not  a  tax 
upon  the  shares  of  the  shareholders.     Ibid.  561. 

9.  The  interest  of  a  shareliolder  in  a  corporation  entitles  him  to 
participate  in  the  net  profits  of  the  corporation  in  the  employment 
of  its  capital,  during  the  existence  of  its  charter,  in  proportion  to 
the  number  of  his  sliares,  and,  upon  its  dissolution  or  termination,  to 
his  proportion  of  the  property  that  maj'  remain  of  the  corporation 
after  the  payment  of  its  debts.  This  is  a  distinct,  independent  inter- 
est  or  property,  held  by  the  shareholder  like  any  other  propert}^  be- 
longing to  him.  But  the  capital  stock  and  other  property  of  the  cor- 
poration is  a  distinct  legal  interest,  and  is  taxable  to  the  corporation 
itself     Ibid.  561. 

10.  Taxing  the  franchise  of  a  corporation.  A  franchise  of  a  cor- 
poration is  proper!}',  and  as  such  is  liable  to  taxation,  as  well  as  the 
capita]  stock  and  tangible  property  of  the  corporation.  The  franchise 
may  also  be  condemned  for  public  use,  under  the  right  of  eminent 
domain,  upon  due  compensation  being  made.     Ibid.  561. 

11.  The  fact  that  it  is  difficult  to  fix  a  true  value  upon  a  franchise, 
and  the  danger  of  doing  injustice  in  attempting  to  tax  it,  furnishes 
no  objection  to  the  right  of  the  State  to  tax  it,  as  no  other  species  of 
})roperty  can  escape  taxation  on  account  of  the  difficulty  of  ascer- 
taining its  value.  Absolute  accuracy  in  assessment  of  property  is 
not  essential  to  the  validity  of  taxes  based  on  it.     Ibid.  561. 

12.  Corporation  not  taxable  on  debts  owing  by  it.  A  corporation  is 
not  taxable  upon  the  value  of  the  debts  it  owes,  and  to  assess  a  cor- 
poration on  the  amount  of  its  debts  by  the  State  Board  of  Equaliza- 
tion would  be  a  clear  violation  of  law.     Ibid.  561. 

Of  the  mode  of  assessing  property. 

13.  And  by  whom — and  herein,  as  to  the  constitutionality  of  th^  act 
of  1872  in  respect  to  assessment  of  property  of  corporations.  The  third 
section  of  the  consolidated  Revenue  Act  of  1872,  requiring  that  the 
capital  stock  of  all  companies  and  associations  then  or  thereafter  cre- 
ated under  the  laws  of  this  State,  shall  be  so  valued  by  the  State  Board 
of  Equalization  as  to  ascertain  and  determine,  respectively,  the  faif 
cash  value  of  such  capital  stock,  including  the  franchise,  over  and 
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above  the  assessed  value  of  the  tangible  property  of  such  company  or 
association,  being  a  general  law,  and  uniform  as  to  the  class  upon 
which  it  operates,  is  not  in  violation  of  any  constitutional  provision. 
Porter  et  al  v.  Rockford,  Roch  Island  and  St.  Louis  Railroad  Co.  561. 

14.  There  is  no  constitutional  provision  which  either  expressly  or 
by  necessary  implication  denies  the  legislature  the  power  to  commit 
the  valuation  of  property  for  taxation  to  such  person  or  persons  as  it, 
in  its  wisdom,  may  select.  It  is  comjietent  to  require  the  State  Board 
of  Equalization  to  assess  the  value  of  a  certain  class  of  property,  leav- 
ing other  property  to  be  assessed  by  the  ordinary  assessors.     Ibid.  561. 

15.  Whether  power  given  Board  of  Equalization  is  a  delegation  of 
legislative  power.  The  power  given  to  the  State  Board  of  Equalization 
to  "adopt  such  rules  and  principles  for  ascertaining  the  fair  cash  value 
of  the  capital  stock  of  corporations  as  to  it  may  seem  equitable  and 
just,"  is  not  a  delegation  of  legislative  power,  and  does  not  therefore 
render  the  act  unconstitutional.  No  discretion  is  left  to  the  board  as 
to  what  shall  be  assessed  or  what  degree  of  value  shall  be  ascertained. 
Without  such  expression,  the  board  would  have  this  power  by  neces- 
Bary  implication  from  the  power  to  assess.    Ibid.  561. 

16.  Evidence  of  assessment  including  debts  of  corporation.  It  was 
urged,  on  bill  to  enjoin  the  collection  of  a  tax,  by  a  railway  company, 
that  the  Board  of  Equalization  had  included  in  the  assessment  of  its 
capital  stock,  including  the  franchise,  debts  which  the  company 
owed.  The  evidence  of  this  was  the  resolution  of  the  board,  declar. 
ing  that  the  market  or  fair  cash  value  of  the  shares  of  capital  stock, 
and  the  market  or  fair  cash  value  of  the  debt,  excluding  indebt- 
edness for  current  expenses,  should  be  added  together,  and  the  aggre 
gate  should  be  taken  as  the  value  of  the  capital  stock,  including  the 
franchise:  Held,  that  it  could  not  be  presumed,  from  the  resolu. 
tion,  that  the  compan}-  was  assessed  with  the  amount  of  its  debts,  but 
that  it  would  be  regarded  as  adopting  a  mode  by  which  to  approxi- 
mate the  value  of  the  capital  stock,  including  the  franchise.  Ibid, 
561. 

17.  Assessment  by  State  Board  of  Equalization,  on  the  recommenda- 
tion of  a  committee.  It  was  objected  to  an  assessment  of  the  property 
of  a  railway  company,  that  the  valuation  was  determined  by  a  com- 
mittee of  the  State  Board  of  Equalization ;  but  it  was  Tield,  that  as  the 
report  of  the  committee  was  acted  upon  and  adopted  by  the  board,  it 
was  to  be  regarded  as  having  been  made  by  the  board.     Ibid.  561. 

Notice  op  assessment. 

18.  Not  required.  It  is  not  required  that  a  corporation,  whose 
property  is  assessed  for  taxation  by  the  State  Board  of  Equalization, 
shall  be  notified  of  the  assessment  or  the  rules  adopted  whereby  to 
determine  the  value  of  the  property,  and  no  right  of  appeal  is  given 
from  the  assessment.     Ibid.  561. 
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19.  Remedy.  The  courts  have  no  power  to  grant  relief  against  the 
collection  of  a  tax  on  the  ground  that  the  officers  appointed  by  law  to 
assess  erred  in  the  valuation  of  property.  In  fixing  the  value  of  prop- 
erty for  taxation,  the  assessors  or  Board  of  Equalization  act  judiciallj% 
and  their  decision  can  only  be  impeached  for  fraud.  Porter  et  al.  v. 
Bockford,  Rock  Island  and  St.  Louis  Railroad  Co.  561. 

20.  Where  the  State  Board  of  Equalization  increased  the  valuation 
of  personal  property  in  a  county  68  per  cent,  whereby  a  party  who 
had  given  in  his  moneys,  which  were  assessed  by  the  county  assess- 
ors relatively  too  high,  was  required  to  pay  on  a  valuation  greatly  in 
excess  of  its  real  value,  it  was  held,  that  a  court  of  equity  could  not 
relieve  him,  as  he  had  his  remedy  before  the  board  of  review  in  his 
township,  and  also  before  the  board  of  supervisors,  and  not  having 
availed  of  it,  he  must  bear  the  consequences.    Adsit  v.  Lieh  et  rt^.  198. 

Whether  for  a  comporate  purpose. 

21.  Whether  a  tax  voted  for  the  location  of  a  State  institution  of 
learning  is  for  a  corporate  purpose.  Where  the  people  of  a  city,  un- 
der the  authority  of  a  special  act  of  the  legislature,  voted  that  the 
city  should  donate  $100,000  in  aid  of  the  Southern  Illinois  Normal 
University  in  the  event  it  should  be  located  in  such  city,  and  it  was 
so  located,  and  the  bonds  regularly  issued  and  put  in  circulation,  it 
was  held,  on  bill  filed  by  the  city  to  enjoin  the  collection  of  taxes  as- 
sessed to  pay  interest  on  the  same,  that  such  debt  was  incurred  for  a 
corporate  purpose  within  the  meaning  of  the  constitutional  provision 
allowing  taxation  for  corporate  purposes,  and  that  as  the  taxation  was 
voluntarily  imposed,  its  collection  would  not  be  enjoined.  Burret  al. 
V.  City  of  Carbondale,  455. 

Exemption,  without  consideration. 

22.  May  be  recalled — act  of  1869  giving  State  taxes  to  municipalities 
owing  railroad  indebtedness.  The  tax-payers  in  counties,  towusliips, 
etc.,  which  had  incurred  debts  in  aid  of  railways,  being  liable  for 
their  just  share  of  taxes  for  State  purposes,  and,  in  addition  thereto, 
liable  to  be  taxed  for  the  payment  of  the  debts  of  their  county,  town- 
ship,  etc.,  the  act  of  1869,  by  which  they  were  exempted  from  the 
payment  of  State  taxes  on  the  valuation  of  property  in  excess  of 
that  for  the  year  1868,  is  to  be  regarded  as  a  mere  gratuity,  without 
any  consideration  to  the  State;  and  the  rule  is,  that  exemptions  from 
taxation  are  always  subject  to  be  recalled  when  granted  as  a  mere 
privilege  and  not  for  a  suflicient  consideration.    Ramsey  v.  Hwger,  432. 

Op  the  rule  of  uniformity. 

23.  As  applied  to  the  act  of  1869.  Where  the  law  provided  for  the 
levy  and  collection  of  a  given  sum  upon  the  taxable  propert}'  of  the 
whole  State,  and  required  the  Governor  and  Auditor  to  compute  the 
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separate  rates  per  cent  required  to  raise  such  sum ;  and  it  appeared 
that,  in  order  to  make  up  deficiencies  caused  by  setting  apart  a  por- 
tion of  the  State  taxes  to  certain  counties,  townships,  cities  and 
towns,  to  be  applied  on  their  railroad  indebtedness  under  the  act  of 
1869,  a  greater  rate  per  cent  was  levied  in  certain  other  counties  than 
otherwise  would  have  been  required,  it  was  held,  that  such  excess  was 
levied  without  authority  of  law,  and  that  the  collection  of  all  taxes 
levied  in  excess  of  the  proper  and  uniform  rate  should  be  enjoined. 
Bamsei/  v.  Hmger,  433. 

24.  Taxation  of  one  locality  more  tlian  its  just  share  in  the  Stati 
expenditure.  Where  a  law  authorized  the  imposition  of  a  tax  in  a 
county,  without  any  vote  of  the  people,  to  aid  the  State  in  establishing 
a  State  institution  therein,  and  the  taxable  property  of  such  county 
was  also  required  to  bear  its  proportion  of  taxation  equally  with  that 
in  the  other  counties  as  to  the  residue  of  the  cost,  it  was  held,  that  the 
first  tax  was  compulsor}'  taxation  under  the  general  power  to  tax,  and 
in  violation  of  the  constitutional  provision  requiring  such  taxation  to 
be  equal  and  uniform.    Burr  et  al.  v.  City  of  Garhondale,  455. 

State  Board  op  Equalization. 

25.  Poioer  of  the  legislature  to  c/reate.  Under  the  constitutional 
provision  wliich  requires  the  value  of  property  for  taxation  "to  be 
ascertained  by  some  person  or  persons  to  be  elected  or  appointed  in 
such  manner  as  the  General  Assembly  shall  direct,  and  not  otherwise," 
the  legislature  is  not  prohibited  from  creating  a  State  Board  of 
Equalization,  and  investing  it  with  power  to  equalize  the  assessments 
of  the  different  counties  for  the  purpose  of  producing  uniformity  in 
the  valuation.    Adsit  v.  Lieb  et  al.  198. 

Commutation  op  taxes. 

26.  Under  chn/rter  of  city  of  Alton.  The  tenth  section  of  the  charter  of 
the  city  of  Alton,  which  makes  it  the  duty  of  the  city  to  keep  the  pub- 
lic roads  and  bridges  in  repair,  and  provides  that  all  persons  who  shall 
perform  the  road  labor  therein  authorized,  or  shall  commute  the  same 
by  paying  one  dollar  for  each  day's  labor  required,  shall  be  exempt 
from  anj^  other  taxation  under  the  power  and  authority  of  the  county 
authorities,  under  the  general  road  law,  can  not  be  regarded  as  pro- 
viding for  a  commutation  of  county  taxes  for  road  and  bridge  pur- 
poses witliin  the  citj-.  It  is  but  an  attempt  to  commute  with  the 
individuals  who  shall  perform  street  labor  or  pay  in  lieu  thereof, 
which  is  not  within  the  legislative  power.     Gooper  et  al.  v.  Ash,  11. 

Exemption  from  county  road  tax. 

27.  Incorporated  cities  and  tovms  in  counties  not  under  township 
organization.  Under  section  39  of  the  road  law  of  1873,  incorporated 
cities  and  towns  in  counties  which  have  not  adopted  the  township 
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organization  system  are  made  road  districts,  and  the  property  therein 
is  exempted  from  all  taxes  for  road  purposes,  except  such  as  may  be 
levied  by  such  bodies  themselves,  to  keep  the  roads  and  bridges 
within  their  limits  in  repair.  And  such  law  is  valid,  and  a  tax  levied 
by  the  county  court  for  such  purposes  on  property  within  their  limits 
may  be  enjoined.     Cooper  et  al.  v.  Ash,  11. 

Illinois  Industrial  UNivERSiTy. 

28.  Exempt  from  taxation.  Lands  held  by  tiie  trustees  of  the  Illi- 
nois  Industrial  University  belong  to  and  are  under  the  control  of  the 
State,  when  it  is  disposed  to  exercise  the  power,  and  are  therefore 
exempt  from  taxation,  under  the  act  of  1853,  relating  to  revenue. 
Board  of  Trustees  of  the  Illinois  Industrial  University  v.  Board  of 
Supervisors  of  Champaign  County.,  184. 

Foreign  corporations. 

29.  Power  of  the  legislature.  The  legislature  has  the  power  to  im- 
pose taxation  upon  foreign  corporations  to  whatever  extent  it  may,  in 
its  discretion,  choose,  as  the  condition  upon  which  they  shall  be  al- 
lowed to  exercise  their  franchises  and  privileges  in  this  State.  West- 
ern Union  Telegraph  Co.  v.  Lieh  et  al.  172. 

30.  Power  of  State  Board  of  Equalization — construction  of  the  stat- 
ute. Under  the  provisions  of  the  "Act  for  the  assessment  of  property 
and  for  the  levy  and  collection  of  taxes,"  in  force  July  1,  1872,  the 
State  Board  of  Equalization  have  no  autliority  of  law  to  assess  the 
capital  stock  of  foreign  corporations  doing  business  and  exercising 
their  franchise  in  this  State,  that  act  only  giving  power  to  make  such 
assessments  in  respect  to  corporations  created  by  or  under  the  laws 
of  this  State.     Ibid.  172. 

State  revenue  in  aid  of  municipal  debts. 

31.  Act  of  1869  repealed.  See  MUNICIPAL  INDEBTEDNESS 
IN  AID  OF  RAILROADS,  2. 

Restraining  collection  of  tax. 

32.  When  injunction  will  lie  for  that  purpose.  See  INJUNC- 
TIONS, 1,  2,  3 

TELEGRAPH  COMPANIES. 

To  be  taxed  as  other  corporations.     Western  Union  Telegraph  Oo» 
V.  Lieh  et  al.  172. 

TENANTS  IN  COMMON. 
Husband  and  wife. 

Hold  as  tenants  in  common  since  the  Married  Woman's  Act  of  1861. 
See  HUSBAND  AND  WIFE,  3,  4. 
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TENANTS  BY  THE  ENTIRETY. 

Husband  and  wife. 

0)1  conveyance  of  land  to  them  jointly — character  of  estate  held  by  them 
prior  to  Married  Woman's  Act  of  1861 — and  of  its  incidents.  See 
HUSBAND  AND  WIFE,  1,  2. 

TEXAS  OR  CHEROKEE  CATTLE. 
Op  the  ownership  required. 

1.  To  create  liability.  To  make  one  liable  to  damages  as  the  owner 
of  Texas  or  Cherokee  cattle  for  infection  to  other  cattle,  he  must  be 
the  owner  in  the  natural  and  ordinary  sense  of  that  term.  A  condi- 
tional ownership,  growing  out  of  a  lien,  will  not  make  a  party  liable 
unless  he  has  the  actual  possession  and  control  of  the  cattle.  Smith 
V.  Bace  et  al.  490. 

3.  Thus,  where  a  party  signed  notes  with  the  owner  of  a  lot  of 
Texas  cattle,  upon  which  money  was  raised,  and  such  surety  was  to 
have  a  lien  upon  the  same,  but  they  continued  in  the  possession  of 
the  original  owner  until  they  had  communicated  disease  to  the  plain- 
tiff's cattle,  it  was  held.,  that  such  surety,  by  virtue  of  his  lien,  was  not 
liable  to  the  plaintiff  under  the  Statute.     Ibid.  490. 

TRESPASS. 
Whether  the  action  will  lie. 

1.  For  act  done  under  legal  process.  Trespass  will  not  lie  for  an  act 
done  under  a  legal  process  regularly  issued  from  a  court,  or  by  an 
oflQcer  of  competent  jurisdiction.  Case  only  will  lie,  and  that  on  the 
ground  only  of  malice  and  want  of  probable  cause.  Blaloek  v.  Ran' 
dall,  224. 

2.  Plea  justifying  trespass  under  legal  process.  To  a  declaration  in 
trespass  for  an  assault  and  false  imprisonment,  the  defendant  pleaded 
three  special  pleas,  in  substance,  that  on  a  complaint  made  by  the 
defendant,  before  a  justice  of  the  peace,  of  the  commission  of  a  for. 
gery  by  the  plaintiff",  a  warrant  issued,  upon  which  plaintiff  was  ar- 
rested  and  brought  before  the  justice,  and,  on  examination,  was 
required  to  give  bail  for  his  appearance  at  the  next  term  of  the  circuit 
court,  and  in  default  of  giving  the  bail,  plaintiff  was  committed  to  jail 
by  the  justice,  which  was  the  trespass  and  imprisonment  complained 
of  The  second  plea  also  averred  that  there  were  reasonable  grounds 
to.  believe  that  plaintiff'  had  committed  the  offense:  Held,  that  the 
pleas,  especially  the  second,  were  good  on  demurrer,  and  presented 
a  sufficient  answer  to  the  counts  in  trespass.     Ibid.  224. 

BSBDINa  STOCK  UPON  UNINCLOSED  LAND. 

3.  Where  the  plaintiS'  is  in  possession  of  land,  and  exercising 
control  over  the  same,  the  driving  and  herding  of  stock  upon  the 
same,  when  forbidden,  whether  it  is  inclosed  or  not,  is  a  trespass,  and 
the  plaintiff  may  recover  all  damages  sustained  by  it.  Bedden  y. 
Clark,  838. 
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TROVER 

Whether  the  actiok  will  lib. 

1.  To  maintain  trover  there  must  exist  the  right  of  immediate 
possession.  Where  a  tenant  sold  and  delivered  corn,  upon  which  his 
landlord  had  a  lien  for  rent,  not  then  due,  and  the  landlord  made  a 
demand  of  the  same  hefore  the  rent  was  due,  and  upon  refusal  to 
deliver  brought  an  action  of  trover  against  the  purchaser:  Held,  that 
as  the  landlord  was  not  then  entitled  to  possession,  he  could  not 
maintain  trover  for  a  conversion  of  his  property.  Watt  v.  Seqfield.  261. 

rSURT. 

Extent  of  PORPEiTtJRE. 

1.  Under  act  of  1857,  relating  to  interest,  where  a  party  reserves  a 
greater  rate  of  interest  than  ten  per  cent  per  annum,  he  will  forfeit 
the  whole  of  the  interest,  and  can  only  collect  the  principle  sum 
after  deducting  payments.    DriscoU  et  al.  v.  Tannoch  et  al.  154. 

2.  On  bill  to  foreclose  a  deed  of  trust  given  for  $455,  the  answer 
set  up  that  the  note  and  deed  of  trust  were  given  for  but  $350,  and 
that  $105  was  added  for  usurious  interest.  The  complainant,  in  his 
replication,  admitted  the  note  was  given  for  the  loan  of  $350.  The 
bill  also  admitted  the  payment  of  $140  on  the  note:  Held,  that  by 
reserving  usurious  interest  in  the  note,  the  complainant  was  only 
entitled  to  recover  the  sum  of  $350,  less  the  payment  admitted.  Ibid. 
154. 

VENDOR  AND  PURCHASER 
Fraud  on  part  of  purchaser. 

Bights  of  the  vendor.    See  FRAUD. 

VERDICTS. 
Verdict  in  criminal  case. 

1.  Should  specify  counts  on  which  defendant  is  found  guilty.  Where 
a  defendant  in  a  criminal  case  is  found  guilty  of  less  than  the  whole 
number  of  the  counts  in  the  indictment,  without  specifying  which 
counts,  it  will  be  error  to  render  judgment  on  the  verdict.  The 
verdict  in  such  case  should  specify  the  counts  upon  which  the  defend- 
ant is  found  guilty.    Day  v.  Th^  People,  380. 

WIDOW. 
Homestead  and  dower. 

Rights  of  the  widow  in  respect  thereto.    See  HOMESTEAD,  8 

WITNESSES. 
Okedibilitt. 

1.  By  whom  to  be  determined.  On  the  trial  of  a  party  indicted  for 
murder,  the  defendant  was  sworn  and  testified,  and  the  court  instructed 
the  jury  that  if  they  believed,  from  all   the   evidence,  that    he  had 
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WITNESSES.    Cbedibility.    Continued. 

knowingly  sworn  falsely  in  regard  to  any  material  point  in  the  case, 
they  ought  to  disregard  his  testimony  on  all  material  points,  except 
so  far  as  he  was  corroborated  by  other  evidence  in  the  case :  Held, 
that  the  instruction  was  erroneons.  It  would  have  been  proper  if  it 
had  told  the  jurj'  they  migTU  disregard  his  testimony,  etc.,  leaving  the 
jury  to  determine  for  themselves  whether  to  give  his  testimony  any 
weight.     Otmer  v.  The  People,  149. 

2.  ITpon  what  basis  to  be  determined.  An  instruction  that  the  maxim 
"false  in  one  statement,  false  in  all,"  should  be  applied  in  cases  where 
a  witness  wilfully  and  knowingly  gives  false  testimony';  and,  "if  the 
jury  believe,  from  the  evidence,  that  the  defendant,  or  any  other 
witness,  has  intentionally  sworn  falsely  as  to  one  matter,  the  jury 
may  properly  reject  his  whole  statements  and  testimon}'  as  unworthy 
of  belief,"  was  held  to  be  erroneous,  for  want  of  the  words  "unless 
corroborated,"  and  as  not  requiring  that  the  matter  swoi'n  to  should 
be  material.    Peaky.  The  People,  289. 
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